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ARGUED  AND  DETERMINED 


W^t  l^ottse  of  %ovtifi. 


THE    EDINBURGH    AND    GLASGOW  )     . 

RAILWAY  COMPANY,  ]    A*^^^^^^^"' 

THE    MAGISTRATES     AND     TOWN  ) 
COUNCIL  OF  THE  ROYAL  BURGH  [    Rkspondknts. 
OF  LINLITHGOW,  ) 

1847. 

BRANCH  I.— BURGH  CUSTOMS.  J®*®" 

1848. 

By  charter  of  Robert  II.,  under  the  great  seal  of  Scot-  ^^J^ot 

land,  dated  at  Linlithgow  the  23rd  of  October,  1389,  SJb?!?/ uSiui. 

his  Majesty  gave  and  panted  as  follows : — Robertas,  certaiii  touT  and 

Dei  gratia.  Rex  Scotorum,  omnibus  probis  hominibus  mMcUbtefttm 

tocius  terre  sue    clericis  et    laicis,   salutem.      Sciatis  Jin?*on?p^L 

quod  concessimus  et  ad  firmam  dimisimus  burgensibus  £ bT^mX^^ 

et  communitati  burgi   nostri  de  Linlithcu   dilectis  et  for  a  "^  Hearing 

/.-I   -i-i  .1  T  /   ^      In  Presence,"  and 

ndelibus    nostns,   burgum    nostrum     predictum     (a),  withubertyto 

'  °  "^  ^   ''    open  np  the  re- 

una  cum  portu  de  Blacknes,  firmis   burgi,   et   parvis  2Jjnd^*Siead- 

custumis  ac  toloneis  cum  curiis  et  curiarum  exitibus  et  o? Se  thSteln*" 

ceteris  justis  pertinentiis  quibuscunque,  tenendum   et  nponthe^^tion 

habendum,  &c.  in  feodo  et  hsereditate,  &c.      Solvendo  ^^at  sense  im- 
memorial usage 

inde  nobis  et  heredibus   nostris    dicti    burgenses    et  ^i^^J^'lf^ 
communitas  et  eorum  successores  in  Cameram  regiam  cSjJ^' M?hSw 

far  and  in  what 


(a)  The  terms  of  this  charter  are  peculiar.  The  King  grants  to  the  ^  is  neceswy 

buigesses  and  community  "  His  burgh  of  Linlithgow ;"  thereby  Charter  eflrectuai. 

placing  them  to  a  certain  extent,  as  the  magistrates  contend,  in  the  r^m  am^**** 

regal  shoes.  quent  on  the 
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E.  &  G^R.  C(».     quinque  libras  sterlingorum  annis  singulis  et  terminis 
LmuTilSow.     consuetis,  &c. 

brI^h  I.  By  charter  of  James  VI.,  under  the  great  seal  of 

Scotland,  dated  at  Holyrood-house,  the  24th  May,  1593, 
his  Majesty  gave  and  granted  as  follows : — Jacobus 
Dei  gratia.  Rex  Scotorum,  &c.  Quia  post  nostram 
etatem  viginti  quinque  annorum  completam,  nostrasquc 
revocationes  tarn  speciales  quam  generales  ratificavimus 
approbavimus  ac  pro  nobis  et  nostris  successoribus  pro 
perpetuo  confirmavimus  duas  cartas  et  infeodationes 
burgi  de  Linlithgow  subsequentes ;  quarum  una  facta 
est  per  quondam  Robertum,  Dei  gratia,  Scotorum 
regcm,  burgensibus  et  communitati  dicti  burgi  de 
Linlithgow,  eorumque  successoribus  pro  perpetuo,  de 
predicto  burgo  una  cum  portu  de  Blacknes,  firmis  burgi 
et  parvis  custumis  ac  toloneis,  cum  curiis  ac  curiarum 
exitibus,  et  ceteris  justis  pertinentiis  quibuscunque, 
tenenda  in  feodo  et  hereditate; — et  altera  dictarum  car- 
tarum  facta  et  concessa  per  quondam  Jacobum,(a)  Dei 
gratia,  regem  Scotorum,  dictis  burgensibus  et  commu- 
nitati predicti  burgi  de  Linlithgow,  ipsorum  heredibus 
et  successoribus  burgensibus  ejusdcm;  Illis  dantes 
et  concedentes  ut  ipsi,  perpetuis  temporibus  tunc 
futuris,  liberi,  absoluti,  et  quieti  essent  ab  omni 
solutione  custume  salis  et  pellium,  vulgariter  dictarum 
schoirlings,  futefaillis,  scaldingis,  lentrenwair,  lamb- 
skynis,  todskynis,  calfskynis,  cunyngskynis,  otterskynis, 
et  fowmartskynis ;  et  quod  mercatores  et  burgenses  de 
Linlithgow,  eorum  heredes  et  successores  burgenses  dicti 
burgi,  quieteclamati  et  exonemti  essent  de  omni  solutione 
ejusdem  imperpetuum.  Et  similiter  volentes  et  conceden- 
tes burgensibus  et  communitati  prefati  burgi  liberam  fac- 
ultatem  et  potestatem  mercandizandi,  vel  in  excambium 

(rt)  This  ch?iTt«r,  per  quondam  Jacobum^  is  a  charter  by  James  11. 
dated  the  11th  January,  1451.  See  recital  of  the  act  of  the 
Scottish  Parliament  of  20th  May,  1661,  infra,  p.  5. 


Bwrgh  Cuatoms. 


CASES  IN  THB  HOITSB  OF  LORDS.  8 

• 

ant  alias  permntandi^tam  extraneis  personis  etnon  liberis    e.  a  q.  r.  co. 
qnain  aliis  personis  qnibnscunqne,  tarn  infra  quam  extra     Ln^^^w 
hoc  regnnm^  predicta  merdmonia  salis  et  pellinm  absque      beZ^  i. 
nUa  cnstnma  per  ipsos  extraneos,  ant  alios  quoscanque^ 
nllis  temporibus  tunc  futuris  persolvenda:   ac  omnes 
alios  et  singnlos  pnnctns^   articnlos,  et  clansnlas  in 
dictis  duabns  infeodationibns  contentos^  unacnm   om- 
nibus  et  quibuscunque  aliis  infeodationibns,  donatio- 
nibus,  et  juribus  quibuscunque,  per  nos  aut  ullos  alios 
nostros  predecessores  factis  et  concessis  burgensibus, 
incolis  et  communitati  dicti  burgi  de  Idnlithgow,  super 
eodem  bui^,  yel  super  dicto  portu  de  Blacknes,  sen 
quibuscunque  pertinentiis,  privilegiis,  immunitatibus, 
asiamentis,  libertatibus,  custumis,  proficuis  vel  commo- 
ditatibus  ad  eundem  spectantibus,  quibusvis  temporibus 
preteritis.  Volentes  et  declarantes  quod  eedem  et  eadem 
stabunt  et  efficaoes  et  efficatia  erint  in  futurum  pro  per- 
petuo.  Insuper  nos  considerantes  quod  illustrissimi  nostri 
predecessores  dignissime  memorie,  respectu  incrementi 
edifidorum  et  polidse  in  dicto  burgo  de  Linlithgow,  in 
utilitatem  et  commodum  nostrorum  liegiorum  et  in 
honorem  nostri  regni,  ab  antique  fundarunt  et  erexe- 
runt  dictum  burgum  de  Linlithgow  in  liberum  burgum 
r^alem,  eundemque  dotarunt  omnibus  privilegiis  et 
Ebertatibus  libero  burgo  spectantibus ;   itaque  dictus 
burgus  hactenus    fuit  unus    prindpalium   burgorum 
nostri  regni;   tametsi  temporis  injuria  et    iniquitati, 
necnon   interventu  variarum    turbarum,    idem    nunc 
maxime  decrevit.    Igitur  et  ut  dictus  burgus  ad  anti- 
quum    suum    statmn    et  pristinam    integritatem    in 
omnibus  privilegiis  et  libertatibus  libero  burgo  spectan- 
tibus restituatur  et  restauretur,  cum  extensione  privile- 
giorum  et  libertatum,  et  pro  incremento  politic,  et  quod 
magis  decora  edificia  in  eodem  postea  construerentur; 
ac  etiam  pro  bono,  fideli,  et  gratuito  servitio  nobis  in 
omnibus  temporibus  preteritis  per  incolas  et  communi- 
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E.&G^R.co.    tatem  ejusdem  burgi  de  Linlithgow  impensis^  et  variis 

LiMUTHuow.     ^liis  rationalibus  causis  et  considerationibus  nos  moven- 

BnT^H  I.      tibus ;  nunc  post  nostram  etatem^  et  revocationes  supra- 

Purgh  CuMoms.  .  .  .  ,. 

mentionatas^   ex    nostra  regia    auctontate^    regahque 
potestate^  proprio  motu^  et  ex  certa  scientia^  de  novo, 
presentium  tenore,  pro  nobis  et  successoribus  nostris, 
iiifeodamus,  erigimus,  damns,  concedimus,  disponimus, 
et  pro  perpetuo  confirmamus,  dicto  burgo  de  Linlith- 
gow, burgensibus,  inhabitantibus  et  communitati  ejus- 
dem, Totum  et  integrum   dictum  burgum  cum  dicto 
portu  de  Blacknes,  firmis  burgalibus,   parvis  custumis, 
et  tholoneis  supra  specificatis,  et  cum  reliquis  particu- 
laribus    privilegiis    et    libertatibus    supramentionatis, 
unacum  omnibus  aliis  ct  singulis  libertatibus,  privilegiis, 
immunitatibus,  liberis,  nundinis,  custumis,   privilegiis, 
proficuis,commoditatibus,et  devoriis  quibuscunque  dicto 
burgo  de  Linlithgow  prius  spectantibus,  et  que  et  quns 
prepositus,  balivi,  consules,  et  communitas  ejusdem,  vel 
eorum  predecessores,  quovis  tempore  preterito  posside- 
bant  et  gaudebant.     Et  similiter  damns,  concedimus, 
disponimus,  et  pro  nobis  nostrisque  predictis  imperpe- 
tuum  confirmamus,  preposito,  ballivis,  consulibus,  bur- 
gensibus, et  inhabitantibus,  et  communitati  dicti  burgi 
dc  Linlithgow,  et  eorum  successoribus,  burgensibus  et 
inhabitantibus  ejusdem,  Totam  et  integram  communem 
moram  et  cummunes  terras  pertinentem  et  spectantes 
dicto  burgo  de  Linlithgow,  per  omnes  bondas  et  limitas 
prout  propositus,  ballivi,  consules,  et  communitas  ejus- 
dem, et  eorum  predecessores,  pacificc  gavisi  sunt  et  per- 
ambularunt    annuatim    temporibus    elapsis,    unacum 
dicto  portu  de  Blacknes,  viridario  eidem  adjacente,  ac 
domibus  et  hortis  in  Blacknes  ab  antiquo  dicto  burgo 
spectantibus,  et  quas  ipsi  et  eorum  predecessores  pacifice 
ultra  homiuis  memoriam  omnibus  temporibus  preteritis 
possiderunt;  cum  omnibus  custumis,  anchoragiis,  et  om- 
nibus aliis  casualitatibus  libero  portui  spectantibus ;  una 
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cum  fiructibns^  redditibus^  tenis,  proficuis  et  emolumentis    b.  *  o.  r.  co. 
quibuscnnque  spectantibus  ad  capellanimn  nuncupatam     lin^^w. 
capella  Sancti  Niniani  in  dicta  villa  de  Blacknes  situatam^       bbI^  i. 
cojusquidem  capellanie  patronatos  et  donatio  preposito, 
balliyisy   consulibus,  et  communitati  dicti  burgi,  per 
infeofamentum  ipsis  desnper  per  predecessores  nostros 
oonfectnm^  spectabat^  per   omnes  bondas^    metas    et 
divisas^  prout  dictiis  burgus  semper  in  usu  fuerunt,  et 
pacifice  prios  possiderunt,  unde   dictus  borgos  possit 
melius  sustinere  ministros  verbi  Dei  et  pauperes  infra 
eundem. 

This  charter  of  James  YI.  contained  a  precept  of 
sebin^  upon  which  infeftment  followed^  as  appears  by 
an  instrument  to  that  effect^  dated  4th  December^  1593 ; 
and  the  charter  itself  was  further  confirmed  and  forti- 
fied by  an  act  of  the  Scottish  Parliament^  passed  on  the 
8th  of  June,  1594. 

By  an  act  of  the  Scottish  Parliament,  passed  on  the 
20th  May,  1661,  King  Charles  II.,  with  the  advice  and 
consent  of  his  estates  in  Parliament,  ratified,  approved, 
and  confirmed  to  the  provost,  baillies,  council,  bur- 
gesses, and  community  of  the  burgh  of  Linlithgow, 
sundry  royal  grants  which  had  in  former  reigns  been 
made  in  their  favour;  namely,  (1.)  The  above  recited 
charter  of  Robert  II.  (2.)  A  charter  of  James  II.,  dated 
11th  of  January,  1451.  (3.)  The  above  recited  charter 
of  James  VI.  (4.)  A  charter  of  James  V.,  dated  the 
81st  of  August,  1540.  (5.)  A  charter  of  James  VI., 
dated  8th  of  May,  1591.  (6.)  A  charter  of  James  VI., 
with  the  advice  of  his  secret  council,  dated  1st  of 
December,  1601.  (7.)  A  charter  of  Charles  I,  dated 
11th  of  February,  1633.  (8.)  A  ratification  and  con- 
firmation of  the  said  several  charters  passed  upon  the 
17th  of  November,  1641.  And  by  the  said  act  of  20th 
of  May,  1661,  it  was  declared  that  the  ratification  ex- 
pressed by  it  "  of  the  charters  and  rights  aforesaid  " 


Burgh  CuHoma. 
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E.&0.R.C0.    should  be  as  valid  and  effectual  "as  if  the  same  and 

V, 

LiKuraSow.  every  one  of  them  were  at  length  specially  engrossed  and 
brI^h  I.      inserted  de  verbo  in  verbum  in  this  present  ratification/' 

The  Magistrates  by  their  summons  and  condescend- 
ence alleged  that  in  pursuance  of  the  foresaid  charters 
and  acts  of  Parliament,  they  had  been  in  use  from  the 
earliest  periods  to  exact,  for  the  benefit  of  the  burgh, 
certain  tolls  or  customs  "on  all  commodities,  goods, 
cattle,  and  others  brought  into  the  burgh,  whether 
intended  for  consumption  and  sale  within  the  burgh,  or 
simply  passing  through  it ;  and  also,  to  exact  certain 
dues  or  anchorages  on  goods  landed  at  the  port  of 
Blackness,  or  shipped  therefrom.  And  that  so  far  back 
as  November,  1699,  they  had  rectified  and  set  down  a 
table  of  such  their  town  customs ;  and  that  in  confor- 
mity with  such  table,  in  pursuance  of  the  said  charters 
and  acts  of  Parliament,  and  in  conformity  with  imme- 
morial usage  following  thereon,  they  had  been  accus- 
tomed regularly  to  exact  and  levy  the  rates  therein  set 
forth  on  all  goods  brought  into  or  passing  through  the 
burgh;  at  all  events  for  the  period  of  forty  years,  or 
from  time  immemorial.^'  Such  was  the  general  allega- 
tion of  the  Magistrates  applicable  to  the  state  of  things 
prior  to  the  year  1838,  when  the  Company  obtained 
their  act,  authorising  them  to  make  a  railway  from 
Edinburgh  to  Glasgow,  passing  through  Linlithgow. 

The  summons  and  condescendence  further  stated, 
that  in  February,  1842,  the  line  was  opened  (a),  and 
alleged  that  "  since  that  time,  numerous  carriages  or 
trucks,  carrying  cattle,  horses,  goods,  and  other  com- 
modities, chargeable  with  burgh  custom,  passed  daily 
into  or  through  the  burgh,  whereby  the  Pursuers  were 
entitled  to  demand  and  levy  from  the  Company  the 

(a)  The  action  was  not  commenced  on  the  immediate  opening 
of  the  line.  The  summons  is  dated,  and  signeted,  12  January, 
1843. 


Burgh  CutUmu. 
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dues  payable    thereon,   conformably  to  the    custom    e&g.r.co. 
table."       And  the  conclusion  of   the  summons  was     linuVStow. 
''  that  it  should  be  found  and  declared  that  the  Pur-       bbHI^h  i. 
suers  were  entitled  to  exact  and  levy  burgh  customs 
on  all  goods  transported  along,  or  brought  by  the  said 
railway  within  the  said  borough,  whether  for  sale,  use,  or 
consumption,  or  carried  out  of,  or  through  the  same, 
conformably  to  the  said  table,  charters,   and  acts  of 
Parliament,  and  to  immemorial  usage  and  wont,  prior 
to  the  formation  of  the  said  Company's  Railway/'   There 
was  also  a  conclusion  for  an  account,  and  for  payment. 

The  defence  made  by  the  Company  was,  1.  A  gene- 
ral averment  that  the  charters  and  acts  of  Parliament 
relied  upon  by  the  Magistrates  did  not  support  their 
daim.  2.  That  these  charters  and  acts  of  Parliament 
did  not  apply  to  goods,  cattle,  &c.,  passing  through  the 
biu^h  by  means  ''of  the  improvements  and  scientific 
inventions  of  modem  times.''  3.  That  there  had  been 
no  use  and  wont  to  sanction  the  claim.  4.  That  the 
Company  were  merely  carriers. 

The  record  having  been  closed,  counsel  were  heard 
in  the  Court  of  Session,  before  the  Lord  Ordinary 
(Lord  Wood) ;  who,  by  his  interlocutor  of  the  21st  of 
December,  1844>,  found  as  follows : — 

"That  the  charter  of  the  23rd  of  October,  1389,  the 
charter  of  confirmation,  of  the  24th  of  May,  1593,  and 
the  ratifications  in  Parliament  in  1594,  and  in  1661, 
afforded  a  sufficient  title  to  the  Magistrates,  not  only 
to  levy  dues  or  customs  on  goods,  and  other  things 
brought  within  the  burgh  for  sale,  use,  or  consumption, 
or  carried  out  of  the  burgh ;  but,  if  so  explained  and 
supported  by  usage,  to  levy  dues  or  customs  on  goods 
or  other  things  passing  or  carried  through  the  burgh ; 
and,  therefore,  that,  prior  to  the  passing  of  the  Edin- 
burgh and  Glasgow  Railway  Company's  Act,  the  Magis- 
trates had   a    sufficient  title  to  levy  such  dues  and 


B  CASES  IN  THE   HOUSE   OF   LORDS. 

E.  &  o.  H.  ca    customs  on  such  goods  or  other  things^  whether  brought 
LnajTH^w.     within,  or  carried  out  of,  or  passing,  or  carried  through, 
brI^ch  I.      the  burgh  as  they  had  been  in  the  practice  of  levying 
^'      ***"•   from  time  immemorial,  or  at  least  for  forty  years  prior 
to  the  passing  of  the  said  act :  And,  further,  that  goods 
or  other  things  transported  by  the  railway  of  the  Com- 
pany were  not    by  the  foresaid  act  exempted  from 
liability  for  said  dues  or  customs :  And  that  the  Magis- 
trates in  virtue  of  the  foresaid  title  had  right  to  levy  the 
same  dues  or  customs  on  the  same  goods  and  things 
brought  within,  or  carried  out  of,  or  passing  or  carried 
through,  the  burgh,  by  the  railway  of  the  Company,  as 
in  any  other  case/^     And  all  defences  inconsistent  with 
these  findings,  his  Lordship  repelled. 

A  Reclaiming  Note  having  been  presented  by  the 
Company  to  the  First  Division  of  the  Court  of  Session, 
consisting  of  the  Lord  President  {Boyle),  Lord  Mac- 
kenzie, Lord  Fullerton,  and  Lord  Jeffrey,  their  Lord- 
ships on  the  17  th  of  July,  1845,  were  pleased  to  confirm 
Lord  Wood's  interlocutor.     Hence  the  present  appeal. 

1847.  Mr.  Bethell,  Mr.  Hope,  and  Mr.  Penney  for  the  Com- 

t^d^^A^n  P^°y>  contended  {a)  that  the  terms,  "customs,  and  tolls," 
used  in  the  old  charters  and  acts  relied  upon  by  the 
Magistrates,  were  terms  not  properly  applicable  to  the 
species  of  transit  duty  claimed  in  the  present  suit.  Such 
customs  and  tolls  were  chargeable  only  upon  goods 
brought  into  the  burgh  for  sale  or  consumption,  or 
made  within  it  for  disposal  elsewhere.  They  denied 
that  any  charter  could  warrant  the  exaction  of  duties 
on  commodities  simply  passing  through  the  burgh. 
The  acts  of  Parliament  said  to  confirm  these  ancient 
grants  were  not  proper  laws,  but  mere  private  enact- 
ments, which  were  liable,  on  sufficient  cause  shown, 
to  be  reduced   and  set  a&ide  by  the   Court  of    Ses- 

(a)  This  argument  is  taken  from  the  notes  of  Mr.  Bell. 
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sion  (a).  The  claim  advanced  was  subject  to  the  same  .*o.R.co. 
principle  as  that  which  governed  ioU  thorough  in  lih^Sow. 
England.  Where  such  a  toll  is  imposed  there  is  always  bbIvch  i. 
a  consideration  to  support  it;  a  benefit  moving  to 
the  party  subject  to  the  exaction.  There  must  be  a 
quid  pro  quo;  and  the  consideration  must  be  co-exten- 
sive with  the  right  asserted.  Thus  in  an  old  English 
case  {b),  the  Court  emphatically  observed  that  the 
inheritance  of  every  man  to  pass  along  the  king's 
highway  was  before  all  prescription.  What  considera- 
tion, then,  must  the  Claimant  show  for  his  demand  ? 
He  must  show  a  benefit  redounding  to  the  public, 
whose  right  is  sought  to  be  abridged  or  invaded.  In 
Brett  V.  Beales  {c),  it  was  determined  not  to  be  enough 
that  the  Claimant  of  a  toll  repaired  certain  streets ;  for 
it  was  held  that  he  must  be  bound  to  repair  the  parti- 
cular way  or  thoroughfare  along  which  the  article,  in 
respect  of  which  the  toll  is  claimed,  passes.  This  is  the 
law  of  England.  The  Scotch  law  corresponds.  In 
7%e  Toum  of  Linlithgow  v.  TheFleshers  of  Edinburgh  {d) 
it  was  decided  upwards  of  two  centuries  ago,  that  *'  all 
the  kin^s  lieges  have  liberty  to  drive  their  goods 
through  the  king's  public  ways  and  streets.''  And  the 
claim  advanced  in  that  case  was  negatived  upon  a  prin- 
ciple precisely  applicable  to  the  present.  It  will  be 
alleged  on  the  other  side,  that  The  Flesherf^  case  has 
been  over-ruled  by  subsequent  decisions ;  but  this  is 
not  so ;  for  the  case  of  The  Magistrates  of  Lauder  v. 
Brown  (e),  which  is  supposed  to  be  inconsistent  with  it, 

(a)  Erekine's  Institute,  B.  1,  T.  1,  §.  39. 

(b)  SmUh  V.  Shepherd,  Moore,  574 ;  Cro.  Eliz.  710 ;  Willes,  116  ; 
and  see  Gunning  on  Tolls,  2,  4,  7,  9. 

(c)  1  Moo.  &  M.  416  ;  10  Bam.  &  Cr.  508.    See  also  Tnman  v. 
Walgham,  2  Wils.  296. 

{d)  Morr.  10,886.    This  case  is  generally  for  shortness  called 
The  FUskeri  ceue.    See  an  account  of  it  infra,  p.  20. 
(e)  Morr.  1987;  5  Brown's  Sup.  819. 
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M.or 

LurUTHQOW. 

Bbauch  I. 
Burgh  OuBt<m$, 


really  confirms  it.  In  both  these  cases^  the  question 
was  consideration ;  and  in  both  the  decision  coincides. 
[Lord  Campbell  :  You  say  consideration  should  have 
been  alleged  in  the  summons  ?]  Yes.  [Lord  Camp- 
bell :  But  they  say  they  can  support  the  toll  by 
usage?]  We  contend  that  usage  is  insufficient.  The 
interlocutor  says  the  claim  is  good  '*  if  explained  and 
supported  by  usage.*^  We  deny  this.  [Lord  Chan- 
cellor CoTTENUAM  :  The  Lord  Ordinary  having  said 
in  his  interlocutor,  that  usage  would  be  sufficient 
without  reference  to  consideration,  must  be  presumed 
to  hold  that  mere  usage  would  suffice  withotU  any  con- 
sideration.] Usage  might  be  a  mere  unexplained 
arbitrary  collection.  [Lord  Campbell  :  The  Court 
below  seem  to  have  considered  that  the  Crown  could 
give  a  grant  of  toll  for  passing  along  the  public  high- 
way without  consideration.  By  the  ancient  law,  there 
may  have  been  such  a  power  in  the  Crown.  But,  if  it 
did  exist,  it  was  a  very  arbitrary  prerogative ;  and  I 
could  wish  that  the  learned  Judges  had  gone  more  into 
the  matter  to  show  authority  for  such  a  doctrine.] 


Mr.  Turner y  Mr.RoltfMr.  Moir,  and  Mr.  Anderson,  for 
the  Magistrates.  The  charter  of  Robert  II.  is  sufficiently 
large  to  embrace  toll  thorough  ;  and  proof  was  offered 
in  the  Court  below  that  it  had  been  exacted  from  time 
immemorial.  That  charter  was  repeatedly  confirmed 
by  Parliament.  It  was  therefore  free  from  all  objection 
even  supposing  that  it  had  originally  exceeded  the 
royal  prerogative.  For  this  position  the  Mayor  of 
London  v.  Hunt  (a),  is  an  authority.  [Lord  Campbell  : 
The  charter  of  Robert  II.  does  not  speak  of  transit 

(a)  3  Lev.  37 ;  and  see  Mayor  o/NoUin^ham  v.  Lambert,  Willes, 
117,  where  the  Lord  Chief  Justice  said :  '*  There  is  a  farther  reason 
for  the  determination  in  3  Lev.  37,  that  the  duty  there  was 
claimed  by  the  city  of  LondoUy  whose  customs  and  franchises  are 
all  confirmed  by  Act  of  Parliament." 
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tolls.  If  it  did,  the  argument  from  that  case  would 
apply.]  But  we  aver  that  usage  construing  the  charter 
gives  the  right.  A  consideration,  therefore,  is  not 
necessary.  But  if  it  were  necessary  it  occurs  in  the 
present  case.  The  common  profit  of  the  town  and  the 
maintenance  of  prisons  constituted  a  consideration. 
[Lord  Campbell  :  It  must  be  a  consideration  beneficial 
to  the  person  paying;  and  there  must  be  a  corre- 
spondence between  the  payment  and  the  benefit.] 
There  is  no  such  doctrine  in  the  law  of  Scotland.  The 
English  cases  cited  on  the  other  side  fail,  because  we 
have  here  a  charter  confirmed  by  the  Scottish  Legisla- 
ture. The  usage  is  left  to  be  established.  [Lord 
Campbell  :  What  usage  ?  What  is  the  extent  as  to 
time  ?]  From  the  time  of  the  grant.  [Lord  Camp- 
bell: But  the  interlocutor  says,  ''or  at  least  forty 
years  before  the  Railway  act.'^]  By  Scotch  law,  forty 
years  is  equivalent  to  time  immemorial.  [Lord 
Campbell  :  Would  it  be  immaterial  to  show  that  the 
usage  did  not  exist  fifty  years  ago  ?]  We  submit  it 
would.  But  the  Company  have  nowhere  pleaded  the 
want  of /consideration.  This  question  was  not  raised  in 
the  Court  below.  The  case  should  therefore  be  re- 
mitted. [Lord  Campbell  :  In  the  event  of  a  remit, 
what  consideration  would  you  aver?]  We  should  urge 
the  considerations  expressed  in  the  grants.  But  our 
contention  is,  that,  by  the  law  of  Scotland,  considera- 
tion is  unnecessary.  [Lord  Chancellor  Cottenuam  : 
According  to  your  argument,  a  man  having  land  going 
through  a  burgh,  could  not  pass  over  his  own  property 
without  paying  toll.]  (a) 

The  cause  was  adjourned  sine  die. 


E.  &  G.  B.  Co. 

V. 

M.ov 
LiiruTHOOw. 

Branch  I. 
Burgh  OuttoHU. 


In  the  following  session,  Lord  Brougham  advised 
that  the  cause  should  be  remitted  back  to  the  Court  of 


1848. 
Auffu*t  ith. 


(a)  See  note  (a)  infra,  p.  23. 
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E.&0.R.C0.     Session  for  reconsideration;    his   Lordship^s   opinion 

LiM^Soow.     being  expressed  in  these  terms  : — 
BRi[ii7n  I.  My  Lords^ — ^This  is  a  case  of  great  interest  to  the 

parties^  and  to  the  law.  Yonr  Lordships  heard  it  very 
ably  argued  by  counsel  from  the  Scotch  as  well  as 
the  English  bar,  some  time  ago.  We  then  had  a 
strong  inclination  of  opinion  against  the  judgment 
which  had  been  given  below.  We  were  all  of  opinion 
that  there  was  a  decision,  not  quite  res  judicata^  but 
not  very  far  short  of  it,  in  a  case  (a)  wherein  the 
magistrates  of  Linlithffow  were  one  party,  and  this  very 
charter  the  ground  of  argument  and  decision,  though 
certainly  it  was  only  in  a  Suspension.  In  that  case  the 
judgment  was  that  this  was  a  wholly  illegal  toll,  and 
that  no  grant  of  the  Crown  could  give  it ;  for  it  was  a 
toll,  not  upon  goods  brought  to  market,  goods  imported, 
or  goods  exported ;  but  it  was  a  toll  upon  all  goods — 
what  we  call  a  toll  thorough  upon  all  goods  whatever 
carried  through  the  town  from  any  place  to  any  place. 
My  Lords,  we  have  tolls  thorough  in  this  country. 
But  how?  A  million  of  years^  prescription,  if  the 
world  lasted  so  long,  and  tolls  lasted  so  long,  could  not 
make  a  toll  thorough,  unless  for  a  consideration. 
There  is  a  very  well-known  case  (A)  of  a  toll  thorough 
being  claimed  for  all  the  roads  of  a  town.  The  con- 
sideration was  held  not  to  be  good,  because  non  constat 
that  the  toll  thorough  which  the  parties  were  claiming 
applied  to  the  road  in  question.  My  Lords,  upon  these 
grounds,  and  upon  the  other  ground,  to  which  I  am 
not  at  all  disposed  to  shut  my  eyes,  that  here  is  a 
toll  thorough  claimed  over  a  railway  (a  totally  new 
invention,  a  thing  never  dreamt  of  before),  the  opinion 
which  we  held  at  the  time  has  been  confirmed  upon 
further  reflection:  and  I  had  a  note  from  my  noble 
and   learned    friend,   the   Lord    Chancellor   (c),   this 

(a)  The  Fleshera'  case,     {b)  BreU  v.  Beales.    (c)  Lord  Cottenham. 
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mornings  in  which  he  says  that  he  is  of  the  same 
opinion  which  I  hold^  that  it  would  be  well  to  remit 
this  case ;  consequently,  it  will  go  back  to  the  Court 
below,  to  have  it  heard  before  all  the  judges. 

Mr.  Rolt :  Will  your  Lordship  allow  us  to  ask  whether 
that  may  be  done  which  was  done  in  a  case  recently, 
the  Duke  of  Hamilton's  case  (a) ;  namely,  to  give  liberty 
to  the  parties,  on  either  side,  if  it  should  be  necessary, 
to  open  up  the  record  ? 

Lord  Brougham  :  There  can  be  no  harm  in  that, 
with  the  consent  of  the  Court. 

The  formal  order  of  the  House,  as  afterwards  drawn 
up,  was  as  follows  : — "  It  is  ordered  that  the  said  cause 
be  remitted  back  to  the  First  Division  of  the  Court  of 
Session  in  Scotland,  with  directions  that  the  same  be 
heard  in  presence  before  the  whole  Judges  of  the  Court 
of  Session,  including  the  Lords  Ordinary ;  with  liberty 
to  the  Court,  either  before  or  after  the  said  hearing, 
to  open  up  the  record,  and  to  allow  the  parties  re- 
spectively to  amend  the  summons  and  defences,  if  they 
shall  think  fit ;  both  parties  having  consented,  by  their 
counsel  at  the  bar,  that  such  liberty  should  be  included 
in  the  remit.^' 


E.  &  O.  B.  Co. 

V. 

M.or 

LiKZJTHOOW. 

Brakoh  I. 
Burgh  OuttOHu^ 


The  cause  being  thus  carried  back  to  the  Court  of 
Session,  the  record  was  there  opened  up,  and  both 
parties  amended  their  respective  pleadings. 

The  Magistrates  amended  their  summons  and  conde- 
scendence by  introducing  an  allegation,  first,  that  the 
charters  and  ratifications  relied  upon  were  valid  and 
effectual  without  consideration ;  but  if,  by  Scotch  law, 
consideration  were  necessary,  then,  post  tantum  tem- 
poris,  consideration  should  be  presumed.  Secondly, 
that,  in  point  of  fact,  a  perfectly  legal  consideration 

(a)  7  Bell,  1.  The  order  is  to  be  found  in  the  Lords'  Journals 
of  20th  March,  1848. 


1849. 
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E.&G.R.CO.  ^j^  given  by  them  for  the  right  to  levy  the  dues  or 
linJIthSow.  tolls  in  question  by  the  obligation  undertaken  to  make 
BBA^icn  I.  and  maintain  the  great  thoroughfare  leading  through 
the  burgh  from  east  to  west^  and  the  other  streets  or 
wynds  leading  into  or  out  of  the  burgh  in  other  direc- 
tions— an  obligation  which  they  had,  for  hundreds  of 
years,  implemented  for  the  use  of  the  public  from  the 
corporate  funds  or  tolls  collected.  Thirdly,  that 
grants  of  customs  and  dues  had  been  made  by  the 
Crown  to  many  burghs  on  goods,  cattle,  and  other 
articles,  merely  in  respect  of  their  passing  through 
such  burghs  (a).  And,  fourthly,  that,  prior  to  the 
grants  relied  upon,  the  Crown  was  sole  owner,  and  in 
possession  of  these  tolls,  and  likewise  of  the  solum  for 
passing  over  which  they  were  originally  reserved  and 
are  levied ;  that  the  tolls  and  the  solum  were  acquired 
by  the  Magistrates  simultaneously;  and  that  the 
acquisition  imposed  on  them  the  obligation  to  maintain 
the  streets  of  the  burgh  and  roads  connected  therewith. 

On  the  other  hand,  the  Company  amended  their 
defence  by  introducing  an  allegation, — First,  that  the 
grants  in  question  did  not  warrant  the  exaction  of 
transit  duties ;  Secondly,  that  a  grant  of  transit  duties 
would  be  illegal,  unless  supported  by  consideration; 
and  Thirdly,  that  the  consideration  of  making  and 
maintaining  a  particular  street  or  way  would  not  be 
sufficient,  unless  such  street  or  way  were  used  by  the 
party  from  whom  the  duty  was  demanded. 

Upon  these  amendments  being  perfected,  the  record 
was  again  closed ;  and  the  Lords  of  the  Second  Division 


(a)  In  support  of  this  allegation  reference  was  made  to  the 
charters  of  twenty  distinct  Scotch  burghs,  namely — Lauder, 
Wtton,  Dundee,  Ayr,  HtMingUmJrvine,  New  Oalloioay,  Sanquhar, 
Campbelltoton,  BurrUisland,  Edinburgh,  Stranraer,  Annan,  Perth, 
Stirling,  Inverkeithing,  Dumfries,  Dumfermline,  Lochmahen,  and 
MuueWurghm 


CASES  IN  THE  HOUSE   OF   LOKDS. 


15 


appointed  a  ''  Hearing  in  Presence*'  to  take  place^  in 
pursuance  of  tlie  remit. 

Of  the  argument  which  took  place  at  this  "  Hearing 
in  Presence/'  there  is  no  report.  But  the  thirteen 
Judges  of  the  Court  of  Session  delivered  their  opinions 
seriatim;  and  these  opinions^  having  been  printed^ 
were  in  due  course  laid  on  the  table  of  the  House. 
The  Judges  were  not  unanimous ;  the  Lord  President 
{Boyle)y  Lord  Medtvyn,  Lord  Mackenzie^  Lord  Mon- 
creiffy  Lord  Jeffrey,  Lord  Fullerton,  Lord  Cockbum, 
Lord  Wood,  and  Lord  Ivory,  being  in  favour  of  the 
Magistrates'  claim;  while  the  Lord  Justice-Clerk 
{Hope),  Lord  Ouninghame,  Lord  Murray,  and  Lord 
Robertson,  were  against  it  (a). 

The  leading  opinion  in  favour  of  the  Magistrates 
was  that  of  Lord  Medtvyn,  After  remarking  that  the 
question  was  one  of  Scotch  law,  and  that  the  Scotch 
law  afforded  principles  amply  sufficient  for  its  solution, 
without  calling  in  the  aid  of  English  authorities,  his 
Lordship  proceeded  as  follows : — 

It  will  not  be  found  a  useless  inquiry  to  advert,  though  but 
shortly,  to  the  origin  of  such  grants  as  that  on  which  the  burgh  of 
Linlithgow  founds  this  claim.  One  branch  of  the  revenues  of  the 
Sovereigns  of  Scotland,  and  the  moBt  ancient  one,  arose  from 
eustume  and  tollonea  on  shipping  and  merchandise,  and  on  the 
produce  and  sale  of  certain  domestic  manufactures.  This  went 
under  the  name  of  Can,  Both  Chalmers  and  Tytler  mention 
this  (5). 

The  Crown's  right  to  levy  such  dues  is  confirmed  in  the  Assize 
Regis  David  (c),by  an  injunction  given  in  these  terms: — "Merchandes 
alsua  outher  be  land  or  be  se  cummand,  sail  geyff  the  Kyng  be  his 
ministeris  his  richtis  fuUely  as  it  was  stablyet  in  his  faderis  dayis." 
And  the  payment  of  this  branch  of  the  royal  revenue  is  again  con- 


E  &  O.  R.  Co. 

V. 
M.OF 

Linlithgow. 

Bbanch  I. 
Burgh  Ou»tom». 


Tx>rd  Medtoyn^s 
opinion. 


(a)  These  opinions  are  distinguished  by  extraordinary  research  and  are  fall 
of  curious  historical  learning.  They  are  entertaining  too,  as  well  as  argumen- 
tative and  instructiye ;  but  the  limits  of  a  Law  Report  compel  me  to  abridge  them. 

(6)  Chalmers'  Caledonia,  vol.  i.  p.  747.     Tytler's  Scotland,  vol.  ii.  p.  235. 

(c)  Acts  of  Pari.,  vol  i.  p.  11,  No.  26. 
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firmed  by  the  Assize  Regis  Willielmi  (a),  which  requires  that  certain 
enumerated  articles  shall  be  sold  only  to  the  merchants  within 
bui^h,  and  at  the  market-cross;  and  the  law  ends  thus: — ^''And 
the  custome  tharof  salbe  payit  to  the  King.**  And  the  next  law 
prescribes  that  *'  stranger  (foreign)  merchants  also  buy  and  sell  only 
in  royal  bui^ha."  This  was  a  regulation  in  favour  of  the  burghs, 
but  it  was  also  useful,  and  intended  for  the  more  easy  levying  of 
custom  on  merchandise  for  the  revenue  of  the  Crown. 

The  Customs  were  divided  into  magna  et  parva  custuma, — the 
great  and  petty  customs.  The  first  vol.  of  the  Acts  of  Parliament 
recently  printed,  gives  an  enumeration  of  the  articles  on  which  the 
petty  customs  were  payable,  and  the  amount  on  each  article,  in  the 
time  of  David  1.,  in  the  "  Assize  de  Tollonbis  **  (&),  under  the  title 
"  Parva  custuma  que  dicitur  le  Tol.'*  I  have  already  noticed,  that 
in  order  to  admit  of  the  collection  of  this  branch  of  the  royal 
revenue,  all  bujring  and  selling  of  merchandise  was  confined  to 
burghs.  In  each  of  these  there  was  a  ctistumarius,  an  ofiicer  of  the 
Crown,  who  collected  these  and  other  dues  belonging  to  the  Crown, 
and  who  accounted  for  them  annually  to  the  Exchequer  through  the 
Great  Chamberlain.  A  valuable  collection  of  the  settlements  of 
these  accounts  has  been  printed  by  Mr.  Thomson,  the  President  of 
the  Bannatyne  Club,  commencing  with  the  year  1326,  coming  down 
to  the  year  1553. 

The  Act  1424,  c.  8,  ordains  "  that  all  the  great  and  small  customs 
and  borough  mails  of  the  realm  abide  and  remain  with  the  king  till 
(for)  his  living,**  and  any  person  claiming  them  must^show  his  right. 
This  was  in  the  time  of  James  I. ;  and  in  the  next  reign,  so  anxious 
was  the  Liegislature  to  preserve  the  Customs  as  entire  as  possible 
for  the  Crown,  that  the  Act  1455,  c.  41,  first  annexes  to  the  Crown 
"  the  haill  customes  of  Scotland,**  and  then  enacts,  ''  that  our 
Sovereign  Lord  should  content  them  that  has  pensions  given  forth 
of  the  Customs  with  uther  things."  In  the  Act  1681,  c.  108,  they 
are  termed  "  our  Soveraine  Lords  Customes,**  and  "  ane  of  the  parts 
of  the  patrimoney  of  his  Crown ;  **  and  it  appoints  '*  ane  table  be 
deliuered  to  all  customers,  for  uptaking  and  upbringing  of  our 
Soveraine  Lord's  Customs  ;  **  and  then  foUows  some  directions  as 
to  wool,  skins,  and  cloth,  as  payable  among  the  great  customs  to 
the  Crown.  For  it  is  well  known  that  in  the  course  of  time, 
according  to  the  introduction  of  new  articles  of  trade  or  of  manu- 
facture, as  well  as  of  the  necessities  of  the  Crown,  new  articles 
came  to  be  customed,  as  in  the  time  of  David  II.,  by  the  Parliament 
in  1369  (c)  ;  and  these,  it  is  said,  were  ctd  expensca  domus  domini 


(a)  Acta  of  Pari.,  vol.  i.  p.  61,  No.  40. 
(6)  Act!  of  Pari,  vol.  i.  p.  303.  (c)  Acts  of  Pari.,  vol.  i.  p.  150. 
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Mstri  Rtgis,  Similar  additions  were  made  in  later  times.  I  shall 
only  notice  the  Act  1597,  c.  255,  which  grants  customs  on  certain 
hitherto  uncustomed  articles. 

It  was  further  the  practice  of  our  kings  to  make  grants  of  these 
customs  and  tolls,  or  pensions  out  of  them,  in  favour  of  burghs,  of 
religious  houses,  or  favoured  individuals.  By  doing  so,  they  im- 
posed no  new  tax  of  their  own  authority ;  but  only  so  far  dimi- 
nished the  sum  to  be  accounted  for  by  each  customer,  and  paid  into 
Exchequer. 

Thus,  David  II.  grants  Hugoni  de  Dunbarr  10  marks  sterling  de 
custuma  burgi  nostri  de  Aberden,  and  a  precept  is  given  to  the 
Chamberlain  and  Customers  of  Aberdeen  to  pay  it  annually  (a). 

The  same  king  grants  Alexandre  de  Cockbume  20  libras  ster- 
lingorum  de  magna  custuma  burgi  nostri  de  Hadyngton  (6). 

Robert  III.  confirms  Thome  de  Moffet  annuum  redditum  octo 
librarum  sterlingorum  de  magna  custuma  nostra  burgi  de  £dyn- 
burgh  (c). 

He  also  grants  to  his  dear  brother  Robert  Earl  of  Fyff  and 
Menteath  200  marks  sterling  annually  de  magna  custuma  nostra 
burgorum  de  L3mlithgow  et  de  Cupro,  and  if  these  quocunque 
casu  sen  eventu  should  prove  deficient,  this  sum  is  to  be  paid  by 
the  Great  Chamberlain  (<2). 

In  like  manner  to  religious  houses.  Thus,  Robert  II.  grants  to 
the  Chaplain  of  St.  Margaret's  Chapel  in  the  Castle  of  Edinburgh 
8^.  sterling  yearly,  de  magna  custuma  nostra  burgi  nostri  de 
Edynburgh,  per  manus  custumariorum  nostrorum  magni  custumi 
ejusdem  («). 

It  was  also  common  to  exempt  religious  houses  from  the  payment 
of  transit  customs  and  tolls,  as  in  the  case  of  the  monastery  of 
Melross,  by  William  the  Lyon  (/). 

The  grants  to  burghs  were  generally  of  the  petty  customs  of  the 
burgh,  and  tolls  (when  these  last  are  mentioned  as  distinct  from 
the  others),  not  a  mere  pension  out  of  them:  a  charter  by  David  II. 
to  the  town  of  Inverness,  grants  to  the  community  totum  burgum  de 
Inverness  *  *  *  cum  tholoneo  et  parva  custuma  dicti  burgi  {g). 

The  charter  by  Robert  II.  in  favour  of  Banff  grants  totum  burgum 
de  Banff  cum  pertinentiis  *  *  *  cum  tolloniis  parva  custuma  et 
stallagiis  {h). 

The  burgh  of  Stirling  has  a  charter  from  Robert  II.  cum  firma 
dicti    burgi    custumis    minutis  et    pertinen.  quibuscunque ;    and 


E.  &  G.  R.  Co. 
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M.OF 

Linlithgow. 
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Burgh  Cuatonu. 

Lord  Medwyn*$ 
cpinion. 


(a)  Regm.     Mag.      Sig.,    No.    10,         (/)  Liber    de    Melros,   No.    17, 

vol.i.  p.  13. 

(g)  Wight  on    ElectionB,   App., 
p.  412. 

(h)  Report     on    Burghs,    1835, 
p.  99. 

c 


p.  22. 

(6)  Ibid.,  No.  31,  p.  25. 
(c)  Ibid.,  No.  19,  p.  188. 
id)  Ibid.,  No.  52,  p.  213. 
(«)   Ibid,  No.  9,  p.  197. 
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besides  other  charters,  a  charter  of  NoYodamos  by  Charfes  I.  in 
1641,  una  cam  omnibns  et  singalis  proficais  privilegiis  tholoneis 
customi  libertatibus  et  immunitatibos  qnibuscnnque ;  also  giving 
with  an  additional  minuteness  not  met  with  in  more  ancient 
charters,  totas  et  integras  parvas  cnstumas  soprascript.  solvend.  per 
personas,  who  are  nnfreemen  for  their  goods  acciden.,  et  deceden. 
per  portas  et  pontem  dicti  borgi  nostri  (a). 

It  is  not  merely  in  ancient  grants  that  Tholonea  is  introduced. 
It  is  in  the  Novodamus  part  of  the  Golden  Charter  to  the  city  of 
Edinburgh  in  1606,  although  this  word  does  not  occur  in  the  many 
ancient  charters  confirmed  by  it  and  there  narrated :  only  custutne.  It 
was  plainly  with  the  view  of  giving  some  higher  right,  or  to  remove 
any  doubt  at  least,  that  it  was  introduced  into  this  later  charter. 

Besides  such  direct  grants,  an  immunity  is  also  sometimes  given 
to  burgesses  from  such  payments  to  others,  as  a  charter  of  William 
the  Lyon  declares  that  he  had  in  perpetuum  quietis  clamasse  omnes 
burgenses  meos  de  Aberdon  a  tolneio  de  propriis  cutallis  suis  per 
totum  regnum  meum  pro  bono  servitio  quod  idem  burgenses  mei 
mihi  fecerunt  (b). 

The  same  privilege  is  conferred  upon  the  burgh  of  Dundee  by  a 
charter  of  Robert  I. : — "  Quod  liberi  sint  et  quieti  per  totum  regnum 
nostrum  de  tholoneis,  pontAgiis,  passagiis,  muragiis  *  *  *  et  ab 
omnibus  custumis  de  bonis  suis  propriis  prestandis,  nova  custuma 
nostra  que  dicitnr  maletort  duntaxat  excepta.** — Burgh  Report, 
p.  238. 

Towards  the  close  of  the  reign  of  Robert  Bruce,  the  practice  was 
introduced  by  him  of  granting  to  the  communities  of  burghs  the 
burghs  themselves,  with  all  their  privileges  and  immunities,  to  be 
holden  of  the  Crown  in  fen-farm,  for  payment  of  a  fixed  feu-duty ; 
and  the  revenue  arising  from  judicial  proceedings  of  the  courts 
within  burgh,  and  from  tolls  and  petty  customs,  was  very  gene- 
rally granted  to  the  community.  The  Great  Customs  were  retained 
by  the  Sovereign.  The  accounts  of  the  Chamberlain  from  1326  to 
1553,  show  that  these  consisted  chiefly  of  customs  on  foreign  articles 
brought  by  sea  to  the  harbours  of  the  kingdom,  and  on  wool  and 
other  articles  of  domestic  produce  and  manufacture,  which  are 
accounted  for  in  Exchequer  most  regularly  by  charge  and  discharge. 

1  observe  that  the  charter  and  grant  in  favour  of  the  town  of 
Linlithgow  is  altogether  according  to  what  was  uniformly  observed 
in  similar  cases,  and  according  to  the  usual  form.  It  is  granted 
just  three  years  subsequent  to  the  charter  to  Stirling  already 
noticed  ;  and  a  subsequent  charter  in  the  same  terms  is  granted  in 
1 593,  which  grants  to  the  burgesses  and  community  of  Linlithgow 
*'  burgum  nostrum  predictum  una  cum  portu  de  Blacknes,  firmis 
burgi  et  parvis  custumis  et  tholoneis    cum    curiis  et  curiarum 


(a)  Report  on  Barghs,  p.  403. 


(6)  Report  on  Burghs,  p.  46. 
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ezitibiis.'*  I  understand,  when  both  terms  are  expressed,  as  is 
dme  here,  that  parve  custume  are  restricted  to  the  petty  customs 
OR  goods  brought  into  the  burgh  for  sale  ;  and  that  tholonea  are  the 
transit-duties  for  goods  brought  in  and  passing  through  the  burgh, 
as  more  distinctly  described  in  the  charter  to  Stirling.  But  toll  is 
in  one  sense  a  petty  custom,  and  under  this  term  usage  will  give 
light  to  custom  on  goods  brought  into  the  town,  and  levied  as  it 
always  was  at  the  ports,  although  it  may  not  be  sold  there,  but 
merely  pass  through ;  for,  although  tholonea  be  the  more  appropriate 
term,  yet  it  is  included  under  parve  cwtumey  as  we  have  seen 
ahready,  '^  Parva  custuma  que  dicitur  le  tol.*'  And  as  in  Articulis 
inquirendis  in  burgo  in  Itinere  Camerarii  secundum  usumScocie(a), 
we  find  this  one.  Item  si  aliqui  susceperint  superfluas  toUoneas 
ultra  constitutionem  burgi,  I  have  no  doubt  the  chamberlain  was 
thus  enforcing  what  was  again  enacted  by  1491,  c.  46,  ^*  That  na 
customers  within  burgh  tak  na  mair  taxations,  customes,  or  dewties, 
then  is  statute  and  used  in  the  auld  law,"  and  that  under  the  term 
tolloneas  all  these  customs  were  included. 

Whatever  might  be  the  case  with  the  Sovereign  when  he  con- 
tinued to  exercise  the  right  of  levying  the  petty  customs  and  tolls 
as  a  branch  of  his  revenue,  and  although  the  neglect  of  the  officers 
of  the  Crown  to  levy  customs  and  tolls  for  a  length  of  time  might 
not  affect  the  royal  privilege,  it  is  well  known  that  the  right  to 
customs  and  tolls  in  the  hands  of  the  donee  of  the  Crown  might  be 
lost  non  utendOy  so  that  the  inhabitants  of  the  burgh  and  others, 
might  prescribe  or  secure  an  immunity  from  the  payment  of  some 
or  the  whole  of  them,  by  the  burgh  and  its  customers  ceasing  to 
levy  these  for  such  a  period  as  to  imply  immunity.  This  period  we 
have  defined  in  our  law  to  be  forty  years,  from  analogy  with  the 
doctrine  of  the  long  prescription.  Accordingly,  when  any  one 
claims  exemption  from  the  payments  authorised  by  our  law,  and 
conferred  by  a  royal  charter  upon  one  of  our  royal  burghs,  the  right 
to  levy  will  be  supported  by  a  proof  of  levying,  or  the  immunity  from 
it  established  by  a  proof  of  non-levying  for  the  prescriptive  period, 
according  as  the  burden  in  the  circumstances  of  each  case  is  laid  on 
the  party  claiming  the  right,  or  the  other  asserting  an  immunity. 

It  may  be  that  a  particular  burgh  may  cease  to  levy  some  customs 
which  it  had  a  right  to  levy,  and  at  one  time  actually  did  levy ;  but 
this  will  not  affect  or  injure  the  right  in  other  respects,  where  they 
have  preserved  it  by  use,  and  the  continued  exercise  of  it.  Still 
less  will  this  affect  the  right  of  another  buigh,  which  has  continued 
the  usage  of  levying.  For  usage  being  the  criterion  of  right  in  the 
case  of  a  burgh,  I  need  only  refer  to  the  class  of  cases  in  the 
Dictionary  v.  Prescription,  sect,  xi.,  as  well  as  to  the  title  burgh 
royal  throughout.     Nay,  I  am  not  prepared  to  admit,  that  though 
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(a)  Acts  of  Pari.,  vol.  i.  p.  318. 


c  2 


20 


CASES   IN   THE   HOUSE   OP   LORDS. 


E.  &  O.  R.  Co. 

V. 

M.OF 

LlNLITIIOOW. 

Branch  I. 
Burgh  Customs. 

Lord  Medwjfn's 
opinion. 


a  burgh  at  one  time  could  not  show  such  an  exercise  of  their  grant 
as  to  give  a  right  to  levy  custom  on  any  particular  articles,  they 
might  not,  under  their  general  right  expressly  granted,  acquire  by 
subsequent  usage  and  acquiescence  on  the  part  of  the  public  a 
right  to  do  so.  On  these  accounts  I  do  not  lay  so  much  stress  on 
the  case  of  the  Fleshers  of  Edinburgh  in  1621,  as  seems  to  be  done. 
It  does  not  in  the  slightest  degree  affect  the  right  of  the  burgh 
generally  to  customs  and  tolls  on  goods  coming  into  and  passing 
out  of  the  town,  and  only  regards  this  right  of  levy  on  the  goods 
Mransportit  or  carried  about  the  said  burgh  by  the  flesher  craft 
of  Edinburgh.'  No  other  party  was  in  the  field  claiming  any  such 
exemption,  and  the  validity  of  the  grant  in  other  respects  was  not  in 
question.  It  appears  from  the  decreet  now  printed,  that  in  a  con- 
vention of  burghs  at  Dundee  in  1606,  and  also  in  a  convention  at 
Dumbarton  in  1607,  that  Court  had  decerned  the  burgh  of  Linlith- 
gow, and  other  burghs  therein  mentioned,  to  desist  from  uplifting 
customs  from  the  Fleshers  of  Edinburgh  for  goods  transported  by 
them  through  the  burgh,  *  ay,  and  while  they  produce  their  rights, 
gif  they  ony  had.*  They  seem  to  have  acquiesced  in  this  decemi- 
ture  for  some  time,  and  without  producing  their  title  in  the  conven- 
tion of  burghs,  in  1621  a  suspension  of  a  threatened  chai^  is 
brought  by  the  burgh  and  their  customers  against  the  Fleshers. 
The  grounds  of  suspension  are,  1st — That  the  Court  of  the  burghs 
had  exceeded  their  jurisdiction ;  and  further,  that  the  bui'gh  of 
Linlithgow  had  not  been  warned  that  such  a  complaint  had  been 
made  to  the  convention,  so  that  their  Commissioner  might  have 
been  instructed  to  answer  it,  instead  of  consenting  to  it,  as  it  is 
stated  he  had  done  ;  and  2d — They  founded  on  the  charter  of  Con- 
firmation 1593,  confirmed  in  Parliament  in  the  next  year,  which 
gives  them  "  burow  maillis,  litill  customeis,  thollis,"  ♦  ♦  *  ♦ 
which  the  bui^h  "hes  at  ony  time  bygane  possest  and  enjoyit ;" 
and  they  further  subsume  that  they  "  have  been  in  continewall  pos- 
session in  uplifting  of  customs  fra  ye  flescheris  of  the  said  burgh  of 
Edinborough,  and  their  servandis,  for  the  haill  guidis  quhilk  war 
aither  transportit  be  them  throw  the  said  brughe,  or  be  the  way  at 
the  back  yarof,  quhilk  is  within  the  libertie  and  friedome  of  the 
sam3n[i.**  It  will  be  observed  how  distinctly  the  claim  to  this  tran- 
sit-duty is  put  upon  usage,  and  of  passing  not  merely  through 
the  principal  street,  but  by  any  way  through  the  liberty  of  the 
burgh.  No  written  answers  were  given  in,  and  no  notice  of  the 
verbal  debate  is  recorded.  The  decreet  merely  bears—"  The  Lords 
of  Counsall  find,  the  decreets,  letters,  and  charge  to  be  orderly 
proceedit,"  but  upon  what  ground  does  not  appear.  The  Court  may 
have  held  the  consent  given,  and  the  delay  to  bring  the  case  under 
review  to  preclude  further  inquiry,  or  the  burgh  may  not  have  un- 
dertaken the  proof  offered  in  their  bill.     But  at  all  events,  the 
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delivenuice  does  not  affect  the  right  to  levy  customs  and  tolls 
generally.  It  only  secured  immunity  to  the  Fleshers  of  Edinburgh 
for  their  goods  (cattle  of  course)  *'  transportit  be  thame  throw  ye 
said  bmghe,  they  nawayes  makand  mercats  within  the  samyn," 
but  leaving  the  effect  of  the  charter  and  Act  of  Parliament  in  other 
respects  untouched ;  and  this  decision  will  not  even  protect  the 
cattle  of  other  burghs,  such  as  Glasgow  and  Stirling,  passing 
through,  unless  they  have  received  a  protecting  charter,  or  the 
custom  or  toll  has  not  been  levied  from  them. 

It  will  not  be  denied  that  petty  customs  and  tolls  on  goods  have 
been  levied  by  the  burghs  of  Scotland  generally,  and  in  particular 
by  the  burgh  of  Linlithgow,  since  the  date  of  that  decree.  If  denied, 
it  is  offered  to  be  proved,  and  such  proof  is  relevant,  and  will  sup- 
port the  right  It  is  quite  impossible  for  me  to  hold  that  the 
refusal  o£^  this  suspension  decided  the  grant  to  be  illegal,  and  that 
on  that  ground  it  cannot  be  supported  by  usage.  The  ratio  of  the 
judgment  given  by  Durie,  we  see,  is  not  a  finding  in  the  interlo- 
cutor, which  only  found  the  letters  and  charge  orderly  proceeded, 
the  proper  form,  uniform  in  those  days,  for  a  suspension  when 
refused.  It  may  be  that  the  Court,  on  that  one  occasion,  thought 
that  such  customs  on  cattle  driven  through  the  king's  public  way 
and  streets  required  a  special  grant  for  a  public  good,  such  as 
bridges ;  but  unquestionably  no  such  finding  is  in  the  judgment,  nor 
has  any  such  rule  been  introduced  into  our  practice ;  or  noticed  in 
any  institutional  writer  on  our  law,  so  far  as  I  know ;  or  hinted  at 
even  in  any  other  proceeding  in  our  courts. 

It  is  no  doubt  true  that  grants  of  tolls  and  customs  were  made  to 
buighs  for  the  public  good  of  the  community,  and  the  proceeds 
were  to  be  employed  on  public  objects.  It  was  part  of  the  duty  of 
the  Great  Chamberlain  in  his  annual  Iter  to  see  that  this  was  duly 
observed.  This  too  is  enforced  by  Act  of  Parliament,  1491,  c.  «'36, 
**  That  the  common  gude  of  all  our  Soverain  Lord's  burghs  be  ob- 
served and  keipid  to  the  common  profite  of  the  towne,  and  to  be 
spended  in  commoun  and  necessarie  things  of  the  burgh;  and 
inquisition  yeirly  to  be  taken  in  the  Chalmerlaine  aire  ;**  and  the 
act  1593,  c.  185,  confirms  this.  Now,  the  burdens  on  which  these 
customs  and  tolls  were  to  be  spent  were  various.  Buighs  had  to 
build  and  keep  up  a  town-house,  and  a  court-house  for  their  own 
and  the  King's  courts ;  often  too  they  surrounded  their  city  with 
walls  for  the  defence  of  the  kingdom  "  from  our  auld  enemies  of 
England,*'  supporting  also  the  expense  of  the  police  of  the  city, 
and  keeping  the  streets.  One  of  the  most  onerous  burdens  was  the 
building  and  maintaining  a  jail  in  these  lawless  times,  and  the 
burden  was  much  increased  when  the  obligation  was  extended,  so 
that  each  buigh  was  to  provide  a  prison  large  enough  to  contain 
not  merely  the  prisoners,  either  for  crimes  or  debt,  taken  up  by  the 
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E.  A  G.  R.  Co.  magistrates  within  burgh,  but  also  such  as  '*  shall  be  presented  for 
incarceration  by  the  sheriff  of  the  shire,  or  a  bailie  of  regality'* 
— in  short,  the  delinquents  within  the  whole  shire.  This  was 
enacted  by  1697,  c.  277.  Now  it  is  quite  unknown  to  me  that  it 
ever  was  contended,  or  that  there  is  any  authority  for  saying,  that 
the  right  to  levy  tolls  and  customs  could  not  be  conferred  upon  a 
burgh  generally  for  the  good  of  the  burgh,  as  thus  provided  by  the 
public  law,  but  that  it  must  be  for  a  specific  purpose,  such  as  erecting 
a  court-house,  or  a  jail,  or  a  bridge,  or  repairing  the  streets ;  and  that 
a  general  grant  of  tolls  and  customs  is  illegal.  I  do  not  dispute  that 
in  later  times,  and  in  the  advance  of  civilisation  and  the  polity  of 
the  kingdom,  when  a  new  grant  or  tax  not  covered  by  any  such 
ancient  imposition  was  to  be  made  in  favour  of  an  individual  or  a 
burgh  for  such  a  work  as  the  building  or  repairing  of  a  bridge,  it 
was  proper  and  quite  customary  to  express  this  as  the  peculiar 
object  and  justification  of  the  grant.  But  again,  1  say  that  no  such 
specification  of  petty  customs,  or  ancient  tolls,  in  any  grant  to  a 
burgh,  has  been  shown  or  even  alluded  to. 

There  is  one  expense  which  now  falls  upon  royal  burghs,  but 
which  certainly  did  not  exist  at  the  original  constitution  of  such 
burghs,  and  when  tolls  and  customs  were  given  to  them,  but  which 
came  to  be  introduced  in  the  progress  of  civilisation — I  mean  for 
causewaying  the  streets  of  the  burgh.  This  has  led  to  the  practice 
in  some  few  buighs  of  levying  what  is  called  causeway-mail,  and 
the  right  to  do  so  when  questioned  has  been  sustained  or  not, 
according  as  it  has  or  has  not  been  supported  by  usage,  which  is 
held  to  imply  a  grant.  We  had  this  matter  recently  before  us  in 
the  Second  Division  of  the  Court,  in  the  case  of  Boyd  and  Latta, 
28th  June,  1848,  and  we  held  causeway-mail  to  be  quite  different 
from  an  ordinary  petty  custom — it  was  a  duty  upon  carts  shod  with 
iron,  not  on  goods  properly,  and  it  was  expressly  claimed  for  the 
injury  done  to  the  causewayed  streets. 

Linlithgow  probably  had  a  causewayed  street  in  the  time  of 
James  III.,  when  it  was  a  royal  residence ;  but  the  magistrates 
never  introduced  or  claimed  any  exaction  under  the  name  of  cause- 
way-mail, although  it  appears  that  this  was  done  in  Edinburgh, 
Lauder,  and  a  few  other  places  ;  and  although  the  magistrates  out 
of  their  common-good,  arising  from  customs  and  tolls,  among  other 
sources,  have  kept  their  streets  in  repair,  at  least  from  1631(a). 

This  brings  me  to  the  case  of  Lauder,  16th  November,  1764. 
We  have  two  reports  of  this  case,  by  two  very  eminent  men(5),  both 
distinctly  supporting  this  proposition  in  law,  that  a  general  grant  of 
parve  custume,  or  by  some  equivalent  term,  when  supported  by 
usage,  will  enable  the  burgh  to  levy  such  transit-duties. 

(a)  Excci'pts  from  Trcasuier*8  Books,  uow  pioiluccd  in  process. 
(6)  Lord  Hailcs  and  Lord  Mouboddo. 
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Ah  to  the  case  of  the  Magistrates  of  Wigtown,  15th  Jannaiy, 
1834,  the  interlocutor  pronounced  by  me  in  the  Outer  House  was 
supported,  after  the  fullest  examination  of  it,  by  the  Inner  House^ 
first  in  cases,  and  then  by  a  hearing  in  presence. 

It  is  quite  true  that  the  Railway  was  made  through  the  territory 
of  the  burgh,  in  virtue  of  an  Act  of  Parliament  obtained  for  the 
purpose  by  the  defenders,  and  that  they  have  indemnified  the 
various  burgesses  (a),  whose  property  was  taken  from  them  for  the 
Railway,  by  giving  compensation  to  them.  No  portion  of  the 
ground  belonged  in  property  to  the  burgh,  so  they  have  received  no 
compensation  of  any  kind.  But  the  magistrates  say,  that  the 
traffic  through  the  burgh  will  be  much  affected  by  the  transport  of 
goods  by  the  Railway ;  and  as  the  company  have  obtained  no  ex- 
emption by  their  Act  of  Parliament,  they  maintain  that  the  com- 
pany must  pay  on  goods  carried  by  them  such  tolls  and  customs  as 
have  been  hitherto  levied.  The  toll  or  custom  is  given  on  goods 
passing  through  the  territory  of  the  burgh  ;  it  specifies  no  particular 
mode  of  conveyance.  That  they  are  carried  through  the  burgh  is 
all  that  is  sufficient  to  give  the  right.  The  article  may  have 
originally  formed  a  back-burden — a  wheelbarrow  may  have  been 
next  used — then  a  carrier's  cart;  and,  although  each  successive 
mode  may  have  been  the  result  of  a  new  invention,  this  has  never 
been  held  to  exclude  the  right  to  levy  toll  or  custom  on  goods.  I 
cannot  think  it  of  any  consequence,  then,  that  the  mode  of  transport 
by  the  Railway  is  novel ;  it  is  not  to  the  mode  of  transport,  but  to 
the  article  transported  that  we  apply  the  usage  which  our  law  re- 
quires to  support  such  a  right.  The  burgh  was  not  bound  to  have 
any  clause  saving  their  rights  (b).  It  is  very  clear  that  an  arrange- 
ment can  easily  be  made  for  payment  of  the  transit-duty,  without 
impeding  the  Railway. 

(a)  It  is  difficult  to  find  anything  in  the  pleadings  to  intimate  that  the 
property  was  pnrchased  from  particular  ''  burgesses,"  and  not  from  the  Magis- 
trates, as  here  suggested  by  Lord  Medwyn.  Neither  is  it  easy  to  discover 
from  the  pleadings  that  the  property  was  purchased  partly  from  the  burgesses, 
and  partly  from  the  Magistrates,  as  suggested  by  the  Lord  Juitice-Clerk, 
infra,  p.  29. 

It  may  be  remarked  that  if  the  land  was  purchased  from  the  '*  burgesses  ** 
alone,  the  Magistrates  must  have  been  the  superiors  or  lords  of  the  property.  But 
the  Magistrates  would  have  to  give  an  entry  to  the  Company ;  and  that  entry,  in 
the  case  of  a  perpetual  body,  was,  or  may  be,  the  subject  of  some  contract  or 
arrangement.  The  Court  will  not  compel  a  superior  to  receive  a  corporation — 
Bell,  on  completing  Titles,  319.  This  rule  is  recognised  by  the  law  of 
Eogknd;  <' for,"  says  Blackstone  (2  Comm.  269),  *<  the  lord  ought  not  to 
lose  his  feudal  profits  by  the  vesting  of  his  lands  in  teuanls  that  can  never  die.** 

(6)  The  Railway  Act  contains  no  saving  of  the  tolls  and  customs  forming 
the  subject  of  contest  in  this  branch  of  the  cause ;  whe'reas  the  "  Bridge  Tolls," 
discussed  in  the  second  branch,  are  secured  by  a  special  protecting  clause 
introdaced  at  the  instigation  of  the  Magistrates.     See  infra,  p.  33. 
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The  Lord  President,  concurring  throughout  with  Lord 
Medtoyn,  held, 

That  on  a  review  of  the  whole  decisions  applicable  to  the  present 
case,  the  legality  of  the  grants  in  question,  and  the  validity  of  the 
rights  of  the  bnrghs  under  them  would  be  found  to  be  fully 
sanctioned  by  law ;  while  the  2Ist  article  of  the  Act  of  Union  en- 
acted, That  the  rights  and  privileges  of  royal  burghs  in  Scotland 
should  remain  entire,  as  they  then  were — the  union  notwithstand- 
ing; and,  if  a  contrary  judgment  were  pronounced,  it  would 
materially  affect  the  existing  rights  of  many  other  burghs  in 
Scotland. 


Lord  McncrefJBft 
opinion. 


Lord  Mackenzie,  Lord  Jeffrey,  Lord  Fullerton,  Lord 
Cockbum,  Lord  Wood,  and  Lord  Ivory  may  be  repre- 
sented as  concurring  generally  with  Lord  Medwyn,  and 
with  each  other.  Perhaps  the  most  reasoned  of  all  the 
opinions  was  that  of  Lord  Monc^^eiff,  who  likewise 
agreed  with  Lord  Medtvyn.  Lord  Moncreiff  observed, 
that  the  cause  "  was  not  what  we  used  to  call  a  con- 
cluded cause;  that  is,  a  cause  fully  prepared  and 
ready  for  judgment,  with  all  matters  requiring  proof 
fully  ascertained.  The  averments  of  fact  put  forward  by 
the  Magistrates  must  be  assumed  to  be  altogether 
correct." 

Having  premised  this  general  remark,  Lord  Afon- 
creiff  fTOceeded  to  deal  with  the  argument  of  considera- 
tion, which  he  said  was  avowedly  derived  from  the  law 
of  England,  was  of  a  very  serious  description,  and 
diametrically  opposed  to  the  most  inveterate  practice 
which  had  prevailed  in  Scotland,  with  reference  to  royal 
burghs ;  for,  said  his  Lordship, 

I  must  observe  that  I  consider  this  to  be  a  question  which  must  be 
determined  solely  on  the  municipal  law  of  Scotland.  To  that  law, 
therefore,  I  turn  as  to  the  only  source  from  which  I  can  derive  any 
solution  of  the  question,  whether  the  custom  or  toll  here  demanded 
is  in  itself  illegal.  On  the  question  of  pure  illegality,  the  case  is 
evidently  the  same,  as  if  there  were  no  railway,  and  the  exaction 
were  made  simply  against  parties  cartyifig  goods  thro^igh  the  streets 
of  the  burgh,  iu  the  old  or  ordinary  ways.    It  is  to  that  case  that  the 
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charters,  the  statutes,  and  the  nsage  apply.  The  proposition  of  the 
defenders,  if  I  understand  it,  is,  that  by  law  there  can  he  no  right 
so  established  in  the  corporation  of  any  royal  burgh. 

But  here,  though  I  should  otherwise  have  been  prepared  to  go 
into  a  full  investigation  of  the  history  and  effect  of  such  grants  to 
the  royal  burghs,  followed  by  long  possession,  I  must  confess  that, 
after  reading  Lord  Medwyn*8  very  clear  exposition  on  this  part  of 
the  case,  it  appears  to  me  to  be  altogether  unnecessary,  and  that  it 
would  be  a  waste  of  time  to  enter  at  large  on  the  subject.  For, 
with  all  deference  to  other  opinions,  it  appears  to  me  to  be  demon- 
strated to  be  a  mere  impossibility,  that  the  exaction  of  such  dues  or 
customs,  under  such  titles,  and  with  such  possession,  can  now  he 
held  to  he  altogether  illegal,  I  do  not  think  it  necessary  to  enter- 
in  to  any  such  detail.  But  I  may  simply  refer  to  that  part  of 
Balfour^s  treatise  which  relates,  first,  to  the  burgh  laws,  and  then 
specially  to  the  customs  held  hy  similar  grants{a). 

And  I  may  further  observe  that,  in  so  far  as  any  question  is 
raised  concerning  the  meaning  of  the  terms  of  the  grants,  upon  any 
criticism  of  the  words,  "  Parvis  Cttstumis  ac  toloniis,  &c.,**  or  as 
they  are  translated  in  the  Acts  of  Parliament  1641  and  1661, 
^^  small  customSj  tolls,  and  others,^'* — I  apprehend  that  they  must 
be  explained  by  the  usage  averred, — which  is  quite  clear  and 
positive,  as  relating  to  custom  on  all  commodities,  &c.,  '^  brought 
into  the  burgh  of  Linlithgow,  and  that  whether  intended  for  con- 
sumption and  sale  within  the  burgh,  or  passing  throuoh  the 
SAME."  This  being  the  only  correct  state  of  the  case,  the  usage 
being  distinctly  applied  to  the  case  of  goods  carried  or  passing 
through  the  hurgh,  I  apprehend  that  the  defenders  cannot  be 
allowed  to  explain  away  the  terms,  or  to  deny  the  effect  of  any 
immemorial  possession,  such  as  that  averred,  founded  on  titles 
which  are  clearly  sufficient  to  cover  the  case  ;  and  that  to  allow 
them  to  do  so,  would  be  to  run  counter  to  the  most  established 
principles  of  the  law  of  Scotland. 

I  am  aware,  that  it  has  been  said  that  such  grants  have  no  legal 
effect  under  other  systems  of  law,  unless  they  express  in  the  hody 
of  them  that  they  have  been  granted  for  some  valuable  considera- 
tion. I  must  say  that  I  know  of  no  such  rule  in  the  law  of  Scotland. 
It  may  be,  that  if  such  a  grant  were  made  under  modem  law,  and 
arbitrarily,  tcithout  any  adequate  cause,  it  might  be  effectually 
objected  to,  if  the  objection  were  raised  in  due  time.  But  that  is 
not  the  question  here.  The  case  is  that  of  an  established  right 
of  exaction,  founded  on  express  grants,  sanctioned  by  Parlia- 
ment, and  in  full  observance  for  centuries.  In  such  a  case,  the  pre- 
sumption of  law,  and  of  common  sense,  is,  that  the  grants  were 
made  on  due  consideration  and  for  lawful  cause.    If  I  have  under- 

(a)  Balfoiir*8  Minor  Practicks,  p.  52,  and  pp.  81 — 88. 
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E.  &  G.  R.  Co.  stood  the  statements  made,  it  is  held,  even  in  the  law  of  England, 
M.  or  that  if  a  grant  of  tolls  or  customs  is  made  for  the  general  good  of 

—      '     the  realnty  it  cannot  be  questioned.    And  when  we  see  that  these 

A»ryA  c^toiM.  S^^^^  of  customs  to  the  burghs  of  Scotland  were  all  made  in  favour 
of  the  Crown  in  the  first  instance,  for  the  support  of  the  royal  dig- 
nity, and  that  they  were  then  transferred  to  the  bnighs,  distinctly 
for  the  support  of  those  burghs,  as  of  great  value  to  the  Crown,  the 
State,  and  the  people  ;  there  is  no  great  difficulty  in  seeing  ample 
considerations  which  might  justify  the  grant,  as  for  promoting  what 
was  then  considered  by  the  Crown  and  Parliament  as  important  for 
the  general  interests  of  the  kingdom.  But,  after  they  have  been  so 
held,  and  in  constant  enjoyment,  during  so  very  long  a  period  as 
occurs  here,  it  appears  to  me  to  be  a  very  desperate  endeavour, 
now  to  attempt  to  defeat,  or  refuse  effect  to,  the  rights  so  vested, 
on  the  mere  allegation  that  there  was  not  at  the  first  any  sufficient 
cause  for  constituting  them.  The  pursuers  have,  in  their  amend- 
ment to  the  condescendence,  very  precisely  averred  a  direct  con- 
sideration every  way  sufficient  for  the  precise  custom  here  exacted, 
namely,  the  support  of  the  streets  and  roads  of  the  burgh.  The 
question,  whether  the  peculiar  nature  of  the  railway  transit  makes 
a  difference  in  this  matter,  belongs  to  a  different  part  of  the  sub- 
ject. But,  in  the  meantime,  it  is  obvious  that,  besides  the  obligation 
to  support  the  streets  and  all  the  bye- ways  of  the  burgh,  which  may 
be  of  great  importance  to  the  public,  €md  even  to  the  Railway  Corn- 
pat^,  the  community  of  the  burgh  have  very  important  burdens  to 
sustain  in  other  matters,  absolutely  essential  to  the  very  existence 
of  the  burgh,  and  of  vast  importance  to  the  safety  and  the  genei-al 
welfare  of  the  State.  In  this  respect,  the  case  of  a  royal  bui^gfa  is 
very  different  from  that  of  any  private  individual,  or  number  of 
individuals,  who  might  obtain  such  a  grant ;  which,  notwithstand- 
ing, would,  when  sanctioned  by  immemorial  use  and  possession,  in 
all  probability  be  sustained.  A  royal  burgh  is  a  public  corporation, 
constituted  for  the  good  of  the  public  and  the  welfare  and  prosperity 
of  the  State,  Men  may  differ  as  to  the  utility  of  them  in  the 
present  state  of  this  country.  But,  unquestionably,  this  is  the 
theory  of  the  law,  on  which  they  were  originally  constituted,  and 
are  still  maintained,  as  part  of  the  constitution  of  the  realm.  And, 
as  they  must  of  necessity  have  some  revenue  to  enable  them  to 
discharge  the  duties  incumbent  on  them,  and  every  one  must  think 
that  they  could  not  legally  impose  &  Ulj.  of  their  own  authority^  it 
seems  a  strange  thing  to  say,  that  charters  from  the  Crown^  ratified 
by  Acts  of  Parliament,  and  foUowed  by  a  usage  of  centuries,  could 
give  no  legal  right  to  levy  the  small  customs,  provided  for  the  support 
of  the  Corporation  thus  constituted,  and  the  accomplishment  of  the 
purposes  ccntemplaied  in  the  erection  of  them. 
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The  elaborate  opinion  of  the  Lord  Justice- Clerk  in 
favour  of  the  Company  was  substantially  as  follows : — 

The  interlocutor  nnder  review  might  sanction  a  great  numher  of 
exorbitant  exactions,  if  there  be  any  foundation  for  the  allegations 
made  as  to  (4her  burghs.  Certain  views  and  aiguments,  drawn 
from  the  law  of  England,  have  been  pressed.  But  the  Scotch 
counsel  who  argued  before  us  were  not  able  to  make  me  understand 
the  law  of  England  as  to  toll  thorough,  and  toll  traverse.  So  £u:  as 
I  collected  any  distinct  apprehension  of  some  of  the  English 
doctrines,  it  was  clear  that  that  law  had  no  analogy  whatever  to 
anything  in  the  law  of  Scotland. 

There  is  often  in  the  very  nature  of  the  grant,  or  of  the 
character  and  object  of  the  exaction,  something  which  may  denote 
that  the  custom  was  given  for  a  particular  and  limited  purpose ; 
and  which,  therefore,  will  restrain  the  exaction  whenever  it  is  not 
in  conformity  with  that  purpose.  It  may  appear  that  the  custom 
is  exigible  only  when  a  certain  market  is  used,  or  when  certain 
streets  are  passed  through.  A  demand  from  persons  not  using  the 
market,  or  not  passing  through  the  streets,  would  be  beyond  the 
scope  of  the  custom.  Lord  Justice-Clerk  Macqueen,  in  an  opinion 
printed  in  the  recent  case  of  Wigton,  stated  the  law  of  Scotland  to 
be  "  That  the  Crown  has  no  power  to  impose  taxations,  either  in 
favour  of  the  Crown  itself,  or  in  favour  of  third  parties,  whether 
individuals  or  communities.''  Nothing  less  than  the  authority  of 
Paiiiament  will  do.  This  leading  principle  of  our  law  seems  quite 
sufficient,  without  resorting  to  any  doctrine  of  the  law  of  England. 
But  there  is  another  principle  which  has  been  lost  sight  of.  In  the 
Lauder  case,  Lord  Monboddo's  report  states,  that  "  all  the  lords 
were  of  opinion  that  prescription  could  take  no  place  ;  because 
prescription  was  between  man  and  man,  by  which  one  lost  and 
another  gained,  but  could  have  no  place  where  so  many  were  con- 
cerned ;  but  they  thought  that  immemorial  custom  would  take 
place  here,  so  far  as  to  explain  the  grant  to  the  town,  but  only  with 
this  proviso,  that  the  custom  was  not  contrary  to  law,  and  the  good 
policy  of  the  kingdom."  The  rule,  that  prescription  does  not  apply 
in  such  a  case,  and  that  the  value  of  usage  is  only  to  explain,  clears 
this  case  from  all  doubt.  It  leads  to  the  important  qualification, 
that  the  '^  custom  levied  be  not  contrary  to  law,  and  the  good  policy 
of  the  kingdom."  But  this  implies  that  the  usage  must  be  fairly 
within  the  scope  of  the  grant,  and  not  of  a  kind  beyond  it.  The 
subject  matter  of  grants  to  royal  burghs  was  generally  petty 
customs,  market  dues,  port  customs,  or  tolls  on  the  proper  traffic 
of  persons  residing  within  the  burgh,  or  of  persons  entering  it  for 
traffic  there  ;  designed  to  raise  a  fund  for  keeping  the  peace,  main- 
taining its  streets,  markets,  and  gaols,  &c.     The  produce  was  never 
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B.  A  G.  R.  Co.     very  great     Now,  as  usage  can  only  explain  this  grant,  as  it  can 
M.  OF  confer  no  right  by  prescription,  if  the  usage  be  beyond  the  scope  of 

—  the  grant,  it  is  then  an  illegal  usurpation,  and  whether  long  sub- 

ftirSk  oStow*.  °*i^^®<l  ^f  <"■  Jiot,  is  of  no  avail.  The  argument  of  the  Magistrates 
Lard'yiurV  *'*^°*®*>  ^^  where vor  there  is  a  grant  of  customs,  every  thing  that 
opmiofi.  has  been  levied  becomes  a  legal  exaction  after  forty  years.  That 
assumes  that  prescription  applies  to  the  case.  From  these  remarks 
it  will  be  seen,  that  I  could  not  have  concurred  in  the  interlocutor 
of  the  Lord  Ordinary,  which,  though  not  using  the  word  prescrip- 
tion, practically  makes  the  case  one  of  prescription,  and  puts  it  ex- 
actly in  the  form  which  an  ordinary  case  of  prescription  would 
assume.  The  charter  of  Robert  II.  is  as  short  as  any  to  be  found. 
There  are  no  general  comprehensive  words,  expressive  of  the  im- 
portance and  expense  of  the  place  (a  very  small  burgh  at  all  times), 
as  in  grants  to  Edinburgh ;  and  the  terms  are  the  anall  customs 
expressly.  These  small  customs  have  been  uniformly  distinguished 
from  the  great  customs — intended  to  create  a  revenue  for  the 
Crown.  The  duty  claimed  is  a  general  tax,  having  no  reference  to 
the  traffic  within  burgh,  and  having  no  connexion  with  the  small 
customs  of  burghs  which  are  given  by  the  grant.  And  as  Linlith- 
gow was  on  the  only  great  road  between  the  east  and  west  of 
Scotland,  it  would  have  been,  according  to  the  magistrates'  present 
contention,  a  tax  on  most  of  the  inland  trade  of  that  part  of  Scot- 
land. To  the  ratification  of  1G61, 1  attach  great  importance.  The 
Supreme  Court  had  pronounced  a  judgment  (a),  rejecting  the  claim 
of  this  very  burgh,  under  the  former  grants,  to  toll  on  goods  passing 
through  it.  The  small  tolls  alone  are  given  by  the  ratification. 
I  think  it  manifest  that  the  transit  duty  was  not,  and  could  not 
have  been  intended  to  be  sanctioned.  A  solemn  judgment  had 
rejected  the  claim  now  brought  forward,  and  restricting  it  to 
ordinary  small  customs.  Then  the  ratification  is  confined  to  those 
small  customs.  How  can  the  burgh  after  that  appeal  to  any  pos- 
session in  support  of  the  large  and  general  tax  now  demanded  ?  In 
my  opinion  the  judgment  in  the  Fleshers*  case  is  of  great  weight  and 
authority.  The  burgh  itself  raised  the  question,  and  the  result  was  an 
order  interdicting  the  levying  of  this  transit  custom  on  the  goods 
of  the  fleshers.  Yet,  by  the  interlocutor  under  appeal,  the  whole 
cattle  of  the  fleshers  will  be  subjected  to  tax.  The  principle  of  the 
Fleshers*  case  has  not  been  disturbed ;  nor  has  it  ever  been  decided 
that  the  lieges  have  not  a  right  to  pass  free  from  exaction  along  the 
King's  highways  and  street^.  But  the  question  is,  can  this  burgh, 
after  this  judgment,  claim  the  toll  in  question  7  In  the  Lauder  case 
it  was  held  that  prescription  could  not  apply ;  and  that  by  mere 
usage  a  bui^h  could  not  acquire  a  right.  The  other  cases  seem  to 
me  to  have  no  application.     In  the  Ayr  case,  the  duties  claimed 

(a)  In  the  Fleihen'  ea»e. 
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came  within  the  range  of  duties  claimed  at  a  free  port.  In  the 
Wigton  case,  there  was  an  express  giant.  In  Boyd  v.  Haig,  the 
question  tamed  on  a  claim  of  exemption.  There  was  no  controyersy 
as  to  the  legality  of  the  exaction.  The  burgh  now  by  their  new 
averments  have  been  at  great  pains  to  show  that  they  repaired  the 
streets  from  16.31.  But  all  burghs  royal  are  bound  to  keep  open 
streets  for  the  public.  But  there  is  another  ground  for  assoilzieing 
the  Company.  They  have  obtained  an  Act  of  Parliament,  after  all 
the  usual  notices,  for  making  and  constructing  this  most  peculiar  sort 
of  way,  exclusive  of  general  resort,  over  the  territory  of  the  burgh. 
They  have  purchased  all  the  ground  which  they  were  empowered  to 
take  from  the  private  parties  holding  burgage,  and  paid  for  it  The 
small  portion  they  acquired  from  the  Corporation  they  also  paid 
for.  Neither  was  this  small  portion  any  part  of  the  burgal  lands, 
but  had  been  acquired  by  the  burgh  tanquam  quislibet  (a).  This 
power  of  making  their  railway  through  the  burgh  the  defenders 
received  absolutely  from  Parliament,  without  condition  or  burden. 
Such  being  the  power  given,  and  such  the  right  conferred,  I  am 
of  opinion  that  the  claim  of  the  burgh  is  entirely  excluded. 

Lord  Cuninghame,  likewise,  in  favour  of  the  Com- 
pany, significantly  observed  that — 

The  charter  of  Robert  II.  was  not  a  grant  of  tolls  on  the  transit 
of  goods.  The  magistrates,  however,  constructed  a  table  whereby 
they  extended  their  dues  to  goods  in  transitu — thus  attempting, 
like  all  other  bodies  of  their  class,  to  enlarge  their  dues,  and  make 
them  as  comprehensive  as  possible.  It  is  this  mode  of  rearing  up 
a  title  (by  means  of  a  table  framed  by  the  Corporation  itself),  which 
raises  the  difficulty  in  the  present  discussion.  The  table  imposed 
"  on  each  load  passing  ordinarily  through  the  town,"  Sd,  scots,  i.  e., 
little  more  than  two  farthings  sterling,  a  rate  so  trifling  as  to  be 
more  likely  to  be  conceded  than  resisted  by  poor  carriers  and  others. 
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Lord  Murray  was  no  less  clear  to  the  same  eflfect; 

for,  said  his  Lordship, 

None  of  the  statutes,  or  institutional  writers,  which  have  been 
referred  to  recognise  any  right  in  the  Crown  to  levy  customs  on 
goods  passing  along  the  king's  highways ;  but  such  highways  are 
declared  to  be  free  from  all  obstruction  (Jb).    Grants  to  royal  burghs 


Ixtrd  Murray  9 
opinion. 


(a)  These  details  it  will  be  difficalt  to  collect  from  anything  appearing  in 
the  cause. 

(5)  Lord  Murray  cited  the  Regiam  Majcstatem,  B.  2,c.  74;  the  Act  1555, 
c.  54  ;  the  Act  1592,  c.  156  ;  Steir,  B.  2,  T.  7,  §  8 ;  Bankton,  B.  2,  T.  1 1, 
§  28 ;  and  Erskine,  B.  2,  T.  1,  §  17.     Balfour*s  Treat,  on  Customs,  p.  83. 
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E.  &  G.  R.  Ck>.    of  small  customs  and  tolls  were  usual,  and  the  levy  was  made  at  a 

H.'op  booth  erected  in  the  market-place.    Hence  Ross,  in  his  Lectures  (a), 

—  observes :  "  The  tolbooth  was  no  other  than  a  temporary  hut  of 

A^^Jiu.    ^><)^<^  ^^  planks  erected  in  fairs  and  markets,  in  which  the  customs 

jJ^     .      or  duties  were  collected,  and  where  such  as  did  not  pay  were  con- 

tfpjiiioii.         fined."    The  tolls  or  small  customs  levied  at  these  booths  were 

certainly  not  tolls  or  customs  on  the  passage  of  goods,  but  small 

payments  on  sales  made  in  market.    Attempts  were  sometimes 

made  to  levy  them  on  the  mere  passage  of  cattle  through  the  town  ; 

but  that  was  held  to  be  illegal,  unless  for  repairing  the  road,  in 

which  case  a  corresponding  advantage  would  arise  to  the  public. 

A  common  principle  seems  to  have  ruled  the  English  and  Scottish 

decisions. 

The  last  opinion  is  that  of  Lord  Robertson,  who 
remarked  that,  by  the  charters, 

Lord  Roberiam'a  There  was  no  express  grant  of  duties  on  goods  carried  through 
opinion.  ^^  town.  No  Usage,  beyond  the  terms  of  the  Table,  was  alleged. 
Neither  was  it  asserted  that  duties  were  paid  on  goods  carried  in 
stage-coaches;  though  these  must  have  been  in  use  much  more 
than  forty  yeara.  It  was  admitted  that  there  had  been  no  usage  of 
exacting  duties  on  goods  carried  through  by  railway,  such  mode  of 
conveyance  being  unknown  until  the  line  was  established.  The 
streets  of  Linlithgow  were  of  as  little  use  to  the  Company  as  if  the 
railway  passed  underground. 

Such  are  the  recorded  sentiments  (by  necessity  re- 
duced and  compressed)  of  the  Scotch  Judges,  on  this 
the  first  branch  of  the  cause. 

B«AKCH  II.         We  now  proceed  to  the  second  branchy  which  relates 

Bridge  Cfustonu.  ^  ' 

to  what  are  called  the  Bridge  Customs  op  Linlithgow. 
*  The  argument  with  reference  to  these  ''bridge  cus- 
toms "  involved  considerations  very  different  from  those 
which  belonged  to  the  first  branch  of  the  cause. 
And  this  need  not  be  wondered  at;  for  the  subject- 
matter  in  dispute  was  different ;  the  allegations  were 
different;  and  the  documents  and  evidence  were  dif- 
ferent. In  short,  the  two  branches  of  the  cause^ 
though  blended  in  the  same  suit^  had  very  little  in 

(o)  Vol.  i.  p.  819. 
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common,  except,  indeed,  that  the  litigating  parties  E.&a.B.co. 
were  the  same,  and  that  their  interests  were  pro-  lin^toSow. 
tected  throughout  by  the  same  learned  counsel  and      bka^ii. 

,.    .  n^  1    .  1.1  Bridge  CuaUmu, 

solicitors.  The  claim  to  "bridge  customs"  was  put 
thus: 

By  an  instrument  of  gift  of  Charles  II.,  under  the 
Privy  Seal,  dated  at  Whitehall,  the  23rd  March,  1677, 
his  Majesty  granted  to  his  right  trusty  and  well- 
beloved  cousin,  George,  Earl  of  Linlithgow,  a  tack  of 
the  customs,  casualties,  imposts,  profits,  and  emolu- 
ments due  and  payable  at  the  bridge  of  Linlithgow,  for 
the  space  of  nineteen  years. 

By  another  instrument  of  gift,  dated  30th  Nov., 
1681,  the  Earl  assigned  the  tack  to  the  magistrates, 
''in  consideration  of  the  love,  kindness,  and  respect 
which  he  bore  to  the  good  town  of  Linlithgow. 

By  an  Act  of  the  Scottish  Parliament,  passed  on  the 
16th  June,  1685,  the  right  thus  assigned  to  the  magis- 
trates was  made  perpetual,  with  the  following  declara- 
tion :  "  That  the  Parliament  prorogates  and  continues 
in  all  time  coming  the  imposition  formerly  granted,  as 
it  is  now  paid,  by  all  passengers  and  travellers  with 
pack-loads,  cart-loads,  cattle,  horse,  and  others,  con- 
form to  use  and  wont,  passing  the  River  of  Avon, 
betwixt  the  west  bridge  and  mouth  of  Avon ;  and  that, 
for  the  sustentation  and  reparation  of  the  said  bridge, 
from  time  to  time,  at  the  sight  and  by  the  advice  of 
the  Magistrates  and  council  of  the  said  bui^h  for  the 
time  being,  with  power  to  them  to  appoint  collectors 
for  uplifting  and  receiving  of  the  said  imposition;  and 
in  case  there  be  any  surplus  over  and  above  what  is 
necessary  for  repairing  and  upholding  of  the  said 
bridge,  to  apply  the  same  to  any  public  use  for  the 
good  and  utility  of  the  town;  the  said  Magistrates 
always  holding  and  repairing  the  said  bridge,  as  it  is  at 
present  for  the  use  of  the  lieges. 
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E.AG.R.CO.  The  Magistrates,  by  their  pleadings^  stated  that,  on 
lixutoSow.  tl^e  4th  of  November,  1699,  they  had  established  a 
bra^  II.  Table  of  Customs,  setting  forth  the  bridge  custom, 
*^  *  ''which,  it  was  declared,  was  not  only  to  be  paid  at 
Linlithgow  Bridge,  but  also  betwixt  the  West  Bridge 
and  the  mouth  of  the  Avon,  conform  to  the  Act  of 
Parliament  in  favour  of  the  town/'  And  they  further 
alleged  that,  by  virtue  of  the  Act,  and  in  conformity 
with  the  Table,  as  well  as  an  immemorial  usage  fol- 
lowing thereon,  they  had  been  accustomed  regularly  to 
exact  and  levy  the  rates  of  custom  therein  set  forth 
for  forty  years,  or  from  time  immemorial. 

The  Magistrates  then  alleged  that  the  Company 
obtained  their  Act  authorising  them  to  make  a  line  of 
railway  across  the  River  Avon,  by  means  of  a  viaduct, 
at  a  place  where  no  ford  or  other  passage  was  pre- 
viously known  or  possible;  but  that  in  the  Act  there  was 
a  special  clause  providing  "  that  it  should  not  extend 
to  take  away,  abridge,  or  diminish  any  rights,  privi- 
leges, or  powers  of  the  Magistrates  to  demand  or  levy 
custom  upon  any  cattle,  carriages,  goods,  or  other 
things  whatsoever  passing  over  the  river  by  any  viaduct 
or  bridge  that  might  be  built  by  the  Company/' 

The  principal  conclusion  of  the  summons  was  for  a 
declaration  that  the  Magistrates  were  entitled  to 
demand  the  duties  described  as  bridge  customs  on  ''  all 
goods  carried  across  the  Avon  by  the  Company's  via- 
duct, or  by  any  bridge  or  crossing  between  the  West 
Bridge  over  the  Avon  and  its  mouth."  And  there  was 
also  a  conclusion  for  an  account  and  for  payment. 

The  defence  of  the  Company  was  rested  mainly  on 
the  following  words  of  the  saving  clause  in  the  railway 
Act : — "That  if  anything  shall  be  done  under  the  Act 
whereby  such  bridge  customs  shall  be  diminished,  then 
the  said  Magistrates  shall  receive  indemnification  from 
the  said  Company ; "  a  proviso  which,  while  it  affirmed 
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the  right  of  the  Magistrates  to  maintain  inviolate  the 
profits  of  the  bridge^  negatived  their  attempt  to  demand 
more  than  simple  compensation  for  any  loss  they  might 
sustain. 

The  Lord  Ordinary,  by  his  interlocutor,  found  that 
the  Magistrates  were  entitled  to  exact  custom  from  the 
Company  at  any  point  of  passage  over  the  Avon 
(within  the  limits  mentioned  in  the  Act  of  Parliament 
of  16th  June,  1685),  except  where  exemption  was 
established  by  contrary  usage.  And  this  interlocutor 
was  adhered  to  by  the  Lords  of  the  Inner  House. 


E.  &  G.  R.  Co. 

V. 

M.OF 

LlKLITHOOW. 

Bbanch  II. 
Bridge  Ciutonu. 


Upon  the  appeal,  it  was  argued  (a)  for  the  Company 
that  the  Magistrates  must  be  content  with  the  indem- 
nity secured  to  them  by  the  saving  clause  in  the  Act. 
It  was  further  insisted  that  their  claim  was  unsustained 
by  any  consideration. 


1847. 
2Sth,  29th,  aOth 

March, 
and  mh  ApHl. 


For  the  Magistrates,  it  was  contended  that  the 
saving  clause  had  a  two-fold  operation :  it  gave  a  power 
to  levy,  and  it  provided  a  means  of  compensation  {b). 


(a)  This  argnment  is  taken  from  the  notes  of  Mr.  Bell. 
(b)  The  clause  was  as  follows :  "  Provided  always,  and  be  it 
farther  enacted.  That  nothing  in  this  Act  contained  shall  extend,  or 
be  construed  to  extend  to  take  away,  abridge,  or  diminish,  any 
rights,  privileges,  jurisdictions,  or  powers,  which  at  present  belong 
to  and  are  enjoyed,  or  which  are  claimed  (in  virtue  of  Acts  of 
Parliament,  royal  charters,  immemorial  usage,  or  otherwise),  by  the 
Magistrates  and  Town  Council  of  the  royal  burgh  of  Linlithgow,  or 
by  the  said  Magistrates,  or  by  any  of  them,  to  demand,  take,  receive, 
or  levy  customs  upon  any  cattle,  carriages,  goods,  or  any  other 
thing  whatsoever,  passing,  led,  driven,  or  carried  over  the  Water  of 
Avon,  at  Torphichen  Mill,  or  at  any  other  part  of  the  said  Water  of 
Avon,  by  any  ford  or  bridge,  or  by  any  viaduct  or  other  bridge  that 
may  be  built  or  erected  across  the  said  Water  of  Avon  by  the  said 
Company ;  and  if  any  act,  matter,  or  thing  shall  be  done  in  virtue 
of  this  Act,  whereby  such  customs  shall  be  diminished,  or  such  act, 
matter,  or  thing,  when  done,  shall  have  the  effect  to  diminish  the 
«ame,  then  the  said  Magistrates  and  Town  Council  shall  and  may 
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E.  &  G.  R.  Co. 
M.op 

LlKLITIIOOW. 

Branch  II. 
BrUffe  CHStomt. 


[Lord  Chancellor  Cottenham  :  To  what  extent  are 
these  grants  to  be  deemed  good  ?  Are  they  good  to 
any  extent  whatever,  without  limit  ?]  They  are  good 
to  any  extent,  and  without  any  consideration,  when 
sanctioned  by  Parliament. 


1849.  On  the  cause  being  remitted  to  Scotland,  the  plead- 

ings, so  far  as  regarded  this  branch  of  the  case,  do  not 
appear  to  have  been  amended  by  the  Magistrates ;  but 
an  amendment  was  introduced  by  the  Company, 
alleging  that  the  "  grants  founded  on  did  not  import 
an  unlimited  right  to  levy  bridge  customs  within  the 
range  mentioned,  but  only  where  there  had  been  a  use 
and  wont  to  levy ;  and,  secondly,  that  inasmuch  as  the 
object  contemplated  was  the  reparation  and  main- 
tenance of  the  bridge,  those  only  who  had  occasion  to 
use  the  bridge  (which  the  Company  had  not)  were 
liable  to  the  custom. 

Eight  of  the  Scotch  Judges  (namely,  the  Lord 
President,  Lord  Medwyn,  Lord  Moncreiff,  Lord  Jeffrey, 
Lord  FuUerton,  Lord  Cockbum,  Lord  fFood,  and  Lord 
Ivory)  gave  opinions  in  favour  of  the  Magistrates ;  and 
five  (namely,  the  Lord  Justice-Clerk,  Lord  Mackenzie, 
Lord  Cuninffhame,  Lord  Murray,  and  Lord  Robertson) 
in  favour  of  the  Company.  As  those  opinions  turned 
chiefly  on  the  import  of  the  saving  clause,  it  is  deemed 
unnecessary,  and  would,  perhaps,  be  improper,  to  set 

receive  such  indemnification  from  the  said  Company  as  shall  and 
may  be  agreed  upon  between  them,  and,  in  case  they  cannot  agree, 
as  shall  be  settled  by  a  jury,  in  the  manner  in  which  satisfaction  is 
directed  to  be  made  by  this  Act,  for  lands  taken  or  used  under  the 
powers  thereof :  Provided  always  that  the  validity  and  discussion 
in  the  competent  courts  of  law,  of  such  rights,  privileges,  jurisdic- 
tions, and  powers  so  enjoyed  or  claimed,  with  all  defences  which 
any  of  the  inhabitants  of  the  counties  of  Linlithgow  and  Lanark,  or 
any  other  person  or  persons,  can  or  may  plead  against  the  same 
shall  be,  and  the  same  are  hereby  reserved  to  all  parties  interested 
any  thing  herein  contained  to  the  contrary  notwithstanding." 
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them  out  in  a  report  already  somewhat  extended  by  ^-  *  ^;^-  ^®* 

more  useful  and  interesting  matter ;  more  especially  as  ltn^h^w. 

the  cause,  in  both  its  branches^  must  necessarily  become  bbaT^  it. 

Bridge  Outtomt 

the  subject  of  a  supplemental  report^  when  the  final 
judgment  of  the  House  has  been  pronounced. 

In  the  meantime  a  word  may  be  said  as  to  the  prac-  Position  of  the 

"                                              *  record  c""«^ 


tical  eflFect  of  the  remit,  and  of  what  has  occurred  in  J^^°"*^ 
pursuance  of  it. 

It  appears,  by  the  printed  proceedings,  that  the 
original  closed  Record^  which  formed  the  basis  of  the 
interlocutors  appealed  from,  has  been  "opened  up/* 
Therefore,  as  a  closed  Record,  it  exists  no  longer;  and 
it  may  perhaps  be  contended  that  the  interlocutors 
appealed  firom  have  now  no  Record  to  which  they,  or 
the  judgment  to  be  made  by  the  House  reviewing  them, 
can  be  applied. 

The  next  step  (after  ''  opening  up  "  the  Record)  has 
been  to  amend  the  pleadings,  so  as  to  embrace 
fresh  allegations.  On  the  22nd  February,  1849,  a 
new  Record  (apparently  the  only  Record  now  existing 
in  the  cause)  was  "closed; "  and  upon  this  new  Record, 
a  "Hearing  in  Presence**  took  place  in  the  Court 
below,  which,  however,  though  eliciting  "opinions,*' 
was  followed  by  no  adjudication. 

W.  O.  &  W.  Hunt. — Deans,  Dunlop,  &  Hope. 
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18S1. 
6th  May, 

Upon  a  suit  in 
Doctors*  Com- 
mons, by  the  hns- 
Imnd  against  the 
wife,  for  restitu- 
tion of  coi^jagal 
rights,  she  puts 
in  a  responsive 
allegation  charg- 
ing him  with 
adultery,  and 
praying  sentence 
of  divorce 
A  mentd  et  ikoro. 
Such  sentence 
accordingly  pro- 
nounced by  the 
Court  of  Arches. 
Bhe  then  insti- 
tutes proceedings 
in  the  Court  of 
Session  in  Soot- 
land  for  divorce 
A  vinculo.    Plea 
in  bar,  that  sho 
has  already  ob- 
tained redress. 
This  plea  re- 
pelled by  the 
Court  below,  and 
leave  to  appeal 
not  given. 
Appeal  taken 
nevertheless. 
Objected  to  as 
incompetent,  un- 
der the  6  Geo.  IV. 
ciao,  R.6.  Right 
of  appeal  allowed. 

A  defence  which 
extinguishes  a 
demand,  or  puts 
an  end  to  the 
cause  of  action, 
though  it  may  be 
preliminary,  is 
not  dilatory,  but 
peremptory. 

When  it  is 
ordered  that 
counsel  be  heard 
on  a  question  as 
to  the  regularity 
of  an  appeal,  the 

Krty  objecting 
s  the  right  to 
begin. 


JOHN  EDWARD  GEILS,  E«q., 
Husband  of  Frances  Gbils^ 

FRANCES  GEILS, 
His  Wife, 


Appellant. 


Respondent. 


In  October  1845,  Mr.  Geils  commenced  proceedings 
against  his  wife  in  Doctors^  Commons  for  restitution 
of  conjugal  rights.  Mrs.  Geils,  not  content  with  simply 
defending  herself,  carried  in  a  responsive  allegation 
charging  Mr.  Geils  with  certain  acts  of  adultery,  and 
praying  divorce  a  mensd  et  thoro.  The  husband's  suit 
failed.  The  wife's  proved  successful.  In  April  1848, 
the  sentence  sought  by  her  was  awarded  by  the  Arches 
Court  of  Canterbury. 

On  the  17th  May,  1849,  Mrs.  Geils  brought  an 
action  in  the  Court  of  Session  in  Scotland  against  her 
husband  for  divorce  d  vinculo  matrimonii,  founded  on 
the  same  acts  of  adultery  which  had  formed  the  basis 
of  the  sentence  previously  had  in  the  Covut  of  Arches. 

Mr.  Geils  resisted  this  proceeding  in  Scotland  on 
divers  grounds,  inter  alia,  on  the  ground  (which  he 
advanced  as  a  plea  in  bar)  that  his  wife  had  already 
sought  and  had  obtained  redress  from  a  Court  of  com- 
petent jurisdiction  (a). 

The  Lord  Ordinary  (Lord  Wood)  repelled  Mr.  Geils' 
defence  j  and  to  this  decision  the  First  Division  of  the 
Court  of  Session  by  a  majority  adhered.  Mr.  Geils 
then  tendered  an  appeal  to  the  House  of  Lords. 

(a)  The  plea  was  as  follows :  "  That  the  Pursuer  (Mrs.  Geils) 
having  instituted  a  suit  against  the  Defender  (Mr.  Geils)  in  the 
Arches  CJourt  of  England,  founded  on  the  acts  of  adultery,  which 
are  libelled  on  in  the  present  action,  and  having  in  that  process 
obtained,  in  April  1848,  a  regular  sentence  of  separation  a  mensd 
et  tltQro,  is  barred  from  maintaining  the  present  action  in  this  Court.'* 
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Mrs.  Oeils,  instead  of   answering  the  appeal,  pre-      Ae^^!^a^ 
sented  a  petition  to  have  it  dismissed  as  irregular  and        GJiut, 
incompetent,  under  the  6  Geo.  IV.  c.  120.     Mrs.  Gteils'       ^  ^^*' 
petition  was  referred  to  the  Appeal  Committee,  who 
reported  that  the  matter  was  fit  to  be  argued  at  the 
Bar  of  the  House  by  one  counsel  of  a  side.     Printed 
cases  were   accordingly  lodged,    and   the   cause  was 
put   in   the  paper  for   hearing   on  the    question   of 
competency. 

Mr.  Anderson,  as  counsel  for  Mr.  Geils,  was  proceed- 
ing to  address  the  House  when  he  was  interrupted  by 

The  Lord  Advocate  Moncrtiff,  who,  on  behalf  of 
Mrs.  Geils,  claimed  the  right  to  open  the  case. 

Lord  Chancellor  Truro:    The    party  who    objects  when u is 

ordered  that 

should  besnn.      We  are  not  now  sittine^  to  hear  the  counaei  be  heard 

°  *^  on  a  question  an 

appeal  on  the  merits,  but  the  preliminary  objection  Jf^^^^j^S 
to  its  competency  (a).  gS'tUfe? 


begin. 


The  Lord  Advocate,  in  support  of  the  objection, 
contended  that  the  appeal  was  irregular  and  incompe- 
tent under  the  5th  section  of  the  6  Geo.  IV.  c.  120, 
which  enacted  that  '*  where  the  Lord  Ordinary  repelled 
a  dilatory  defence,  an  appeal  to  the  House  of  Lords 
against  such  interlocutory  decision  could  only  be  by 
leave  of  the  Court  below."  The  plea  here  advanced 
was  a  dilatory  defence  (6),  and  leave  to  appeal  against  its 
rejection  had  been  refused  by  the  Court  below. 

Mr.  Anderson,  for  Mr.  Geils :  The  defence,  though 

(a)  See  Gray  v.  Forbes,  6  Cla.  &  Fin.  363,  where  Lord  Chancellor 
Cottenham  said  '^  The  objectors  to  the  right  of  appeal  must  be  first 
heard."  S.  C.  McL.  &  Rob.  543.  See  also  Baid  v.  Kerr,  Shaw 
&  McL.  47. 

(b)  The  Lord  Advocate,  to  show  that  the  defence  was  dilatory, 
cited  Stair,  B.  4,  T.  39,  §  13 ;  Milne  v.  Gauld,  3  Session  Rep.  346  ; 
Smith  V.  Stoddart,  12  Session  Rep.  1185  ;  and  Laidlaw  v.  Dunlop, 
9  Shaw  At  D.  579. 
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ifJ^E^fid,  pt'eliminary,  is  not  dilatory,  but  peremptory  (a) ;  for  if 
Owls,  allowcd,  DO  suit  Can  afterwards  be  sustained  in  respect 
of  the  same  cause  of  action.  The  right  is  determined. 
In  Warrender  v.  Warrender  (i),  Sir  George  Warrender 
prayed  that  Lady  Warrender^s  appeal  might  be  dis- 
missed as  incompetent  on  the  ground  that  the  defence 
repelled  in  the  Court  below  was  merely  dilatory,  and 
that  permission  to  appeal  had  not  been  granted;  but 
the  Appeal  Committee  of  this  House,  Lord  Brougham 
being  present,  held  otherwise,  and  upon  their  report  the 
appeal  was  received.  In  Clyne  v.  Clyne  (c),  a  similar 
objection  was  discussed  at  the  bar  of  the  House,  and 
was  overruled ; — Lord  Chancellor  Cottenham  observing 
that  the  interlocutor  appealed  from  was  a  judgment 
"  upon  part  of  the  case,  which  in  all  probability  would 
leave  little  or  nothing  to  be  thereafter  adjudicated  upon.*' 
The  plea  therefore  goes  to  merits.  Perimit  causam. 
The  Lord  Advocate  replied. 


Lord  Chancellor  Trueo  : 
Lord  ohanua<n>i  My  Lords,  the  question  in  this  case  arises  upon 
the  6th  of  Geo.  IV.  c.  120.  Your  Lordships  have 
heard  during  the  argument,  that  by  the  5th  section  of 
that  statute  it  is  enacted,  '*  that  it  shall  be  the  duty  of 
the  Lord  Ordinary,  at  the  first  calling  of  the  cause 
before  him,  to  hear  the  parties  on  the  dilatory  defences, 
with  power  to  reserve  consideration  on  such  dilatory 
defences  as  require  probation,  until  the  peremptory 
defences  shall  be  pleaded  and  the  record  adjusted  in 

(o)  Reg.  Maj.  c.  2,  Form  of  Process  annexed ;  Balfonr's  Prac- 
ticks,  343 ;  Stair,  B.  4,  T.  39,  §  13,  and  Appendix,  66 ;  More's 
Edition,  792 ;  Forbes,  Part  4,  B.  1,  c.  2,  T.  1 ;  Bankton,  B.  4,  T.  26, 
§§  2,  4,  6 ;  Erskine,  B.  4,  T.  1,  §  66  ;  BelFs  Duty,  273 ;  Russeirs 
Form  of  Process,  63;  1  Darling's  Practice,  197  ;  1  Shand's  Practice, 
317. 

(h)  2  Shaw  &  McL.  154  ;  and  see  infrh,  p.  43. 

(c)  McL.  &  Rob.  72. 
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the  maimer  hereinafter  directed^    and  concludes  by      th^u^^lmd, 
enacting,  that,  where  the  action  is  not  dismissed,  it        o^iv^ 
shall  not  be  competent  to  appeal  to  the  House  of  Lords,         —  ' 

'^  ^'^  Lord  Chaneellor'a 

unless  express  leave  be  given  by  the  Court  below ;  and  optnim, 
the  present  appeal  is  contended  to  be  incompetent, 
upon  the  ground  that  the  interlocutor  appealed  against, 
repelled  a  plea  which  set  up  a  dilatory  defence,  and 
which  interlocutor,  therefore,  could  only  be  the  subject 
of  appeal  by  leave  of  the  Court;  and  that  leave  had 
been  asked  of  the  Court  to  prosecute  such  appeal,  and 
refused. 

The  question  which  the  case  presents  for  your  Lord- 
ships' consideration,  is,  whether  the  plea  repelled  by 
such  interlocutor  ought  to  be  deemed  to  set  up  a 
dilatory  defence  or  a  peremptory  defence?  The  dis- 
tinction between  dilatory  pleas  and  other  pleas  is  well 
understood,  as  well  in  England  as  in  Scotland,  and 
there  are  dififerent  rules  applicable  to  the  two  distinct 
classes  of  pleas, — ^the  proceedings  generally  being  more 
strict  and  prompt  in  relation  to  dilatory  pleas  than  to 
pleas  in  bar,  or  which  answer  the  merits  of  the  Pursuer's 
case. 

Several  authorities  have  been  referred  to  at  the  bar, 
but  there  does  not  appear  to  be  any  difference  in  the 
result  of  them.  Certain  passages  have  been  quoted 
which  admitted  of  two  senses,  but  where  the  words 
have  been  used  in  the  same  sense  in  the  different  autho- 
rities the  same  conclusions  have  been  adopted. 

There  is  really  no  difficulty  in  determining  what 
ought  to  be  deemed  a  dilatory  defence,  and  what  should 
be  held  to  constitute  a  peremptory  defence. 

Where  the  defence  presents  no  answer  to  the  Pur- 
suer's case,  but  consists  merely  in  objecting  to  some 
irregularity,  or  some  circumstance  which  may  well  con- 
sist with  the  Pursuer's  being  entitled  to  all  the  relief  or 
advantage  which  he  seeks  to  obtain  by  his  suit,  in  some 
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iA«^iI«w,     other  form  or  at  some  other  time,  such  a  defence  I  con- 
GEiui,        ceive  to  be  dilatory;  but,  where  a  defence  is  pleaded 

the  Wife 

—  '       which  professes  to  show  that  the  plaintiff  has  no  case 

Lord  Chaneelhr's  .  ^ 

opinum.  which  cntitlcs'  him,  at  any  time  or  in  any  form,  or  in 
any  Court,  to  the  object  of  his  suit,  such  a  defence  I 
consider  to  be  clearly  peremptory.  It  remains,  there- 
fore, for  your  Lordships  to  consider  the  matter  and 
effect  of  the  plea  which  is  repelled  by  the  interlocutor 
appealed  against.  Does  that  plea  purport  to  show  that 
the  Pursuer  has  no  cause  of  suit  or  complaint  which 
entitles  her  in  any  form  to  any  redress  ? 

The  object  of  the  present  suit,  brought  by  Mrs.  Geils 
against  her  husband,  is  to  obtain  a  divorce  h  vinculo 
matrimonii,  upon  the  ground  of  adultery ;  and  the  plea 
alleges,  that,  in  a  former  suit,  commenced  by  the 
Appellant,  in  the  Court  of  Arches  in  England,  against 
the  Respondent,  to  enforce  a  restitution  of  conjugal 
rights,  the  Bespondent  carried  in  a  responsive  allegation, 
praying  a  divorce  d  mensd  et  thoro,  upon  the  ground  of 
adultery,  and  that  a  decree  of  divorce  was  accordingly 
pronounced ;  and  this  plea  is  pleaded  as  a  peremptory 
defence,  or  as  a  conclusive  bar  to  the  Respondent's  claim 
to  a  divorce  d  vinctdo  matrimonii. 

It  is  contended,  on  the  part  of  the  Bespondent,  that 
the  plea  presents  no  competent  defence,  upon  the  ground 
that  the  Respondent  was  not  the  mover  of  the  suit  in 
England,  but  merely  defended  herself  against  the  claim 
of  her  husband  for  a  restitution  of  conjugal  rights.  To 
this  it  is  answered,  on  the  part  of  the  Appellant,  that 
the  Respondent  might  have  well  defended  herself  against 
the  suit  in  the  Arches  Court,  upon  the  ground  of  adul- 
tery; but  that,  instead  of  so  doing,  the  Respondent 
thought  fit  to  become  an  actor  in  the  suit,  by  carrying 
in  a  responsive  allegation,  and  not  praying  to  be  dis- 
missed the  suit  upon  the  ground  alleged,  but  praying  a 
judgment  in  her  favour  for  a  divorce  a  mensd  et  thoro. 
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And  that,  by  so  doing,  the  Respondent  placed  herself  in      tfJH^alad, 
the  same  situation  precisely  as  if  she  had  been  the        gkm, 
original  promoter  of  the  suit,  in  order  to  obtain  that         — -  ^' 

°  *^  '  Lord  Ohaneelkn^t 

relief  and  judgment  which  was  ultimately  granted  to  opmum. 
her ;  and  it  is  argued,  that,  having  obtained  such  judg- 
ment in  that  former  suit,  by  her  own  election,  she  has 
obtained  all  the  relief  to  which  she  is  entitled  in  respect 
of  the  misconduct  of  the  Appellant  which  stands  ad- 
mitted upon  the  record  in  this  case. 

The  question  upon  the  present  occasion  for  your 
Lordships'  decision,  is,  not  whether  the  matter  of  the 
plea  repelled  is  a  valid  and  effectual  answer  to  the  Pur- 
suer's claim  of  divorce,  but  whether  the  matter  of  the 
plea  is  presented  by  way  of  peremptory  defence,  and  as 
an  entire  answer  to  the  whole  case  of  the  Pursuer.  It 
may  turn  out  in  the  result  that  the  plea  does  not  pre- 
sent a  conclusive  legal  answer  to  the  Pursuer's  case ; 
but  I  repeat,  it  appears  to  me  to  be  offered  with  that 
view,  and  that,  therefore,  it  ought  not  to  be  deemed  to 
plead  a  dilatory  defence. 

The  learned  counsel  who  has  appeared  at  the  bar  on 
behalf  of  the  Bespondent,  with  a  candour  for  which  I 
think  the  House  is  indebted  to  him,  declined  to  argue 
that  the  plea  set  forth  a  dilatory  defence,  but  sought  to 
relieve  himself  and  the  House  from  that  question  by 
endeavouring  to  support  the  prayer  of  his  client's  peti- 
tion by  resorting  to  another  totally  distinct  ground,  viz., 
that  the  plea  had  been  treated  by  the  Court  of  Session 
as  a  dilatory  plea,  and  that  the  Appellant  had  conducted 
himself  in  the  course  of  the  proceedings  by  allowing  the 
plea  to  be  treated  in  the  manner  stated,  so  as  to  render 
himself  incompetent  to  contend  at  the  bar  that  the  plea 
was  not  dilatory.  But,  my  Lords,  the  petition,  praying 
that  the  appeal  might  be  dismissed,  sets  forth,  as  the 
ground  for  the  prayer,  that  the  plea  was  properly 
deemed  a  dilatory  plea,  and  that,  therefore,  an  appeal 


IA«  Wife. 
Ijcrd  ChanuUor'a 
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uuE^iblmd,  ^^  ^^*  competent  against  the  interlocutor  which  re- 
ge'ils,  pelled  it ;  and  that  is  the  question  which  was  intended 
to  be  argued  at  your  Lordships'  bar.  The  learned 
counsel  has  argued  very  ably  the  question  to  which  he 
directed  his  attention^  but  he  has  not  maintained  the 
ground  set  forth  in  the  petition  which  he  has  appeared 
to  support^  and  it  is  for  your  Lordships  to  decide  if  it 
was  competent  to  support  the  petition  by  matter  alto- 
gether foreign  to  its  contents.  It  seems  to  me^  that 
the  only  question  for  your  Lordships'  judgment  is, 
whether,  under  the  5th  section  of  the  statute  referred 
to,  the  plea  ought  to  be  deemed  as  setting  up  a  dilatory 
defence;  and,  therefore,  that  the  interlocutor  which 
repelled  it  cannot  be  the  subject  of  appeal  without 
leave  of  the  Court  below.  I  humbly  submit  to  your 
Lordships,  that  the  defence  set  forth  in  the  plea  is  not, 
within  the  meaning  of  that  statute,  a  dilatory  defence ; 
and  that  it  was  competent  to  the  Appellant  to  present 
his  appeal  against  such  interlocutor  to  this  House. 
Upon  the  hearing  of  that  appeal,  of  necessity  much 
of  what  has  been  urged  before  your  Lordships 
to-day  will  have  to  be  considered.  On  the  present 
occasion,  I  shall  advise  yoiir  Lordships  that  the  petition 
praying  that  the  appeal  may  be  dismissed,  as  incom- 
petent, ought  to  be  dismissed;  and  I  move,  your 
Lordships,  that  that  petition  be  dismissed. 

Mr.  Anderson :  I  hope  your  Lordships  will  give  us 
the  costs  of  this  hearing. 

Lord  Chakcellob  :  They  must  be  reserved. 

Respondent's  petition  dismissed,  and  the  costs  re- 
served until  the  hearing  of  the  appeal. 

Smedley. — Grahams,  Weems,  &  Grahahe. 
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ExTKACTB  from  the  Journals  of  the  House  of  liords  (a),  relating  to 
the  Appeal,  Hon.  Dame  Anne  Warrender  and  Sir  G.  Warrender.  Wab&ekdxb 

1th  Jufy,  1834.  WamSwd.1, 

Upon  reading  the  petition  of  the  Right  Hononrable  Sir  Geoige  c:ue  in  which 
Warrender,  Baronet,  setting  forth, "  that  in  the  month  of  September  vm  x«oeived  a 
last,  the  Petitioner  brought  an  action  of  divorce  in  the  Court  of  JJnted'bySe*™^ 
Session  in  Scotland,  on  the  ground  of  adultery,  against  the  Honourable  S^f^£|^ 
Anne  Lady  Warrender,  who  was  then,  and  still  is,  residing  in  France :   me^t  of  the  Court 
that  to  this  action  Lady  Warrender  gave  in  certain  defences  of  a  ttuit  such  aopeai 
dilatory  or  preliminary  nature,  and  also  certain  defences  on  the  J^^^lnM- 
merits  of  the  action,  and  the  Lord  Ordinary  ordered  cases  to  be  pre-  StSocatorwM 
pared  by  the  parties  on  the  said  dilatory  or  preliminary  defences,  to  one  repelling  a 
be  lodged  within  a  time  limited  ; "  and  the  same  having  been  lodged,  Suatory  defenoe 
his  Lordship  made  avizandum  therewith  to  the  Judges  of  the  First  uJnl^tol^lmaL^ 
Division  of  the  Court :  that  on  the  28th  of  June  last,  the  Judges  of  JjJSS^i^^ 
the  said  division  pronounced  an  interlocutor  in  the  following  terms :   mtttee  that  the 
''  The  Lords  having  advised  the  cases  for  the  parties  they  repel  the  S  reoeiyed,  and 
preliminary  defences,  and  remit  to  the  Lord  Ordinary  to  proceed  in  t^^BooM^ 
the  cause."    That  by  an  Act  passed  in  the  sixth  year  of  the  reign  •ocordingiy. 
of  his  late  Majesty,  King  George  the  Fourth,  chapter  120,  intituled 
'^  An  Act  for  the  better  regulating  of  the  forms  of  process  in  the 
Courts  of  law  in  Scotland,"  it  is  ifOer  alia  enacted  (section  5)  that  in 
a  case  such  as  the  present  '4t  shall  not  be  competent  to  appeal  to 
the  House  of  Lords  against  the  interlocutory  judgment,  where  the 
action  is  not  dismissed,  unless  express  leave  shall  be  given  by  the 
Court,  reserving  the  effect  of  the  defence,  if  an  appeal  should  after- 
wards be  taken  in  the  cause  when  finally  decided."     That  Lady 
Warrender,  without  applying  for  the  leave  of  the  Court,  has  given 
notice  that  she  is  to  attempt  an  appeal  in  this  case  to  their  Lord- 
ships^ House;  but  in  terms  of  the  said  Act  of  Parliament,  the 
same  being  clearly  incompetent,  and  as  an  order  for  service  by  their 
Lordships  might  hang  up  this  matter  for  an  indefinite  time,  the 
Petitioner  therefore  prays  their  Lordships  that  such  appeal  be  not 
received,  nor  any  order  for  service  made  thereon. 

It  is  ordered  that  the  said  petition  be  referred  to  the  Appeal 
Committee. 

A  petition  and  appeal  of  the  Honourable  Dame  Anne  Warrender, 
wife  of  the  Right  Honourable  Sir  George  Warrender,  Baronet, 
complaining  of  an  interlocutor  of  the  Lords  of  Session  in  Scotland 
of  the  First  Division,  dated  28th  June,  1834,  and  praying  "That  the 
same  may  be  reversed,  varied,  or  altered,  or  that  the  Appellant  may 
have  such  relief  in  the  premises  as  to  this  House  in  their  Lordships* 
great  wisdom  shall  seem  meet;   and  that  the  said  Sir  George 

(a)  Vol.  Uvi.,  pp.  782,  783. 
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Extract.        Warrendcr  may  be  required  to  answer  the  said  appeal,  being  offered 
Wabbkndeb      to  be  presented  to  the  House." 
Wabrekdbb.         Ordered,  that  the  said  petition  and  appeal  be  referred  to  the 

Appeal  Committee,  to  consider  whether  the  said  appeal  ought  to  be 

received. 

21^Jtf^,  1834. 
Upon  reading  the  petition  of  the  Right  Honourable  Sir  George 
Warrender,  Baronet,  setting  forth,  "  that  on  the  7th  of  July  instant, 
the  Appellant  presented  her  petition  in  the  nature  of  an  appeal 
against  an  interlocutory  judgment  of  the  First  Division  of  the  Court 
of  Session  in  Scotland,  of  the  28th  day  of  June  last,  repelling 
certain  preliminary  or  dilatory  defences,  made  by  the  Appellant 
against  an  action  of  divorce  brought  against  her  by  the  Respondent : 
that  on  the  same  7th  day  of  July  instant,  the  present  Petitioner 
presented  his  petition  to  their  Lordships,  stating  certain  grounds 
upon  which  he  was  advised  that  the  said  appeal  was  incompetent, 
and  praying  that  the  same  might  not  be  received ;  and  the  said 
petitions  of  the  said  Dame  Anne  Warrender,  and  of  the  present 
Petitioner,  have  been  referred  by  their  Lordships  to  their  Committee 
on  Appeals  :  that  the  Petitioner  being  advised  that  the  said  appeal 
is  incompetent  upon  other  grounds  than  those  stated  in  his  former 
petition,  and  that  such  other  grounds  had  been  brought  under  the 
consideration  of  their  Lordships  in  another  cause  in  several  respects 
similar  to  the  present,  begs  leave  to  state  those  other  grounds  in  an 
additional  petition  to  their  Lordships :  "  That  by  an  Act  passed  in 
the  48th  year  of  the  reign  of  his  late  Majesty  King  George  the 
Third,  chapter  151,  section  15,  it  is  inter  alia  enacted,  "  that  here- 
after no  appeal  to  the  House  of  Lords  shall  be  allowed  from 
interlocutory  judgments,  but  such  appeals  shall  be  allowed  only 
from  judgments  or  decrees  on  the  whole  merits  of  the  cause,  except 
with  the  leave  of  the  division  of  the  Judges  pronouncing  such 
interlocutory  judgments,  or  except  in  cases  where  there  is  a  difference 
of  opinion  among  the  Judges  of  the  said  division :  "  That  by  their 
Lordships'  standing  order,  of  date  the  9th  day  of  April,  1812,  it  is 
ordered,  "  That  when  any  petition  of  appeal  shall  be  presented  to 
this  House  from  any  interlocutory  judgment  of  either  division  of 
the  Lords  of  Session  in  Scotland,  the  counsel  who  shall  sign  the 
said  petition,  or  two  of  the  counsel  for  the  party  or  parties  in  the 
Court  below,  shall  sign  a  certificate,  or  declaration,  stating,  either 
that  leave  was  given  by  the  said  division  of  the  Judges,  pronouncing 
such  interlocutory  judgment,  to  the  Appellant  or  Appellants,  to 
present  such  petition  of  appeal,  or  that  there  was  a  difference  of 
opinion  amongst  the  Judges  of  the  said  division  pronouncing  such 
interlocutory  judgment."  That  in  the  appeals,  Tovey  v.  Lindsay, 
from  the  Court  of  Session  in  Scotland,  in  an  action  of  divorce, 
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severally  presented  to  their  Lordships  on  the  12th  of  March,  1611, 
and  14th  of  December,  1612,  a  similar  point  occurred  as  in  the 
present  case,  in  regard  to  the  competency  of  the  appeals ;  and  the 
Appellant  in  that  case  admitted  that  the  judgment  was  interlocutory, 
and -she  founded  the  competency  of  her  appeal  solely  upon  this 
ground,  that  there  was  a  difference  of  opinion  among  the  Judges  of 
the  division  by  whom  it  was  pronounced :  That  in  the  present  case 
the  judgment  was  interlocutory,  as  in  the  case  of  Tovey  v.  Lindsay, 
but  there  was,  in  the  present  case,  no  difference  of  opinion  among 
the  Judges,  nor  any  leave  granted  by  these  Judges  to  the  party  to 
appeal;  and  therefore  praying,  "  That  upon  these  additional  grounds 
also,  the  said  appeal  be  not  received.'* 

It  is  ordered.  That  the  said  petition  be  referred  to  the  Appeal 
Committee. 

Sth  Augtut,  1834  (a). 
Report  from  Appeal  Committee. 

"  That  the  Conunittee  had  met,  and  considered  the  petition  of 
the  Right  Honourable  Sir  George  Warrender,  Baronet,  praying  their 
Lordships  that  an  appeal,  intended  to  be  brought  by  the  Honourable 
Anne  Lady  Warrender,  from  an  interlocutor  of  the  first  division  of 
the  Court  of  Session,  dated  the  28th  of  June,  1834,  to  which  she 
calls  the  Petitioner  as  Respondent,  may  not  be  received,  nor  any 
order  of  service  made  thereon ;  and  had  also  considered  the  said 
appeal  of  Lady  Anne  Warrender  against  Sir  George  Warrender,  so 
referred  to  this  Committee ;  and  had  also  considered  a  further 
petition  of  the  said  Respondent,  Sir  George  Warrender,  praying 
their  Lordships,  that  upon  the  additional  grounds  set  forth  in  this 
petition,  the  said  appeal  may  not  be  received ;  and  had  heard  the 
agents  thereon ;  and  the  Committee  are  of  opinion.  That  the  said 
appeal  ought  to  be  received." 

Which  report,  being  read  by  the  clerk,  was  agreed  to  by  the 
House,  and  ordered  accordingly. 


Extracts. 
Warbxndbb 

V. 
WAaBBKDBB. 


(a)  JoutdbIb,  vol.  IztI,  p.  945. 
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THE    LORD    ADVOCATE    FOR    SCOTO 
LAND  AND  H.  M.  COMMISSIONERS  V  Appellants. 
OF   WOODS  AND   FORESTS,  ) 

18M.  HAMILTON,         ....        Respondent  (a). 


9th,  llthj  and 
12th  March. 


uponacomoTo-      The  Trustces  appointed  under  the  authonty  of  Par- 

miwofdoubtftil  ^         .  .  ,  .         .  ^      ,         ^,     , 

rigt8,« third  hament  for  unproving  the  navigation  of  the  Clyde 
STftTSSTrfthJ?  ^^^  ^  former  times  proceeded  upon  the  principle  of 
SS'pSmiiSS.*  narrowing  and  deepening  the  channel ;  the  consequence 
bed  of « public'     of  which  operation  was  an  accumulation  of  soil  at  the 

navigAblerlTerU 

inter  regalia,  aidCS  Of  thC  nVCr. 

Bnt  where  the 

^uSS^bie  ^y  ^^®  pleadings,  however,  it  appeared  that  the 
b/tJa^fSS^  Trustees  had,  "  of  later  years,"  seen  reason  to  reverse 
^A^wmt^imd^  their  policy ;  for  they  had  ''  become  satisfied,  under 
monej  in  respect  eminent  advicc,  that  the  proper  course  of  improving 

of  eertftiii  soil, 

the  right  to  which  the  uavifi^atiou  was  not  to  narrow,  but  to  widen  the 

was  in  diftpnte,  ^  ' 

the  Crown  was        /»liQnTipl  '* 
notaUowedto         CnaUUei. 

•itt?n^*ttw  wS'       In  this  process  of  widening,  it  became  necessary  to 

in  question  had  ^.  ..  •ii*i-i:i  •<! 

formerly  been      rcclaim  or  rcsumc  ccrtaiu  soil,   which  had  previously 

partoftheofootf 

or  bed  of  the        formed  a  part  of  the  alveua  or  bed  of  the  river.    And 

rirer,  and  was,  ^ 

JJ^^JUSUf'       here  a  question  arose  with  the  adjacent  landowners, 

ci^^'^Arto     one  of  whom  (Mr.  Charles  Todd)  brought  an  action  in 

^nin^TO^'T"     the   Court  of  Session,  to  have  it  declared  that  the 

But,  cren  were  Trustccs  wcrc  uot   entitled  to  take  the  soil  without 

this  held  afflrma- 

rtoSiStabiSh*  ^^'^i^g  compensation  for  it.     Judgment  went  against 

ISbS^ti^inde-  Mr.  Todd;  and,  upon  his  appealing  to  the  House  of 

Eg; Tn/notin-"  Lords,  thc  dccisiou  of  the  Court  of  Session  was,  on  the 

compacts  of  pri-  8th  Juuc,  1841,  affirmed  lb). 

▼ate  parties.  ^  ' 

in  general^  a 

n^^tof^  (^)  I'l^^s  ^^®  is  reported  in  the  Court   of   Session  Reports, 

mere  mIvo  or        Second  Series,  vol.  xi.  p.  391 .  (b)  2  Rob.  333. 

exception  in  an  j  x'  \  / 

Act  of  Parliament. 

Reftisal  of  the  House  to  award  costs  against  the  Crown. 

State  of  the  authorities  regarding  the  rule  that  the  Crown  neither  pajs  nor  receives  costs. 
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In  1840,  when  the  Court  of  Session  had  given  judg-  ^^^^^^^ 
ment  against  Todd,  but  before  the  decision  on  the  hamIltow. 
appeal,  the  Trustees  applied  to  Parliament  for  an  Act, 
giving  them  additional  powers  as  conservators  of  the 
navigation.  While  the  bill  was  in  progress,  an  arrange- 
ment was  concluded  between  them  and  certain  land- 
owners— including  the  above  Respondent — whereby,  as 
a  compromise  of  doubtful  rights,  they  agreed  to  receive 
and  be  content  with  one  moiety  or  half  of  the  sum 
which  might  be  ascertained  to  be  the  value  of  the  soil 
intended  "  to  be  taken  for  widening  the  river.'' 

Accordingly,  the  20th  section  of  the  Act  (a)  as 
passed,  contained  a  provision  that  the  soil  in  question 
should  be  valued ;  that  a  certain  map  or  plan  of  the 
river,  prepared  in  1800  by  a  surveyor  named  Kyle, 
should  determine  the  extent;  and  that  the  adjacent 
landowners  should  accept  half  the  amount  of  the 
estimated  value  in  fall  satisfaction  of  all  their  demands. 

The  question  of  value  was  determined  by  an  arbi- 
trator^ who  awarded  775/.  to  the  Respondent. 

This  money  was  claimed  by  the  Crown;  and  the 
question  was  whether  the  Crown  had  any  right  to  it. 

To  solve  this  question,  the  Appellants,  under  the 
authority  of  the  Act,  presented  a  petition  to  the  Court 
of  Session,  praying  a  declaration  of  right  to  the  afore- 
said sum  of  775/.,  and  more  especially  praying  to  have 
it  found,  that  it  ''justly  and  legally  belonged  to  her 
Majesty,  her  heirs  and  successors,  or  to  the  Commis- 
sioners of  Woods  and  Forests  in  her  Majesty's  right." 

The  Court  of  Session,  on  the  23rd  January,  1849, 
"refused  the  desire  of  the  said  petition,  and  decerned  in 
&vour  of  the  Respondent,  William  Hamilton,  for  payment 

(a)  3  &  4  Vic.  c.  118  ;  a  local  act,  intituled  "  An  Act  for  farther 
deepening  and  improving  the  Biver  Clyde,  and  enlarging  the 
Harbour  of  Glasgow,  and  for  constructing  a  Wet  Dock  in  connection 
with  the  said  River  and  Harbour." — 4th  August,  1840. 
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Lord  advocatb  of  the  Said  8um  of  775/.,  with  the  interest  due  thereon : 
Hamilton.      ^^^^  found  no  expenses  due/' 

Against  this  judgment,  the  Lord  Advocate,  and  other 
officers,  representing  her  MajestT^s  interest,  appealed  to 
the  House  of  Lords. 

Mr.  Anderson  and  Mr.  fV.  M,  James,  for  the 
Appellants,  urged  that  they  were  entitled  to  the  775/., 
because  part  of  the  soil,  in  respect  of  which  it  was 
awarded,  formed  the  alveua  of  the  Clyde,  a  public 
navigable  river,  and  because  the  rights  of  the  Crown 
were  expressly  saved  by  the  Act.  They  cited  Craig  de 
Fendis,  1,  16,  11;  Stair,  2,  1,  5 ;  Erskine,  2,  6,  17; 
Bell's  Principles,  639,  648 ;  Hale  de  Jure  Maris  (Harg. 
edition),  pp.  12,  13,  14;  Grant  v.  Duke  of  Gordon, 
Morr.  12,  8,  20  ;  SmUh  v.  Officers  of  State,  11th  March, 
1846;  8  Second  Series,  711 ;  6  Bell's  App.  Ca.  487. 

The  Solicitor-General  (Sir  Fitzroy  Kelly)  and  Mr. 
B.  Andrewes,  for  the  Respondent :  The  alveus  of  public 
navigable  rivers  is  vested  in  the  Crown  upon  trust  for 
the  public ;  and  the  beneficial  interest  may,  in  certain 
cases,  be  acquired  by  adjacent  landowners  (a).  This  is 
the  first  instance  in  which  such  a  claim  as  the  present 
has  ever  been  advanced.  To  recognise  it  would  be  to 
upset  the  first  principles  of  law;  the  proposition,  on 
the  other  side,  being  neither  more  nor  less  than  this — 
that  they  are  to  take  the  benefit  of  an  agreement  to 
which  they  were  no  parties — and  yet  that  they  are  to  be 
free  from  all  its  counter-stipulations.  Assuming  that 
the  soil  in  question  was  originally  part  of  the  alveus — 
that  circumstance  gives  no  right  to  the  Appellants  to 
intervene  and  claim  the  fruits  of  a  compromise  founded 
upon  principles  of  mutual  concession ;  which,  as  against 
the  Crown,  can  have  no  operation. 

Mr.  Anderson  replied. 

(a)  Culros$  v.  Lord  Dund<mald,  Morr.  1,  2,  8,  10. 
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The  Lord  Chancellor  (a) :  i^v>  adyocati 

^     '  VOmSoOTLAVD 

As   I  think   this   case  admits  of  no  doubt^  I  am      hamiltow 
unwilling  to  advise  your  Lordships  to  delay  giving  ^^^  ci^hr'» 
judgment  upon  it.  oputum. 

Under  the  Act  of  Parliament^  the  Trustees  standi  for 
certain  purposes^  in  the  place  of  the  Crown.  They  are 
public  Trustees  for  the  purposes  of  a  public  navigation. 
They  are  not  a  company  established  for  their  own  benefit^ 
and  pursuing  for  their  own  profit  a  private  speculation : 
but  the  public  duty^  which,  to  a  certain  extent,  would 
have  fSedleu  upon  the  Crown,  of  keeping  this  navigation 
in  a  proper  state,  has  been  devolved  by  the  Act  upon 
these  Trustees. 

With  respect  to  the  question  which  has  been  mooted 
as  to  the  right  of  the  Crown  to  the  alveus  or  bed  of 
a  river,  it  really  admits  of  no  dispute.  Beyond  all 
doubt,  the  soil  and  bed  of  a  river  (we  are  speaking  now 
of  navigable  rivers  only)  belongs  to  the  Crown. 

Accordingly,  the  Act  of  Parliament  expressly  saves 
to  the  Crown  its  right  to  the  alvetis,  of  which  the 
ground  in  dispute  in  this  cause  originally  formed  a 
portion.  The  Trustees,  in  the  execution  of  their 
powers,  narrowed  the  channel  by  raising  certain  banks 
or  obstructions,  the  parts  which  intervened  became 
silted  up,  filled  with  rubbish,  stones,  sand,  and  other 
substances,  and  at  last  there  was  a  formation  of  some- 
thing like  solid  land,  connecting  the  adjoining  land 
with  the  river.  Now,  I  apprehend,  in  point  of  law, 
that  thai  portion  would  belong  to  the  Crown. 

When  again  the  Trustees,  in  order  to  enlarge  the 
bed  of  the  river  to  its  former  dimensions,  required  that 
very  ground  which  they  had  formerly  by  mistake  taken 
from  the  bed  of  the  river,  where  can  be  the  question  or 
the  doubt  that  their  right  would  exist?  The  Crown 
never  could  have  interposed  to  prevent  that  property, 

(a)  Lord  St.  Leonards. 


opmum. 
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Lord  advocatk  its  own    property,  from    beioer  restored    to  the  old 

FOB  Scotland  it      jt        .  /  o 

HAMrLTOK  channel.  It  is  very  true  the  collections  of  sand,  stones, 
LordCh^«uw'»  c^rth,  and  other  substances,  which  had  accumulated, 
and  which  formed  a  solid  bank,  would  be  removed, 
because  such  a  bank  was  an  obstruction ;  but  the  soil 
of  the  channel,  remaining  unchanged,  would  belong  to 
the  Crown  precisely  as  it  did  before. 

I  should  therefore  have  supposed  that  the  Crown 
never  would  have  asked,  and  never  could  have  been 
entitled  to  ask,  for  any  compensation  from  the  Trustees 
for  taking  from  the  bank  that  which  they  had  before 
added  or  permitted  to  be  added  to  the  bank,  and 
restoring  it  to  the  original  channel;  thereby  not  re- 
vesting a  right  in  the  Crown,  for  the  right  of  the  Crown 
never  was  disturbed,  but  leaving  the  Crown  in  possession 
of  the  right  to  the  soil  just  as  it  had  always  enjoyed  it. 

TTiat  would  at  once  account  for  the  shape  of  this  Act 
of  Parliament ;  which,  proceeding  to  give  further 
powers  to  the  Trustees  of  the  navigation,  never  once 
refers  to  the  rights  of  the  Crown.  It  expressly  autho- 
rises the  Trustees  to  take  the  banks.  The  very  object 
of  the  Act  of  Parliament  was  to  enable  them  to  do  so ; 
but  it  never  supposes  that  there  is  any  right  in  the 
Crown  which  it  could  exercise  adversely  to  the  Trustees; 
and  therefore  no  clause  in  the  Act  has  any  provision 
for  that  purpose. 

The  Act  of  Parliament  (putting  aside  the  124th  clause 
for  a  moment)  is  just  what  one  would  have  expected 
to  find  it. 

The  proprietors  to  whose  land  the  banks  had  become 
an  accretion,  had  used  those  banks,  I  suppose,  without 
interruption.  Upon  that  ground  they  had  set  up  a 
title  to  the  soil  itself.  They  divided  themselves  into 
two  classes,  one  of  those  classes  being  represented  by 
Mr.  Todd,  who  said,  "I  choose  to  stand  upon  my 
right ;  I  will  submit  to  no  compromise.^'     He  asserted 
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his  right  to  the  whole  of  the  soil  against  the  Crown,  ^^g^,^^ 
and  against  everybody  else.     Before  that  question  was      KAmirov. 
decided,  this  Act  of  Parliament  passed.  Lord  oh^eeuor^. 

The  other  class  of  proprietors  (among  whom  was  *^p»»«»"' 
Mr.  Hamilton,  the  present  respondent)  said  this : — 
''There  is  a  question  raised  as  to  our  right.  If  you 
give  us  haff  the  value  of  our  interest,  we  will  withdraw 
firom  the  contest.^^  Supposing,  for  a  moment,  the  case 
had  stood  simply  thus : — The  property  is  in  somebody. 
It  is  either  in  the  Trustees,  or  it  is  in  the  Crown,  or  it 
is  in  the  owners  of  the  adjoining  land.  Then  see  what 
would  be  the  consequences.  The  Trustees  would,  of 
coarse,  rely  upon  their  own  right.  As  regards  the  other 
parties,  there  were  two  conflicting  claimants,  the  Crown 
claiming  the  whole  right,  and  the  adjoining  proprietor 
claiming  the  whole  right.  The  Trustees,  therefore, 
being  under  the  necessity,  and  having  the  power,  to 
take  the  very  land  in  question,  whatever  disputes  might 
exist  with  respect  to  the  ownership,  having  the  duty  and 
the  obligation  imposed  upon  them  to  use  that  land  for 
the  purpose  of  the  improvement  of  the  navigation, 
what,  I  desire  to  know,  was  there  to  prevent  them  from 
buying  off  either  claimant  ?  If  you  wish  to  acquire  a 
piece  of  land,  and  there  are  two  claimants,  and  the 
right  of  neither  is  settled,  what  is  to  prevent  your  fairly 
buying  up  the  right  of  one  of  them,  making  a  fair 
compromise  with  him,  and  then  trying  to  deal  with  the 
other  ?  Having  come  to  such  a  compromise,  you  have, 
in  short,  one  of  the  contesting  parties  out  of  the  field. 
There  is  nothing  irrational  or  improbable  in  that — 
nothing,  as  I  apprehend,  at  all  out  of  the  common 
course  of  business. 

What  shape,  then,  does  the  Act  of  Parliament  take  ? 
It  recites  that  there  are  two  classes  of  proprietors,  an^ 
it  contains  provisions  as  diametrically  opposite  to  each 
other   as  provisions  can  be.     It  contains  one  set  of 

E  2 
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^D^jj^ocATB  provisions  applying  to  those  landlords  who  have  agreed 
iiamTltow.      ^  ^^^*  ^  ^^^  *  compromise,  and  another  set  of  pro- 

LordCh^iun'9  visions  applying  to  those  who  had  stood  upon  their 
*  rights  and  had  declined  to  compromise.  As  regards  those 
who  had  compromised,  the  language  of  this  Act  of  Par- 
liament is  perfectly  explicit ;  and  its  sense  and  substance 
are  so  plain,  that  no  man  can  doubt  what  the  true 
construction  is.  It  says  that  a  certain  line  shall  be  the 
boundary  between  the  lands  and  the  alveus^  and  that 
Mr.  Kyle's  map  shall  decide  what  is,  and  what  is  not 
alveus.  Then  as  regards  those  persons  on  the  part  of 
whom  that  transaction  had  taken  place,  it  declares  that, 
without  having  recourse  to  any  other  authority,  that 
particular  map  shall  bind  both  parties.  Tt  then  enacts 
that  the  land  shall  be  valued,  and  that  one-half  of  the 
value  shall  be  paid  by  the  Trustees,  and  accepted  by 
Mr.  Hamilton  and  the  others  as  the  full  value  of  their 
rights.  How  can  there  be  any  question  about  it? 
Where  is  the  ground  of  the  dispute  ?  You  shall  bind 
yourself  to  admit  the  alveus  to  be  just  as  it  appears 
upon  that  plan.  It  shall  be  valued.  We  are  at  once  to 
pay  you  for  it,  not  the  full  value,  but  only  half.  Is  not 
that  of  itself  in  the  nature  of  a  compromise  7  And 
what  follows  ?  There  is  no  clause  directing  that  sum 
of  money  to  be  consigned  and  appropriated  to  abide 
future  decision.  There  is  no  such  clause  nor  anything 
approaching  it.  There  are  incidents  therefore  in  this 
mode  of  dealing  with  the  subject  which  prove  a  compro- 
mise, and  which  could  only  be  attained  by  concession. 

But  what  takes  place  with  respect  to  the  other  class 
of  proprietors  ?  As  to  them  we  have  not  a  compromise. 
The  Act  of  Parliament  says  expressly  that  their  rights 
shall  in  no  manner  be  injured  or  aflfected  by  it.  There 
is  to  be  a  jury.  What  is  the  jury  to  do  with  the 
question?  Mr.  Kyle's  map  is  no  longer  to  be  binding. 
Why?    Not  because    it    does  not  show   the   alveus 
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LoBD  A^(>cAT«       My   Lords^    the  only  question  remaining  is  about 
UAJcrLTOK.      ^^®  reservation  of  the  rights  of  the  Crown  in  section 

Lord  Chancellor' i  i^^ ; — which  is  au  absolute  reservation  as  regards  the 
''^*^'  soil.  The  soil,  therefore,  will  belong  to  the  Crown, 
when  this  contention  is  over,  precisely  as  it  did  before. 
The  soil  is  still  in  the  Crown — the  right  of  navigation 
is  still  in  the  subject — the  power  is  still  in  the  Trustees 
to  carry  on  the  improvement  of  the  river;  and  all 
parties  are  left  in  their  original  position.  The  section 
is  certainly  difficult  to  read  in  such  a  way  as  perfectly 
to  comprehend  it ;  for  it  is  as  laboriously  and  ingeniously 
contrived  to  puzzle,  as  any  clause  which  I  have  seen  for 
some  time.  But  though  it  saves  the  title,  it  confers 
no  new  right,  except  as  regards  procedure  (a).  It  does 
not  give  any  right  as  regards  property  or  interest. 

My  Lords,  I  very  much  regret  that  the  House 
cannot  award  the  costs  to  the  Respondent  of  having 
been  brought  first  to  the  Court  below,  and  then  to 
your  Lordships'  bar,  upon  so  very  plain  a  case ;  but  I 
shall  recommend  to  your  Lordships  that  the  interlocutor 
in  the  Court  below  be  affirmed. 

Lord  Brougham's  Lord  B  ROUGH  AM '.  My  Lords,  I  entirely  agree  with 
my  noble  and  learned  friend  that  the  judgment  below  is 
right,  and  that  it  ought  to  be  affirmed. 

We  generally  speak  of  the  soil  of  a  navigable  river 
as  being  in  the  Crown,  not  only  in  Scotland,  but 
in  England.  This  case  does  not  require  that  we 
should  dispose  of  that  question  either  way;  but  it 
is  fit,  as  it  has  been  argued,  that  we  should  state 
our  opinion. 

My  Lords,  this  is  not  the  less  a  case  of  compromise  or 
of  contract  between  the  parties,  that  that  compromise  or 
contract  is  set  forth  in  the  provisions  of  a  local  Act  of 

(a)  A  right  to  proceed  by  way  of  sammary  petition  instead 
of  suit. 
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Parliament.      The  compromise^  as  the  preamble  to  the  lobd  advocats 

.  FOB  SCOTLAMD 

18th  and  19th  sections  of  the  Act  sets  forth,  was  for      „    «'• 
the  purpose  of  preventing  disputes.     For  that  purpose,  z^^^j^^^, 
before  the  case  of  Mr.  Todd  had  been  decided,  these        "^^' 
parties  agreed  to  take  one-half  of  what  they  might  have 
been  held  entitled  to  in  the  alvetts,  or  in  the  soil  which 
the  river  had  covered  according  to  a  certain  plan. 
Upon  the  valuation  they  agreed  to  take  one-half,  and  it 
was  agreed  on  the  other  hand  that  that  half  was  to  be 
accepted  by  them  in  lieu  of  all  their  rights. 

But  can  it  be  said,  because  Mr.  Hamilton  was  a  party 
to  the  compromise,  and  has  a  right  to  the  money  in 
virtue  of  that  compromise,  therefore  the  Crown  has  a 
right  to  come  in,  in  the  place  of  Mr.  Hamilton,  to  be 
substituted  for  him,  and  claim  it  ?  I  see  nothing  in  this 
Act  of  Parliament  which  gives  that  right  to  the  Crown. 

With  respect  to  the  saving  clause,  I  entirely  agree 
with  what  my  noble  and  learned  friend  has  said,  that 
you  cannot  out  of  this  saving  clause  construe  any  right 
to  be  given  to  the  Crown.  The  right  which  the  Crown 
had  independently  of  it,  and  previously  to  it,  is  saved 
and  nothing  more.  The  Crown  is  not  to  have  its  right 
lessened  or  diminished ;  but  nothing  whatever  is  given 
to  the  Crown  by  the  saving  clause,  except  the  mode  of 
ascertaining  its  rights  by  petition  to  the  Court  of 
Session.  As,  generally  speaking,  you  cannot  raise  out 
of  a  proviso  or  an  exception  in  a  statute  any  affirmative 
enactment,  so  you  cannot,  generally  speaking,  raise 
out  of  a  saving  clause  any  affirmative  or  positive  right 
whatever. 

I  am  therefore  of  opinion  that  the  Court  below  has 
well  decided  this  case.  And  I  am  exceedingly  sorry 
that,  according  to  an  inflexible  rule,  we  cannot 
give  costs  as  against  the  Crown  (a) ;  for  the  hardship 

(a)  "  As  it  is  the  king's  prerogative  not  to  pay  costs,  so  it  is 
beneath  his  royal  dignity  to  receive  them.*'    This  is  Blackstone's 


(^nnton. 
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Lord  advocatb  is  not  inconsiderable  to  the  party  having  been  obliged 

roB  Scotland  r       ^  o  o 

hawlton.      *®  ^^^    ^®^>  ^^^    thereby   expend    pretty   nearly 
Lord  B^igham't  t^^  whole  of  the  uioncy  to  which,  as  the  fruit  of  our 
judgment,  he  will  now  be  entitled. 

Interlocutor  affirmed. 

plansible  theory,  3  Comm.  400.  And  it  governs  the  English 
conrts  of  Common  Law;  but  there  is  "  no  such  general  principle  in 
Courts  of  Equity,"  1  Sim.  and  St.  394.  In  Attome^-Oeneral  v. 
Corporation  of  London,  12  Beav.  171,  costs  were  awarded  to  the 
Crown,  Lord  Langdale  observing,  that  *^  because  at  law  there  must 
be  a  certain  rigid  rule  with  respect  to  costs,  it  by  no  means  follows 
that  it  should  be  a  strict  rule  in  this  court.  It  is  not  so."  This 
decision  was  affirmed  by  Lord  Cottenham,  2  M'N.  &  Gord.  240; 
2  Hall  &  Tw.  29.  But  what  is,  or  ought  to  be,  the  rule  in  Scotland, 
where  Law  and  Equity  are  administered  by  the  same  tribunal  ? 
That  question  seems  to  have  been  first  considered  in  the  House  of 
Lords  upon  the  appeal  of  the  Lord  Advocate  v.  Lord  Douglas^ 
9  Cla.  &  Fin.  173,  where  it  was  determined  that  "  an  officer  of  the 
Crown  suing  on  behalf  of  the  Crown  is  not  liable  to  pay  costs,  even 
although  the  suit  may  have  been  improperly  instituted ; "  from 
which  it  follows,  as  a  consequence,  that  the  usual  recognisance  for 
costs  exacted  from  all  other  appellants  is  dispensed  with  when 
the  Lord  Advocate,  representing  the  Crown,  is  complainant 

Pbmberton,   Crawley,   &    Gardner. —  G.  &  T.  W. 
Webster. 


BEFORE  THE   LORDS'   COMMITTEE   FOR 
PRIVILEGES. 


DUKEDOM    OF   MONTROSE, 

OF  THE  KINGDOM  OP  SCOTLAND— CREATED  IN  1488. 


JAMES  EARL  OF  CRAUFURD  AND  BAL-) 

CARRES,  LORD  LINDSAY,  &c.,  J    Claimant. 

HIS    GRACE  JAMES  DUKE   OF   MONTO 
ROSE, — A    DuKx    OF    GasAT    Britain,    bys    Objector. 
Creation  of  Qoebn  Anne,  in  1707,  \  jg^j 

Bt  Charter  of  James  III.,  dated  the  18th  of  May^     inp^^i^ge 


1488^  his  Majesty,  upon  a  recital  of  the  uniform  loyalty  oontndicton 

"       "^        *  -^        ^     may  intenrene, 

and  eminent  services  of  David  Earl  of  Craufurd,  Lord  «iti»oughtiieydo 

'  not  themaelves 

Lindsay,  created  him  Duke  of  Montrose,  granting  to  S^elSuo^*^ 
him  the  capital,  messuage,  or  castle  of  Montrose,  the  how^er^^^s 
ancient  bursh    and  port  thereof,   and    the  castle  of  gr^^iutod" 

^  ^  and  ettablished. 

Elnclaven,  which  the  King  by  his  said  charter  united  ^^injudgineof 

'  D       ^  thoM  grounds, 

and  incorporated  in  free  dukedom  to  be  holden  by  the  2lSjViM«?d£^ 
said  David  Earl  of  Craufurd,  Lord  Lindsay,  and  his  ^^wS^rbanceof 

«     .         .  .     •.  the  Older  of  pre- 

heirs,  m  perpetmty .  oedenoe  in  the 

Peerage  has  been 

David  Earl  of  Craufurd,  Lord  Lindsay,  thus  elevated  repeatedly  held  a 

soffielent  ground 

to  the  ducal  dignity,  died  about  the  year  1496.     His  JJJ^^" 
earldom  and  barony  descended    upon  his  son,   and  tiOT?fape?£?*' 
passed  to  his  subsequent  heirs  in  the  legal  course  of  ^ryoie  Jan 
succession.  But  his  dukedom  was  permitted  to  slumber  pointed  for  argu- 

^  ment,  the  counsel 

for  nearly  four  centuries,  no  one  having  ever  assumed  ^Jre^^e^riSt  to 
or    claimed    it    till    the    institution   of   the    present  ****"• 
proceedings. 

On  the  25th    of  February,  1850,    James   Earl  of    25^].^^^. 
Craufurd  and  Balcarres  presented  his  petition  to  her 
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nth  June. 


Majesty  Queen  Victoria  {a),  praying  to  have  it  declared 
and  adjudged^  that^  under  the  above  ancient  charter^  he 
was  entitled  to  the  honour  and  dignity  of  Duke  of 
Montrose^  and  this  petition^  having  been  in  the  usual 
manner  referred  to  the  House  of  Lords^  was  by  their  Lord- 
ships referred  to  the  Standing  Committee  for  Privileges. 

On  the  11th  of  June^  1850,  James  Duke  of  Montrose 
presented  his  petition  to  the  House,  praying  that  he 
might  have  leave  to  be  heard  before  the  Committee  for 
Privileges,  ^^  in  opposition  to  the  claim  of  James  Earl 
of  Craufurd  and  Balcarres;  and  that  he  might  also 
have  leave  to  lodge  a  case,  and  reasonable  time  for 
researches  and  investigations/* 

On  the  same  day,  the  Earl  presented  his  petition  to 
the  House,  praying  that  "  no  order  should  be  made  on 
the  petition  of  the  said  James  Duke  of  Montrose/* 

Both  these  petitions  were  referred  to  the  Committee 
for  Privileges. 

(a)  Qaestions  of  peerage  have  in  all  ages  been  sabject  to  the 
immediate  Jnrisdiction  of  the  Crown.  At  a  very  remote  period, 
the  usual  practice  in  England  was  to  refer  such  questions  to  the 
Court  of  the  High  Constable  and  Earl  Marshal,  there  to  be  deter- 
mined according  to  the  Rules  of  Chivalry.  As  early,  however,  as 
the  11  Hen.  6  (1432),  we  find  the  House  of  Lords  called  upon  to 
assist  the  Crown  in  disposing  of  peerage  controversies. — Hale's 
Jurisdiction  of  the  Lords,  p.  105. 

When  a  peerage  is  to  be  claimed,  the  course  of  proceeding, 
according  to  the  practice  now  established,  is  to  present  a  petition 
to  the  Queen,  through  the  office  of  the  Home  Department.  By  her 
Majesty  the  petition  is  referred  to  the  Attorney-General.  If  the 
claim  be  clear,  he  will  report  that  her  Majesty  may,  if  she  so 
please,  recognise  it ;  if  it  be  doubtful,  he  will  recommend  that  her 
Majesty  refer  it  to  the  House  of  Peers  ;  and,  when  it  is  so  referred, 
the  House  again  refers  it  to  the  Standing  Committee  for  Privileges. 
On  the  27th  April,  1808,  upon  an  address  from  the  House  of  Lords, 
(see  Journals),  his  Majesty  gave  directions  that  '*  one  or  more  of 
the  Heralds  of  the  College  of  Arms  should  attend,  and  assist  the 
Attorney-General  from  time  to  time  in  all  inquiries  that  might  be 
thought  necessary  upon  occasion  of  any  petition  which  his  Gracious 
Majesty  might  be  pleased  to  refer  to  the  House  touching  any  title, 
dignity,  or  honour  of  the  peerage.*' 
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In  the  beginning  of  the  following  Session^  the  Earl 
presented  his  petition,  praying  their  Lordships  to  deter- 
mine whether  the  Duke  should  be  permitted  to  oppose 
the  petitioner's  claim;  and  npon  this  preliminary 
question  the  petitioner  asked  leave  (which  was  granted) 
to  lodge  a  printed  case  and  to  be  heard  by  counsel. 


DUKKDOM  OF 
MOMTROSB. 

Eabl  or  Cbau- 

FUBD,  &C. 
V. 

Thb  Dukb  of 
montbosb. 

1861. 
10th  Eebrvarif. 


So^  on  the  other  hand,  the  Duke  presented  his 
petition,  also  praying  leave  (which  was  granted)  to 
lodge  a  printed  case,  upon  the  same  preliminary 
question,  and  to  be  heard  by  counsel. 


Under  these  circumstances,  the  House  made  an 
order  that  the  Committee  for  Privileges  should  meet, 
and  that  notice  should  be  given  to  the  Attomey- 
Greneral  and  the  Lord  Advocate  {a).  Accordingly,  the 
Committee  assembled ;  Lord  Redesdale  occupying  the 
chair;  and  several  other  Peers  {b)  being  present, 
including  the  Lord  Chancellor  {c),  the  Lord  Chief 
Justice  of  England  {d),  Lord  Brougham,  and  Lord 
Cranworth. 


UihAprU. 


The  question  appointed  for  argument  was,  whether 
the  Duke,  whose  dukedom  was  a  dukedom  of  the 
United  Kingdom  of  Great  Britain,  created  by  Queen 
Anne  in  1707,  should  be  allowed,  not  as  a  claimant 
but  simply  in  the  character  of  an  objector,  to  oppose  the 
Earl's  claim  to  a  dukedom  of  the  kingdom  of  Scotland, 
created  by  James  III.  (e). 

(a)  The  Attorney-General  and  the  Lord  Advocate  attend  on 
behalf  of  the  Crown,  the  fountain  and  protector  of  honour. 

{h)  The  number  of  Peers  required  to  constitute  a  Committee  for 
Privileges  is  itven.  It  is  a  Committee  of  the  whole  House,  but 
proceeds  as  a  judicial  tribunal. 

(c)  Lord  Truro.  {d)  Lord  Campbell. 

(e)  The  dukedom  claimed  is  only  ^ye  years  later  than  that  of 
Norfolk,  the  premier  dukedom  of  England,  which  was  created  in 
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»?K^r         The  Attorney-General  and  the  Solicitor-General  (a) 
eabl"o7cbad-   attended  the  Committee  on  behalf  of  her  Majesty. 
ruBD,&c.  gj^  ntzroy  Kelly,  Mr.  Bethell,  the  Hon.  John  Stuart 

MoKTEos*.       Wortleyy  Sir  John  Bay  ley,  and  Mr.  Riddell,  for  the  Earl, 
claimed  the  right  to  begin. 

Mr.  RoU,  Mr.  Hope,  and  Mr.  Cosmo  Innes,  for  the 
Duke,  contended  that  as  his  Grace's  petition  raised  the 
question  appointed  for  argument,  it  was  in  the  ordinary 
course  that  his  counsel  should  open  it. 

Lord  Redesdale  :  The  order  of  the  House  is 
distinct, — "  to  hear  counsel  upon  the  preliminary 
question/'  That  question  must  be  opened  by  the  party 
raising  it.   The  Duke's  counsel,  therefore,  will  begin  (i). 

Mr.  Roll  therefore  proceeded :  The  dignity  claimed 
by  the  Earl  has  the  same  name  and  sound  as  that 
enjoyed  by  the  Duke.  [Lord  Campbell  :  The  question 
is  as  to  a  right  to  a  peerage,  not  to  a  "  name "  or 
"sound."]  The  Committee  has  to  consider,  not 
whether  a  new  peerage  is  to  be  introduced  into  the 
House,  but  whether  the  Earls  of  Crawfurd  shall  be 
allowed  to  call  themselves  Dukes  of  Montrose  ?  We 
admit  that  two  peerages  having  the  same  name  may 
co-exist.  We  admit  also  that  we  have  no  right  to  any 
dukedom  granted  to  the  Crawfurd  family;  and  it  is 
equally  clear  that  the  Crawfurd  family  have  no 
claim  to  the  dukedom  of  Montrose,  granted  to  the 

1483.  The  creation  of  the  dukedoms  of  Rothsay  and  Albany,  in 
favour  of  the  son  and  brother  of  King  Robert  III.,  were  the  earliest 
examples  of  this  title  in  Scotland,  as  the  ducal  dignities  conferred 
on  the  sons  of  Edward  III.  were  in  England;  the  time  of  the 
innovation  in  both  countries  pretty  nearly  corresponding. 

(a)  The  Solicitor-General  for  England  attended  in  this  instance 
in  place  of  the  Lord  Advocate  (Rutherford),  who  had  just  accepted 
the  office  of  a  judge  in  the  Court  of  Session. 

(h)  This  ruling  is  in  conformity  with  the  practice  established 
when  counsel  are  heard  upon  a  preliminary  objection  to  an  appeal. 
— See  tuprdy  p.  36. 
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Dttkxdom  or 
moktrosb. 

Eabl  of  Crau- 
ruRo,  &c. 

V. 

Thk  Ddke  of 

MOMTBOSB. 


show  that  a  party  may  oppose  without  claiming — and 
Mr.  Bellenden  Ker's  application  was  refused  on  special 
grounds.  But  in  general  the  rule  of  the  House  is  to 
hear  a  Contradictor.  And  in  some  instances  the  House^ 
ex  propria  motu,  has  ordered  notice  to  be  served  on 
parties  who   did  not  themselves  come  forward^  but 

the  Committee  for  Privileges  ;  which  petition  was  referred  to  the 
Committee  for  Privileges,  with  liberty  for  the  petitioner  to  be 
heard. 

On  the  4th  of  April,  1770,  a  petition  of  Constantino  Lord 
Mulgrave,  of  the  kingdom  of  Ireland,  was  presented  and  read ; 
praying,  That  he  might  be  heard  by  his  counsel  before  the 
Committee  of  Privileges,  to  whom  was  referred  the  petition  of  the 
Earl  of  Anglesea,  prapng  a  writ  of  summons  to  Parliament ;  which 
petition  was  referred  to  the  Committee  for  Privileges,  with  liberty 
for  the  petitioner  to  be  heard  as  desired. 

On  the  13th  of  May,  1794,  a  petition  of  James  Johnstone,  Earl 
of  Hopetown,  was  presented  and  read,  taking  notice  of  the  petition 
of  Sir  James  Johnstone,  Baronet,  claiming  the  title  of  Marquis  of 
Annandale,  and  other  titles  therein  mentioned  ;  and  praying,  That 
he  might  have  leave  to  appear  for  his  interest,  by  his  counsel,  when 
the  matter  of  the  said  petition  and  claim  of  Sir  James  Johnstone 
came  on  to  be  heaid,  and  leave  was  given  his  Lordship  to  be  heard 
as  desired. 

On  the  2nd  of  March,  1797,  a  petition  of  Harriet,  commonly 
called  Lady  Harriet  Don,  wife  of  Sir  Alexander  Don  of  Newton 
Don,  Baronet,  and  eldest  sister  of  John,  late  Earl  of  Qlencaim, 
deceased,  was  presented  and  read,  taking  notice  of  the  petition  of 
Sir  Adam  Fergusson,  Baronet,  claiming  the  dignity  of  Earl  of 
Glencaim ;  and  praying.  That  she  might  be  heard  by  her  counsel 
in  support  of  her  interest;  which  petition  was  referred  to  the 
Committee  for  Privileges,  with  liberty  for  the  petitioner  to  be  heard 
as  desired. 

On  the  27th  of  April,  1797,  a  petition  of  Sir  Walter  Montgomery 
Cunninghame,  of  Corsehill,  Baronet,  was  presented  and  read,  taking 
notice  of  the  said  petition  of  Sir  Adam  Fergusson ;  and  praying, 
That  he  might  be  heard  by  his  counsel  in  support  of  his  interest ; 
which  petition  was  referred  to  the  Committee  for  Privileges,  with 
liberty  for  the  petitioner  to  be  heard  as  desired. 

28th  June,  1808.  The  order  of  the  day  being  read  for  taking  into 
further  consideration  the  petition  of  Mr.  Bellenden  Ker,  in  relation 
to  the  Roxburgh  peerage ;  and  also  for  taking  into  consideration 
the  Report  from  the  Committee  :  Resolved,  that  Mr.  Bellenden  Ker 
is  not  entitled  to  be  heard. 
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whose  precedence  as  Peers  might  be  affected  (a).  There 
was  great  utility  in  this  practice ;  for  the  first  object 
of  the  House  was  the  ascertainment  of  truth.  In  the 
Marchmont  Peerage  [b)  Sir  Hugh  Campbell  obtained 
leave  to  lodge  a  printed  case,  on  the  ground  that  he 
could  put  their  Lordships  in  possession  of  important 
information.  Now  we  pledge  ourselves  to  assist  the 
House  and  the  Law  officers  of  the  Crown ;  and  we  trust 
that  your  Lordships  will  think  it  right  to  permit  us  to 
be  heard,  or,  at  all  events,  to  lodge  a  printed  case. 


DnCKDOM  OF 
MOMTBOSK. 

Earl  of  Ciua- 

FUBD,  &C. 
V. 

Thk  Duke  of 

MOMTEOSB. 


The  Committee,  without  requiring  further  argument, 
were  of  opinion  that  applications  of  this  sort  had  been 
at  all  times  dealt  with  according  to  a  large  discretion, 
having  regard  to  the  circumstances  of  each  case.  In 
the  present  instance  their  Lordships  seemed  at  first 
disposed  to  hold  that  the  purposes  of  justice  might 
be  satisfied  if  the  Duke  were  to  communicate  to  the 
Law  officers  of  the  Crown  any  information  he  possessed, 
with  a  view  to  its  being  submitted  by  them  in  due  form 
to  the  Committee  (c).    But  it  was  ultimately  resolved — 


(a)  See  the  proceedings  on  the  claim  to  the  Sutherland  Earldom, 
Lords'  Journals ;  Robertson's  Peerage  Proceedings ;  Riddell's  Scotch 
Peerages,  pp.  830,  831,  where  he  says  that  '^  utter  strangers  to  the 
succession  "  might  intervene  in  respect  of  their  precedency. 

(5)  Journals,  8th  July,  1842. 

(c)  Thus  Lord  Brougham  observed  that  "  there  could  be  no  doubt 
of  the  large  discretion  which  the  House  possessed  of  admitting 
parties  standing  more  or  less  on  the  same  ground  as  the  present 
noble  Petitioner.  That  it  had  exercised  that  discretion  in  certain 
cases  was  equally  clear.  If  the  noble  Petitioner  had  peculiar 
information,  he  might  communicate  it  to  those  who  aided  their 
Lordships  on  behalf  of  the  Crown.  And  in  this  way  it  would  be 
sufficiently  introduced  to  the  notice  of  the  Committee  without 
admitting  the  Duke  as  an  actual  Contradictor."  Lord  Campbell, 
too,  remarked  that  "  the  noble  Duke  in  his  petition  did  not  allege 
that  he  had  any  peculiar  means  of  information  (as  Sir  Hugh  Campbell 
had  done  with  regard  to  the  Marchmont  case),  and  therefore  he 
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Dukedom  of     That  80  much  of  the  noble  Duke's  petition  as  sought 

Montrose.  ^ 

eael"^crau-  1®^^®  *^  lodge  a  printed  case  in  opposition  to  the  EarPs 

FURD,  Ac.      claim  upon  the  merits — should  be  granted — without  pre- 

MoifTMaE?'    judice  to  his  Grace  being  afterwards  heard  by  counsel^ 

if  their  Lordships,  on  inspecting  the  case,  should  think 

fit  so  to  order. 

thought  the  interests  of  justice  would  be  best  promoted  by  not 
admitting  a  Contradictor,  because,  whatever  information  he  might 
possess,  might  be  handed  over  to  the  officers  of  the  Crown,  who 
would,  doubtless,  most  gratefully  receive  it,  and  bring  it  more 
effectually  before  their  Lordships  than  if  a  third  party  were  allowed 
to  interpose.** 


Law,  Holmes,  Anton  &  Tuenbull. — Spottiswoode, 
&  robeetson. 
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DUKE  OF  ATHOLL,  Appellant. 

TORRIE  AND  OTHERS,  Respondents.  1862. 

9Td  and  4Ah  June. 

The  facts  of  this  case  appear  in  the  twelfth  volume  of  ^  An  averment 

*^*  by  partieB  resid- 

the  Court  of  Session  Reports  (a).  }£ftXy*aSf^' 

An  action  was  instituted  by  the  Respondents  against  puwS^ha^TOn- 
the  Duke^  to  have  it  found  and  declared  that  a  certain  andpridforite 

,  T      -I      1  repair,  is  snffi- 

road  from  Blair  Athol  to  Braemar.  popularly  known  as  cient,inpointof 

'  *    *  "^  pleading,  to  Bup- 

the  passage  of  Glen  Tilt,  was  a  public  road,  and  that  gj^e  ait^*** 
the  Pursuers  and  "  aU  others ''  were  entitled  to  the  free  '^'^^SlL^of  a 
and  uninterrupted  enjoyment  thereof.  ^epubu^snot^ 

ft  Cftflfi  of  fl61*vi« 

To  this  action  his  Grace,  as  the  owner  of  Glen  Tilt,  tude. 

An  action  of 

put  in  a  preliminary  defence  denying  the   Pursuers^  theUw^Sr^^ 

fif  1*»  ^f\  snu>  1*°^'  *^«  proper 

nue  to  8V£,  mode  of  eatab- 

The  Lord  Ordinary  (Lord  Ivory),  on  the  15th  of  June,  to^wufway^* 
1849,  repelled  the  Duke^s  defence,  ''and  sustained  the  such  action  may 

^  be  maintained  by 

title  of  the  Pursuers  to  insist  in  the  action/'  any  private  party 

on  behalf  of  the 

His  Lordship  on  the  same  occasion  issued  the  SJing*^iisS5and 
following  note  or  memorandum,  giving  a  concise  res^Sl^gwitti 
statement  of  the  pleadings,  and  explaining  the  grounds  d?cti^^t* 

^  .  .      ^      ,   ,  SenibU.    That 

of  his  decision : —  t^»e  rfgbt  to  «<«  is 

commensurate 
with  the  right  to 
The  Pursuers'  allegations,  in  point  of  fact,  must  in  the  present  ^*^a^,,    ^t 
stage  of  the  proceedings  he  taken  as  true.    It  is  averred,  1.  That  landowner  may 
the  Road  sought  to  he  declared,  is,  and  from  time  immemorial   action  o^^decia- 
has  been,  a  public  road, — used  and  travelled  on  by  the  public  on  S^puWicTrom^a 
foot  and  on  horseback, — frequented  as  a  drove-road  by  drovers  and   ^^j  but  how  far 

,    .        ,  .,,  .,  ,  ,  .  ,         ,       ,.  the  decision 

their  sheep  or  cattle, — the  regular,  and  main,  and  only  direct  would  bind  or 
thoroughfare  for  purposes  of  business  or  recreation  of  the  district ;  ^^re!^^^^" 
as  such,  until  lately,  maintained  in  whole  or  in  part  at  the  public 
expense,  or  by  statute-labour,  &c.  &c. ;  and,  accordingly,  that, 
were  it  now  to  be  closed,  the  Pursuers  and  the  public  would 
thereby  be  deprived  of  the  direct  and  common  means  of  communi- 
cation with  the  upper  part  of  the  valley  of  the  Dee,  and  with  the 


(a)  By  Messrs.    Young,    Tennent,    Fraser,  &  Murray  ;    and 
usually  called  the  Second  or  New  Series,  p.  328. 
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Dvxx  OF  atholl  public  roads  or  paths  leading  therefrom  to  the  valleys  of  the  Avon 
ToKRii,  Ac.  or  the  Spey.  It  is  averred,  2.  That  the  Defender  or  his  prede- 
cessors have  illegally  set  up  gates,  fences,  and  other  intermptions, 
across  this  road,  and  have  for  some  years  back  used  various  means 
to  stop  up,  obstruct,  or  obliterate  the  same,  and  to  deprive  the 
Pursuers  and  the  public  of  the  use  thereof;  that,  in  particular,  the 
Defender  has  interrupted  and  threatened  individuals  passing  along 
the  said  road,  and  has  employed  gamekeepers  and  other  persona  to 
prevent  and  interrupt  their  so  passing ;  that  since  the  commence- 
ment of  these  proceedings,  he  has  so  stopped  and  interrupted  the 
Pursuers  themselves ;  and  that  he  accordingly  now  disputes  upon 
the  Record  that  there  is  any  public  road,  or  any  right  in  the  public 
to  travel,  through  Qlen  Tilt ;  and  that  all  persons  attempting  so  to 
travel  without  his  consent,  are  guilty  of  trespass,  and  subject  in 
consequence  to  pains  and  penalties. 

In  this  state  of  matters,  assuming  U  to  he  true,  it  is  surely 
impossible  to  dispute  that  somewhere  or  other  there  must  exist  a 
legal  remedy  for  the  very  grievous  wrong  thereby  inflicted  on  the 
public.  In  England,  it  is  believed  such  a  remedy  would  be  found 
in  the  proceeding  of  indictment.  But  with  us,  no  such  coarse  is 
open ;  and  redress  must  therefore,  of  necessity,  be  sought  by  way 
of  action.  No  doubt,  as  is  laid  down  by  Erskine,  4,  1, 17,  "  We 
have  admitted  no  action  in  our  law,  upon  questions  of  civil  right, 
which  can  be  pursued  by  any  other  than  the  person  interested.* 
But  if,  according  to  Stair,  2,  7,  10,  highways  be  *'  patent  to  all  the 
lieges,  without  respect  to  land,"  and  as  in  the  parallel  passage  of 
Erskine,  2,  2,  5,  ''  their  use  belongs  to  all  the  subjects  or  members 
of  the  Kingdom,  and  to  those  strangers  to  whom  it  allows  the 
liberty  of  trade,  *'— it  would  be  difficult  to  maintain  that  any  party 
against  whom  a  highway  is  closed,  or  to  whom  its  use  is  denied, 
and  all  access  prohibited  and  prevented,  is  a  "person  interested'' 
in  the  sense  here  intended. 

Accordingly,  if  before  bringing  the  present  action,  the  Pursuers 
(as  is  averred  on  the  Record  in  regard  to  others)  had  actually  been 
interrupted  and  turned  off  the  road,  when  travelling  along  it  in  the 
exercise  of  their  supposed  right,  the  ZordOfY^tnor^  sees  no  room  to 
doubt  that  this  would  have  qualified  an  undoubted  title  and  interest 
to  prosecute  declarator.  For,  as  "  Declarators  may  be  in  all  points 
of  right  and  possession,"  so  they  "  may  be  pursued  for  instructing 
and  clearing  any  kind  of  right  relating  to  liberty,  dominion,  or  obliga- 
tion ;"  (Stair,  4,  3,  47  ;)  and  though  ''  they  are  not  to  be  raised  or 
insisted  in  where  there  is  no  competition  or  pretence  of  any  other 
right,"  (Ibid.)  yet,  even  in  this  respect,  there  could  here  have 
been  no  colour  of  objection  ;  inasmuch  as  the  Defender  not  only  most 
strenuously  disputes  the  right  asserted  by  the  Pursuers,  but  contends 
for  a  directly  opposite  and  conflicting  right,  as  belonging  to  himself. 
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But  it  WB8  not  necessary  that  the  Parsners  should  thus  expose  Dukkof  Atholl 
themselyes  to  an  actual  collision  with  the  Defender.  It  was  tobbie  &c 
enough  that  the  lal%er  (as  is  averred)  had,  hy  his  previous  conduct 
towards  others,  made  known  what  were  his  pretensions,  and  his 
determination,  at  his  own  hand,  to  assert  and  make  them  good. 
The  Defender  can  hardly  he  allowed  to  say  that,  had  the  Pursuers 
attempted  to  use  the  road,  they  would  have  heen  treated  hy  him 
di£Eerently.  For  they  have,  since  the  institution  of  this  process, 
brought  matters  Mrly  to  the  test,  hy  making  the  attempt ;  and,  as 
was  to  have  heen  anticipated,  they  were  stopped  and  turned  hack. 

The  Pursuers,  therefore,  in  respect  of  title  and  interest,  stand 
Toty  mnch  in  the  same  situation  with  the  parties  at  whose  instance, 
in  Tarious  cases,  questions  have  heretofore  heen  raised  in  regard  to 
the  light  of  drove-road.  It  is  their  interest  in  the  use  of  the  road 
at  reipMiea,  which  constitutes  their  title.  It  is  not  as  owners 
or  possessors  of  any  dominant  tenement,  asserting  an  ordinary  right 
ol  servitude,  that  they  pursue ;  and  of  course  no  written  title  is 
necessary  to  be  produced  in  support  of  their  action.  To  repeat  the 
words  of  Lord  Stair,  already  quoted,  the  highway  is  "  patent  to  all 
the  lieges,  without  respect  to  land."  Accordingly,  though  all  the 
proprieton  in  the  district,  and  all  the  tenants  and  residenters  in 
the  immediate  neighbourhood,  were  to  oombine,  it  is  beyond  their 
united  power  to  shut  up  what  is  a  public  highway  ;  and  were  they 
to  make  the  attempt,  eveiy  party  entitled  to  travel  along  the  road 
wimld,  in  the  veiy  interest  implied  in  that  right,  have  sufiScient 
title  to  prosecute  declarator,  or  any  other  necessary  process  to  pre- 
serve and  keep  it  open. 

The  principle  now  laid  down  appears  to  receive  strong  illustra- 
tion from  sudi  cases  as  ScoU  (a),  where  "  action  was  sustained  at 
the  instance  of  those  having  occasion  to  travel  a  turnpike  road, 
condnding  against  the  trustees  to  put  the  road  in  repair,  or  to 
remove  the  toll-bar  ;'*  and  Earl  of  CasHlis  (b),  where,  at  the 
bstance  of  parties  similarly  situated,  in  respect  of  the  right  to  use, 
a  declarator  was  in  like  manner  sustained  against  the  Buigh  of 
Wigton  and  other  Burghs,  and  against  sundry  particular  heritors, 
concluding  for  immunity  "  from  tolls  for  cattle  passing  through 
these  towns,  or  by  certain  roads  or  bridges  leading  through  their 
groonds,  or  those  of  the  other  Defenders.'*  And  this,  notwithstand- 
ing it  was  contended,  very  much  to  the  same  effect  as  is  now  done 
by  the  Defender,  that  the  Pursuers  had  ''  no  title  to  pursue  this 
general  declarator  for  the  lieges  ;  and  it  ought  not  to  be  sustained 
for  themselvee,  as  no  ahsoMtar  can  be  proceeded  upon  it ;  and  they 
are  obliging  the  Defenders  vexatiously  to  show  their  writings ;  but 
if  any  unjust  toll  is  asked  of  any  in  particular,  he  may,  in  a  proper 

(a)  Ouild  ▼.  Scott^  Faculty  Collection  of  Decisiont,  2l8t  December,  1809. 
(6)  Earl  of  CasfUis  ▼.  Burgh  of  Wigton,  Morr.  16122. 

p2 
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ditkkof^atholl  ^^y^  obtain  a  remedy  against  it"    If,  in  the  present  case,  the 

ToBRiK,Ac.       Defender  had  shaped  his  obstmction  in  the  form  of  an  exaction 

of  toll,  as  the  price  of  being  allowed  to  pass  along  the  road,  these 

authorities  would  have  afforded  an  express  precedent  for  declarator 

of  immnnity  at  the  Pursuers'  instance. 

It  only  remains  to  notice  the  Defender's  observation,  that  in 
all  of  these  cases  the  action  was  brought  at  the  instance  of  parties 
who  actually  used  the  disputed  roads.  But  so  it  is  also  averred 
here,  the  express  allegation  of  the  Pursuers  being,  that  they  have, 
all  and  each  of  them,  "  travelled  on  the  said  road,"  and  "  been  in 
use  to  proceed  along  it,  when  travelling  between  Aberdeen,  or  other 
places  on  the  Dee  and  Blair- Athole,"  or  "  between  their  respective 
places  of  residence  and  the  upper  parts  of  the  valley  of  the  Dee, 
as  also  between  their  respective  places  of  residence  and  the  valleys 
of  the  Avon  and  the  Spey."  And  the  injury,  accordingly,  of 
which  they  complain  is,  that  the  shutting  of  this  "  regular  road 
and  thorough&re"  will  deprive  them  ''of  the  means  of  com- 
munication between  these  important  places,  &&,  otherwise  than 
by  adopting  indirect  roads,  and  making  a  circuit  of  many  miles." 

Even,  however,  had  the  Pursuers'  averments  not  been  so 
expressed  as  to  their  actual  use  of  the  road  in  time  past,  their  right 
to  use  it  in  time  to  come  would  still  have  been  undoubted ;  and 
the  Lord  Ordinaty  is  not  prepared  to  say  that  this  of  itself  would 
not  have  constituted  a  sufficient  interest  to  entitle  them  to  resist 
and  oppose  the  Defender's  attempt  vid/acti  (for  such  is  the  allega- 
tion) to  exclude  them  and  the  rest  of  the  public  from  what  they 
distinctly  allege  to  have  been  an  ancient,  and  to  be  still  an  existing, 
public  way. 

The  case  of  Tait{a)  does  not  seem  at  all  of  weight  as  an 
adverse  authority.  For  the  only  point  decided  was,  that  in  a  case 
of  proper  parish  roads,  which  had  been  shut  up  by  decree  of  the 
proper  authorities,  and  another  and  approved  line  substituted  in  its 
stead,  mere  servants,  hired  from  term  to  term,  having  no  fixed 
settlement  of  their  own,  but  living  in  family  with  their  masters, 
had  no  title,  because  they  had  no  proper  or  abiding  interest,  to 
prosecute  a  reduction  of  the  decree ;  Lord  Balgray  significantly 
asking,  "if  the  master  has  agreed,  or  does  not  object,  to  the 
alteration  of  the  road,  what  right  or  title  has  his  servant  to  resist 
it,  and  put  himself  in  opposition  to  his  master  ?"  Even  in  that 
case,  however,  none  of  the  Judges  doubted  or  called  in  question 
the  general  principle,  that  interest  in  the  road  was  sufficient  to 
give  title  to  pursue  in  questions  of  this  class.  Lord  Craiffie, 
indeed,  remarked,  that  as  ''the  road  is  alleged  to  be  a  public 
kirk  and  market  road,  he  apprehended  that  any  member  of  the 

(a)  TaU  ▼.  Lord  Lauderdale,  10th  Feb.  1827,  5  Shaw  &  D.  306. 
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commiinityy  who  can  show  sufficient  interest,  is  entitled  to  resist  DukvofAtholl 
any  alteration."  Tobbib,^. 

The  Duke  reclaimed  against  the  Lord  Ordinary* s 
interlocutor  to  the  First  Division  of  the  Court  of  Session 
who^  on  the  12th  of  December^  1849,  unanimously 
adhered  to  and  confirmed  his  Lordship's  decision  (a). 

His  Grace,  being  still  dissatisfied,  appealed  for  justice 
to  the  House  of  Lords;  and  was  there  met  by  the 
Pursuers  in  the  character  of  Respondents. 

The  Solidtor-General  (Sir  Mtzroy  Kelly)  and  Mr. 
Rolt,  for  the  Appellant:  There  is  no  authority  or 
principle  which  can  justify  a  proceeding  by  j)rivate 
parties  in  vindication  of  a  right  merely  public.  Infi- 
nite inconvenience  will  arise  if  such  a  suit  be  counte- 
nanced. A  perfect  stranger  having  no  connexion  with 
Glen  Tilt  may  maintain  it.  And  the  owners  of  land  in 
Scotland  will  be  exposed  to  perpetual  vexation.  [Lord 
Bbouoham  :  Why  might  not  a  proprietor  prevent  that 
mischief  by  bringing  an  action  to  have  it  declared  that 
his  land  was  free  from  such  a  claim  ?]  In  England  the 
remedy  would  be  by  indictment  under  the  control  of 
the  Attorney-General.  [Lord  Brougham  :  You  know 
well  that  such  indictments,  though  technically  of  a 
public  character,rarely  fall  under  the  Attomey-General^s 
notice.  They  are  usually  left  to  the  private  party.] 
The  Attorney-General  may  stop  a  vexatious  indictment 
by  a  nolle  prosequi ;  but  in  Scotland  the  proceeding 
is  subject  to  no  check.  The  consequences,  there- 
fore, of  affirming  this  judgment  will  be  serious. 
The  principle,  moreover,  on  which  it  rests  is  entirely 
new  in  the  law  of  Scotland.  Erskine,  4.  1.  17. 
Galhrectth  v.  Armour  (i),  Kerr  v.  Hamilton  (c),  Oswald 

(a)  The  Judges  present  were  the  Lord  Justice- General  (Boyle), 
Lord  Mackenzie,  and  Lord  Jeffrey.    Lord  Fullerton  was  absent. 
(h)  Bell's  App.  Ca.  374. 
(c)  23rd  January,  1823,  2  Shaw,  149. 
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DucKOF  atholl  y,  Lounic  (fl),  JBeTTfe  v.  Wilson  {b),  Forbes  v.  Forbes  {c), 
ToBBii,&c.  Harvie  v.  JSo^cr*  (d),  Anderson  v.  -Ear/  0/  Jfor/on  (c), 
EarlofCassilis  v.  Bwr^A  0/  Wiy^on  (/),  GuiW  v.  Sco«  (^), 
Tait  y.  X^or^/  Lauderdale  {JC),  Lord  Breadalbane  r. 
Mc  Gregor  (t),  Ewing  v.  Glasgow  Police  Commis- 
sioners {k),  Anderson  v.  Morton  (/).  By  these  autho- 
rities the  right  to  sue  is  so  limited  and  restricted,  as 
in  general^  if  not  in  every  case,  to  depend  on  one  or 
other  of  the  following  circumstances : — 1.  Special 
damage  from  actual  obstruction ;  2.  Actual  interest,  as 
that  of  Road  Trustees,  or  Justices  of  the  Peace  invested 
with  the  care  of  public  ways ;  or,  3.  Ownership  of  land, 
or  residency  in  the  immediate  vicinity,  and  consequent 
user  of  the  road  in  question.  Any  claim  on  the  part 
of  the  general  public,  independent  of  locality,  is 
therefore  unsustainable. 

Mr.  Bethell  and  Mr.  Anderson,  for  the  Respondents : 
The  facts  alleged  by  the  Respondents  must  at  this 
stage  of  the  suit  be  taken  to  be  admitted,  as  in  the 
case  of  an  English  demurrer.  Therefore  the  road  in 
question,  for  the  purposes  of  the  present  argument, 
is  assumed  to  be  a  public  road.  The  interlocutors 
appealed  from  merely  over-rule  the  preliminary  defence 
which  went  to  prevent  the  Respondents  even  from  being 
heard.  They  arc  not  simply  agitating  a  public  question. 
They  have  likewise  a  private  interest.     [Lord  Chan- 

(a)  Nov.  1828,  5  Murray,  6. 

\h)  13th  July,  1838,  Mc  Farlane,  91. 

(e)  20th  Feb.  1829,  7  Shaw,  441. 

{d)  17th  Jan.  1829,  7  Shaw,  287. 

(e)  9  July,  1846,  8  Second  Ser.  1085. 

(/)  11th  July,  1750,  Morr.  16122. 

(g)  2l8t  Dec.  1809,  Fac.  Coll. 
(h)  10  Feb.  1827,  5  Shaw  &  D.  330.  (i)  9  Murray,  210. 

{k)  Mc  Lean  &  Rob.  847 ;  and  more  especially  the  remarks  of 
Lord  Chancellor  Cottenham. 
(0  9th  July,  1846,  Second  Ser.  1085. 
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CELLO&:  What  is  meant  by  the  allegation  of  interrup-  dukeofatholl 
tion  after  the  institution  of  the  suit?]  The  case  of  •r<>^'"'*«- 
Cra^  V.  Arbidhnot  {a)  shows  that  a  wrong  done  pendente 
Ute  would  support  the  action.  A  declarator  is  by  the 
law  of  Scotland  the  only  remedy  appropriate  to  the 
circumstances  of  the  present  case.  Its  extensive  use 
and  apjplication  appears  from  Lord  Stair's  work  {b), 
where  that  great  legal  writer  lays  it  down  that  *'  decla* 
ratory  actions  may  be  pursued  for  clearing  any  kind  of 
right  relating  to  liberty^  dominion,  or  obligation.^'  The 
general  rule  to  this  effect  was  recently  affirmed  by  the 
Court  of  Session  without  any  qualification,  in  Barber 
V.  Griersan  {c).  And  the  decisions  upon  such  decla- 
rators bind  the  public  and  are  res  judicata,  Forbes  y. 
Forbes  {d),  Campbell  v.  Lan^  (c),  Younff  v.  Cuthbert- 
son  (/).  [Lord  Bbouoham  :  Is  it  not  still  an  open 
question  in  Scotland  how  far  you  can  bind  those  who 
are  not  made  parties  to  the  suit  ?  There  might  be  a 
collusiye  declarator.]  [The  Lord  Chancellor  :  Does 
the  Court  take  means  to  see  that  the  public  is  repre- 
sented in  these  cases  ?] 

The  limitation  and  restriction  of  the  right  to  sue 
attempted  to  be  set  up  by  the  Appellant,  is  unsupported 
by  authority  and  altogether  fictitious. 


The  Lord  Chancellor  {g) : 

My  Lords,  the  merits  of  this  cause  are  not  now 
before  the  House.  The  simple  question  to  be  decided 
is  whether  the  Respondents  have  a  right  to  sue;  a 
question,  after  all,  not  of  any  real  importance  or 
difficulty  in  point  of  law. 

(a)  4  Shaw  &  D.  440.  (b)  B.  4,  T.  3,  §  47. 

(c)  5  Shaw  &  D.  603. 

(d)  20th  Feb.  1829,  7  Shaw  &  D.  440. 

(e)  19th  June,  1851, 13  New  Ser.  1179. 
(/)  9th  July,  1851,  13  New  Ser.  1308. 
(ff)  Lord  St.  Leonards. 


Lord  ChcmceUor't 
opinion. 


7j^  cases  in  the  house  op  lords. 


Duke  of  Atuoll 

V. 

ToRaiK,  &c. 
/x/rd  Chancellor's 


A  good  deal  of  contention  has  arisen  as  to  the  effect 
of  the  averments.  It  was  insisted,  at  the  opening  of 
opinion.  the  case,  that  the  Respondents  must  prove  a  user  of  the 
road ;  and  it  was  further  urged,  that  the  effect  of  the 
decision  appealed  from  was  to  determine  that  point 
against  the  Appellant. 

It  seems  now,  however,  to  be  admitted  on  both  sides 
that  that  question  is  not  concluded ;  and  that  it  wiU  be 
competent  for  the  Court  in  Scotland  to  deal  with  it  as 
may  be  fit  in  course  of  the  further  proceedings. 

My  Lords,  the  character  in  which  these  parties  sue 
is  shown  by  their  description: — ''Alexander  Torrie, 
residing  in  Aberdeen;  Robert  Cox,  residing  in  Edin- 
burgh ;  and  Charles  Law,  residing  in  PerthJ^  Now  take 
the  latter,  for  example ;  he  belongs  to  the  very  county 
where  this  road  is  situate ;  residing  at  what  may  fairly  be 
called  one  of  the  termini ;  and  he  has,  according  to  his 
own  averment,  himself  paid  composition  and  service- 
money  for  its  repair.  By  their  condescendence  the 
Respondents  positively  state  that  they  have  all  used  the 
road,  that  they  still  have  occasion  to  use  it,  and  that 
they  cannot  go  from  one  terminus  to  the  other  except 
by  means  of  it,  unless  by  resorting  to  a  circuit  of  many 
miles,  which  they  are  not  bound  to  do.  Now,  supposing 
those  facts  to  be  proved,  they  would  present  a  very 
different  case  from  that  which  has  been  the  subject  of 
contention  at  your  Lordships^  bar;  for  the  question 
here  has  been  made  an  abstract  question,— can  one  of 
her  Majesty's  subjects  institute  an  action  of  this  sort 
on  behalf  of  the  public,  not  having  himself  used  the 
road,  and  having  only  a  right  in  common  with  the  rest 
of  the  community.  That  controversy,  if  it  be  one,  may 
never  arise ;  because  if  the  averments  are  proved,  the 
case  will  come  so  nearly  within  the  authorities,  that 
there  may  be  no  legal  question  to  decide. 

Now,  the  difficulty  of  this  case  has  mainly  arisen 
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fix)mthe  difference  between  the  law  of  Scotland  and  ^^^^^''^o^ 
the  law  of  England.  By  the  law  of  England  any  person^      torbib^&c. 

-_  ,  ^  /.i^  'Lord  OlumceUor^s 

under  the  guidance  of  the  officers  of  the  Crown,  can  cpmum. 
try  the  right  to  a  road,  on  behalf  of  the  public  generally, 
by  indictment.  But  the  law  of  Scotland  provides  no 
such  method  of  establishing  a  right;  and,  therefore, 
the  question  is,  whether  the  course  adopted  in  the 
present  case  be  or  be  not  legal.  If  it  be  not  legal, 
there  is  no  other  mode  that  I  am  aware  of,  in  which, 
supposing  the  controversy  to  be  one  of  general  right, 
it  can  in  Scotland  be  brought  to  trial. 

Now,  assuming  for  the  purposes  of  the  present  argu- 
ment that  the  public  generally  have  a  right  to  use  this 
road,  it  would  seem  to  follow  that  every  man  may 
vindicate  that  right.  It  is  not  denied  that  he  may 
pursue  his  right  in  respect  of  any  special  obstruction 
which  causes  damages ;  but  the  question  is  whether  by 
the  law  of  Scotland  he  can  institute  a  declarator  to 
establish  a  general  public  right  7  Why  should  he  not  ? 
Great  inconvenience,  it  is  said,  may  arise  from  such  a 
suit.  Extreme  cases  have  been  put  by  the  Appellant's 
counsel.  But  if  the  right  exists,  it  wiU  not  be  taken 
away  by  showing  inconvenience. 

The  Appellant  desires  to  limit  and  confine  to  certain 
classes  the  title  to  vindicate  the  public  right  of  road, 
which,  for  this  purpose,  is  admitted  to  exist.  It  would, 
I  apprehend,  have  been  rather  singular,  if,  by  the  law 
of  Scotland,  that  right  had  been  very  strictly  limited 
and  tied  down. 

How  stand  the  authorities  ?  On  the  side  of  the 
Appellant,  every  case  which  has  been  cited  is,  to  a  certain 
ewtenty  a  decision  in  favour  of  the  right  to  institute  an 
action  of  this  sort  on  behalf  of  the  public.  But  then 
the  argument,  on  the  part  of  the  Appellant,  is, — you 
cannot  show  me  a  case  in  which  any  man,  simply  as 
one  of  the  public,  has  been   allowed  to  maintain  an 
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DuKKOF  atholl  action  of  declarator.  Is  there  any  caae  in  which  such  a 
ToEBiE^&c.  ^gj^^  j^^  Y^^ji  denied?  The  answer  is,  no;  and 
cpinum.  *  therefore  all  the  cases,  as  far  as  they  go,  establish  the 
rights  of  the  different  persons  who  have  brought  actions 
of  declarator  as  portions  of  the  public,  and  in  every 
case  the  right  to  maintain  such  actions  has  been 
sustained. 

As  far  as  they  go,  then,  the  authorities  are  in  fact  all 
in  favour  of  the  Respondents  and  against  the  Appellant. 
I  admit  they  do  not  decide  the  precise  point  which 
has  now  been  argued  at  your  Lordships^  bar ;  but  to  a 
great  extent  they  do  decide  it ;  and  then  the  question 
is,  whether  we  are  bound  by  the  law  of  Scotland  to  go 
to  the  whole  extent  or  not ;  that  is,  whether  the  cases 
which  have  been  decided,  have  been  decided  on  the 
general  principle,  that  the  right  to  sue  must  be  com- 
mensurate with  the  right  to  use ;  that  whoever  has  the 
right  to  use,  has  also  the  right  to  sue ;  and  that  it  falls 
upon  those  who  maintain  that  that  right  is  to  be 
limited,  to  show  that  by  the  law  of  Scotland  it  has  been 
limited,  or  ought  to  be  limited.  They  have  failed  to 
show  that  it  has  been  limited ;  and  they  have  failed,  I 
think,  to  show  that  it  ought  to  be  limited.  And  what- 
ever may  be  the  theoretical  or  speculative  objections 
to  this  state  of  things,  I  believe,  my  Lords,  that  no 
practical  inconvenience  has  ever  been  felt  or  ever 
will  arise  from  it.  Men  are  not  so  fond  of  litigation 
as  quixotically  to  institute  actions  of  declarator  to 
try  rights  of  road  with  which  they  are  not  naturally 
connected,  or  for  the  use  of  which  they  have  not 
some  occasion. 

Very  strong  cases  of  inconvenience  have  been  put  by 
the  Solicitor-General;  and  no  doubt  there  would  be 
some  hardship  if  a  man  having  no  connexion  whatever 
with  Olen  Tilt  or  with  Scotland,  residing  perhaps  in  a 
remote  part  of  England,  should  think  fit  to  maintain 
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an  action  of  this  sort.     But  it  would  be  rather  an  ^>^^oi^'^^^ 

expensive  proceeding-*a  costly  amusement  to  resort  to;      tobrw,  ao. 

and  one,  I  think,  of  which  there  is  not  much  danger.        cpinum. 

The  danger  practically  is  greater  the  other  way.     It 

seems  clear,   however,   from  two  of  the  cases,  Forbes 

V.  Forbes,  and  Campbell  v.  Idtnff,  that  as  any  member 

of  the  community  can  maintain  an  action  to  establish 

a  general  right  on  behalf   of  the  public,  so,  on  the 

other  hand,  the  owner  of  the  property  may  maintain 

an    action    of  declarator    to    establish    his    right  to 

exclude  the  public.    I  think  those  cases  establish  that 

general  proposition.     But  then   it   is    said,   see  what 

an    inconvenience    this  would    lead  to;    because  the 

Duke  of  AthoU  might  institute  an  action  of  declarator 

against  any  person  now  at  the  bar,  in  order  to  establish 

his   right  to  this  property  discharged  and  free  from 

the  public  right  of  road.      That  case  may  possibly 

happen ;  but  it  is  not  very  likely  that  the  Courts  will 

have  often  to  deal  with  such  extravagant  possibilities, 

which,  if  they  should  arise,  would  be  an  abuse  of  the 

law,  and  would  be  sure  to  be  corrected.     Suppose,  for 

instance,  that  the  Duke  of  Atholl  thought  fit  himself  to 

institute  an  action  of  declarator,  for  the  purpose  of 

having  it  established  that  the  public  had  no  right  to 

use  this  road.     He  might  do  so.     Against  whom  would 

he  be  likely  to  proceed?      Why,   against  the  very 

persons  whom  he  desires  most  to  exclude ;  and  I  should 

be  very  much  surprised  indeed,  if  his  Grace  should  fix 

on  any  other  persons  than  such  persons  as  '^  Alexander 

Torrie,  Robert  Cox,  and  Charles  Law,^'  the  present 

Respondents.     I  think  those  are  precisely  the  persons, 

or  sorts  of  persons,  whom  he  would  probably  fix  upon  as 

defenders.     It  would  be  wild  to  bring  such  an  action 

against  an  indifferent  stranger,  because  it  would  not 

bind  as  res  judicata  the  whole  of  the  public.     It  would 

operate  to  no  purpose  and  would  be  really  thrown  away. 
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DiTKB  or  Atholl 

V. 
TOBBIK,  Ac. 


Looking^  therefore^  my  Lords^  at  the  situation  of  the 
Respondents^  and  adverting  to  the  places  where  they 
opmiM,  reside^  and  the  facts  averred  by  them^  I  am  very  far 
from  certain  that  the  general  public  question  which  has 
been  agitated  at  your  Lordships'  bar  will  arise  in  this 
case ;  but  if  it  do  arise^  I  apprehend  there  will  be  no 
great  difficulty  in  disposing  of  it^  after  an  examination 
of  the  authorities. 

Upon  the  case  of  Tait  v.  Lord  Lauderdale,  we  have 
had  a  great  deal  of  discussion^  as  to  whether  servants 
were  properly  or  not  excluded.  I  do  not  see  how  that 
discussion  bears  upon  this  question ;  for  suppose  that 
servants,  living  with  their  master,  have  no  right  to  sue 
— what  then  ?  The  rights  of  the  public  are  just  where 
they  were.  The  persons  prosecuting  the  present  suit 
are  not  servants ;  and,  therefore,  I  am  not  aware  how 
that  case  applies  to  the  point  now  before  your  Lordships. 
But  that  case  does  bear  in  this  manner — ^that  there 
were  several  classes  of  people  there,  and  among  others 
"merchants  in  Lauder ;''  and  the  contention  arose  in 
respect  of  places  contiguous  to  Lauder ;  I  think  that 
must  be  inferred.  The  opinions  of  the  Judges  are  very 
strong,  and  it  is  impossible  to  read  them  without 
coming  to  the  conclusion  that  they  considered  the  right 
to  be  in  the  Pursuers  as  a  portion  of  the  public ;  not 
because  they  were  merchants  in  Lauder,  but  because, 
being  merchants  in  Lauder,  they  were  a  portion  of  the 
public,  and,  as  a  portion  of  the  public,  had  a  right  to 
sue.  It  seems  to  me,  my  Lords,  that  every  case,  to  the 
extent  to  which  it  goes,  is  an  authority  for  the 
Respondents ;  and  every  case,  to  the  extent  to  which 
it  goes,  is  an  authority  against  the  Appellant. 

The  learned  counsel  of  the  Appellant,  as  I  understand 
their  contention,  say  that  the  right  must  be  either 
patrimonial  or  local ;  and  they  seemed  to  be  very  much 
disposed  to  argue,  if  they  could  have  done  so,  that  it 
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was  a   servitude.      But  it  is  clear  that  it  is  not   a  dukkofAtholl 

servitude.     A  servitude  is  one  tMng;  but  a  general      Tonxn,  &c. 

right  upon  a  dedication  to  the  public  is  another  thing.  ^'^^J^!^' 

According  to  the  assumption  of  the  present  argument^ 

this  is  a  road,  with  a  right  to   the  whole  world  to 

traverse  it;   and  therefore  it  has  nothing  to  do  with 

a  dominant  tenement,   or  a   servient  tenement,   and 

there  is  no  question  of  servitude.     The  question  is — ^is 

this  road  or  not  dedicated  to  the  use  of  the  public  7 

If  it  be  dedicated  to  the  use  of  the  public,  why  should 

not  the  public  have  a  right  to  sue  ?   That  there  should 

be  a  patrimonial  or  local  interest,  as  has  been  argued 

this  morning,  is,  I  apprehend,    entirely  out    of  the 

question.     There  is  no  authority  for  such  a  proposition 

beyond  this — that  in  most  of  the  cases  you  find  (as 

might  have  been   expected)    that  the    persons  suing 

were  persons  who  had,  in  fact,  either  some  patrimonial 

or  some  local  interest  in  the  question;  and  if  there 

had  been  ever  so  many  more  cases,  the  same  element 

would   probably  have   been  found.     But  this   by  no 

means  proves  the  necessity  of  such  interest  to  support 

the  proceeding. 

In  conclusion,  my  Lords,  I  have  to  observe,  that 
when  the  Appellant  affirms  that  the  right  to  sue  iu 
these  cases  is  to  be  subject  to  certain  limitations  and 
restrictions,  he  imposes  on  himself  the  necessity  of 
telling  your  Lordships  what  those  limitations  and 
restrictions  are  to  be.  But  his  attempt  to  do  this  has 
only  shown  the  impossibility  of  laying  down  any 
general  rule  capable  of  adoption; — and  fortunately 
none  is  required. 

I  propose,  therefore,  my  Lords,  that  the  House  affirm 
the  interlocutor  of  the  Court  below;  and  necessarily 
with  costs.  It'  will,  however,  remain  open  to  the 
Appellant  to  insist  that  the  Respondents  shall  prove 
their  right,  according  to  the  law  of  Scotland,  whatever 
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DuKBOF  atholl  II  jj^^j  turn  out  to  be.     And  this  decision  will   leave 
ToBR«,&c.      jjj^  g^j^  ^^  liberty  to  exclude^  if  he  can,  her  Majesty^a 
opiHuZ    *  subjects  from  Glen  Tilt  (a). 

Interlocutors  affirmed,  with  Costs, 

(a)  Lord  Broagham,  not  having  been  present  during  the  entire 
ailment,  took  no  part  in  the  above  Judgment;  but  the  Lord 
Chancellor  stated  that  his  noble  and  learned  fnend  in  no  respect 
dissented  from  the  course  recommended  to  the  House. 


Spottiswoode  &  Robertson. — Dodds  &  Greig. 
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ON  ERROR, 

FROM  THE  COURT  OF  EXCHEQUER  IN  SCOTLAND. 


AGNES  AND  MARY  BROWN,  Plaintiffs  in  Error. 

1862 

H.  M.  ADVOCATE-GENERAL,  Defendant  in  Error.  lotA,  nth,  and 

28th  June. 

The  information  set  forth  that  one  Grace  Brown  had  j^ty^^'^''^ 
died  leaving  personal  estate  of  great  value,  and  that  her  S^J^tMhTuving, 
sisters^  Agnes  and  Mary  Brown,  had  intromitted  with  t^tamenury,  or 

subject  to  legacy 

and  entered  upon  the  management  thereof:  but  that  duty. 

r  "7s  9  Upon  a  recital 

they  had  not  exhibited  the  inventory,  or  paid  to  the  use  SnJ^ctii^Tfive 
of  her  Majesty  the  stamp  duty,  by  the  statutes  (o)  in  t^a?^'^nfn- 

•I  .      J  Btmment  convey 

8UCn  case  required.  and  assign  "from 

them  and  their 
Plea,  general  issue.  ^elrs  severally 

^  to  and  in  favour 

of  each  other,  and 
to  the  heirs  and 

Upon  the  trial  a  special  verdict  was  returned,  finding  £ftfS??ivor!"® 

that  the  said  Grace  Brown  had  died  on  the  7th  of  June  teionghfl^to*^"" 

1841,  and  that  if  any  inventory  duty  were  chargeable  propeVty  to  which 

in  respect  of  her  personal  estate,  her  said  sisters  were  entmed  at  their 

*  *  '  death;  transfer- 

bound  to  make  it  good.  "^m ?hTm*^ 

But  upon  the  legal  question,  whether  there  really  from^ilV^de- 
were  any  such  personal  estate  of  the  deceased,  liable  to  ^e^nt  to  lid  in 

.  favour  of  them- 

mventory  duty,  the  ludgment  of  the  Court  was  to  be  selves  jointly, 

*'  •"  «i       o  and  the  survivors 

taken.  And  the  decision  of  that  question  was  held  to  Jhei^^^t^h  ""^ 
depend  upon  the  construction  to  be  put  on  a  most  SSteftion^^d 
singular  instrument  to  which  the  deceased  had  been  a  tion  t^'^pay  Si' 

dehtsofthe 
party.  sisters  prede- 

*        •^  ceasing.    Held 

That  instrument  bore  date  the  26th  of  January,  jS^^t^^^^ow) 
1825,  and  was  as  follows  :—  ^^^t  ^^of" 

testamentary ; 
and  that  duty 
under  the  stamp 

(a)  48  Geo.  III.  c.  149,  a.  38  ;  65  Geo.  III.  c.  184,  sch.  part  3.       ^mandJwe! 
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On  Ebbor. 


AoKKs  &  Mart 
Bbown 


U.  M.  Advo- 

CATK-GuriBAL. 


We,  Grace  Brown  (a),  Agnes  Brown  (b),  Euphemia  Brown,  Mary 
Brown  (c),  and  Jessy  Brown,  lawful  daughters  of  the  deceased 
James  Brown,  do,  for  the  love,  favour,  and  affection  we  have  and 
bear  to  each  other,  hereby  assign,  dispone,  convey,  and  make  over, 
from  us  and  our  heirs  severally,  to  and  in  favour  of  each  other,  and 
to  the  heirs  and  assignees  of  the  last  survivor,  all  lands,  heritages, 
tacks,  steadings,  rooms,  possessions,  heritable  bonds,  wadsett  rights, 
decreets,  and  abbreviates  of  adjudication,  and  grounds  and  warrants 
thereof,  together  with  all  and  snndiy  goods,  gear,  debts,  snms  of 
money,  body  clothes,  wearing  apparel,  rings,  jewels,  and  other 
paraphernalia ;  and  in  general,  the  whole  heritable  and  moveable, 
real  and  personal  subjects,  effects,  means,  and  estate,  of  whatever 
kind  or  denomination  now  pertaining,  belonging,  indebted,  or  rest- 
ing, owing  to  US,  or  either  of  us,  or  to  which  we  or  either  of  us  shall 
have  right  in  any  manner  or  way  at  the  period  of  our  or  either  of 
our  deaths,  with  the  writs,  title-deeds,  evidents,  and  securities  of 
the  said  heritable  subjects  and  bonds,  bills  and  other  vouchers, 
instructions  and  documents  of  the  said  personal  subjects,  with  all 
that  may  then  have  followed,  or  may  be  competent  to  follow  npon 
the  same,  dispensing  with  the  generality  hereof,  and  declaring  these 
presents  to  be  as  valid,  effectual,  and  sufficient  as  if  every  particular 
of  our  and  each  of  onr  subjects,  effects,  means,  and  estate  had  been 
herein  specially  enumerated  and  set  down,  turning  and  transferring 
the  whole  premises  from  us  severally,  and  from  the  predeceasor 
and  predeceasors,  to  and  in  favour  of  ourselves  jointly,  and  the 
survivors  and  survivor  of  us,  whom  we  hereby  surrogate  and  sub- 
stitute in  the  full  right,  title,  and  place  of  us  severally,  and  of  the 
predeceasor  and  predeceasors,  with  full  power  to  us,  and  to  the 
survivors  and  survivor  of  us,  to  intromit  with,  sell,  use,  and  dispose 
of  the  subjects,  effects,  means,  and  estate,  heritable  and  moveable, 
real  and  personal,  hereby  conveyed ;   and  to  uplift  and^dischaige 
the  debts  and  sums  of  money  that  may  be  owing  to  us  separately, 
or  to  either  of  us,  at  present  or  during  our  joint  lives,  or  at  the 
period  of  our  or  either  of  our  decease  ;  declaring,  however,  as  it  is 
hereby  expressly  provided  and  declared,  that  the  survivors  and 
survivor  of  us  shall  be  bound  and  obliged,  as,  by  acceptance  hereof, 
we  bind  and  oblige  ourselves,  and  survivors  and  survivor  of  us,  to 
pay  off  and  discharge  the  whole  debts,  sick-bed  and  funeral  chaises 
of  the  predeceasor  and  predeceasors ;  which  mutual  agreement  and 
conveyance  before  written,  we  bind  and  oblige  ourselves  severally, 
and  our  respective  heirs,  to  warrant  to  each  other,  and  to  the 
survivors  and  survivor  of  us,  from  all  facts  and  deeds  done  and 
granted,  or  that  can    be    done    and    granted    by    us   severally, 
prejudicial  hereto. 


(a)  The  dcceaacd.  (6)  One  of  the  PlainUfft  in  Error, 

(c)  The  other  Plaintiff  in  Error. 
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The  Court  of  Exchequer  (consisting  of  Lord  Jeffrey 
and  Lord  Cumnghame)  were  of  opinion  that  inventory 
duty  was  demandable ;  and  judgment  was  therefore 
entered  for  the  Queen. 

The  grounds  of  this  judgment  were  fully  stated  by 
Lord  Jeffrey i  who  held  that  the  instrument  of  the 
26th  January^  1825,  was  of  a  two-fold  nature;  operating 
partly  as  a  present  conveyance,  and  partly  as  a  last 
will  and  testament.  His  Lordship's  reasoning,  though 
abridged,  is  here  set  out  in  substance,  because  it  will 
be  found  that  the  Lord  Chancellor  criticises  it  very 
specially  in  recommending  the  final  judgment  of  the 
House,  which,  without  Lord  Jeffrey* b  argument,  would 
be  leas  easily  intelligible. 

Lord  Jeffre\fs  argument  was  as  follows : — 

I  im  inclined  to  hold,  that,  by  the  terms  of  this  extraordinary  instm- 
ment,  each  of  the  parties  (and  Grace  Brown,  of  course,  as  one  of  them) 
was  finally  divested  of  all  the  articles  of  property  that  had  previously 
belonged  to  her.  The  words  of  Conveyance  are  very  precise  and 
^»ecial ;  and  as  they  expressly  make  over  to  her  sisters,  inter  cUia, 
all  her  body  clothes,  jewels,  and  trinkets,  I  am  of  opinion,  that, 
after  the  execution  of  that  deed,  she  had  no  longer  any  separate 
property  in  her  own  slippers  or  under  petticoats — and  could  not 
give  a  cast  gown  to  her  waiting  woman,  without  a  vote  of  the  whole 
sisterhood:  and  I  think,  further,  though  this  is  less  absolutely 
declared,  that  she  was  under  an  obligation  to  throw  into  this  com- 
mon fund  all  that  might  afterwards  come  to  her,  by  succession  or 
otherwise— and  was  tied  up,  by  the  special  clause  of  warrandice, 
from  defeating  this  ample  and  somewhat  lavish  conveyance,  by 
any  separate,  gratuitous,  or  testamentary  deed.  But  though  thus 
effectually  stripped  of  all  her  original  property,  I  take  it  to  be 
equally  dear  that  she  was,  by  the  same  deed,  simultaneously  vested 
with  other  property,  of  an  equivalent  or  superior  value ;  and  took  at 
least  as  much  as  she  gave  by  this  mutual  conveyance.  She  finally 
made  over,  no  doubt,  four-fifths  of  all  her  peculiar  property  to  her 
foor  sisters ;  but  she  got  from  each  of  them,  in  return,  one-fifth  of  all 
tkey  severally  had  at  the  time,  or  might  ever  afterwards  acquire  ; 
with  an  equal  right  to  the  use,  management,  disposal,  and  enjoyment 
of  the  fund  thus  created  by  their  mutual  contributions.  That  this 
common  fund  was  thereafter  to  be  held  by  the  whole  five  as  joint, 
hui  unUwmted  proprietors^  and  not  in  any  sense  or  degree  in  trust, 


Om  Ebbob. 


AOVKB&  Ma  BY 

Bbowx 


H.  M.  Aoro- 

CATB-GBirXEAL. 
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Ox  Error. 


A0KB8  &  Mart 
Brown 


II.  M.  Adto- 
catk-Ukkkral. 


or  for  life-rent  or  alimentary  purposes,  I  take  to  be  manifest  from 
the  whole  tenor  of  the  deed,  and  every  separate  provision  it  contains. 

I  hold  it  to  be  perfectly  clear,  that,  while  they  all  survived,  these  ^^b 
ladies  were  the  joint  but  full  proprietors  of  all  that  had  previously 
belonged  seversdly  to  each ;  and  consequently,  that  each  of  them 
was  vested  in  one  equal  fifth  share  of  the  fund  created  by  this 
collation  of  their  several  properties  ;  the  whole  effect  of  the  mutual 
conveyance,  in  so  far  as  it  was  operative,  and  implied  a  contract  or 
agreement  inter  vivos,  being  to  commute  or  convert  the  right  they 
severally  had  before,  to  certain  articles  of  individual  property,  into 
a  right  to  an  equal  fifth  share  of  the  joint  stock  or  fund  now 
created — and  to  restrain  them  by  the  clause  of  warrandice  from 
dissolving  this  union,  or  dilapidating  the  common  fand,  by  separate 
gratuitous  acts  of  alienation. 

But  while  such  was  the  condition  of  the  parties  as  to  acts  of  this 
description,  it  is  very  material  to  observe,  that  the  share  of  the 
common  fund  thus  belonging  to  each  was  all  along  attachable  by 
their  several  creditors,  either  during  the  life  of  the  individual  debtor 
or  after  her  death.  The  deed  recognises  this  liability  without  even 
limiting  the  obligation  to  the  actual  value  of  the  succession. 

Such,  then,  being  the  nature  of  the  deed,  and  such  the  rights  of 
the  parties  under  it,  when  considered  as  an  agreement  and  regnl*- 
tion  of  these  rights  inter  vivos^  it  remains  to  be  determined  what 
was  the  true  character  and  legal  effect  of  the  mortis  causa  destinatioB 
which  it  also  contains.  This  ultimate  destination  is  essentially, 
and  in  its  own  nature,  distinct  from  any  arrangement  of  the  joint 
rights  of  parties  while  all  of  them  were  alive. 

The  argument  is,  that  because  everything  belonging  to  each 
of  the  sisters  was  onerously  conveyed  to  the  whole,  by  the  deed  of 
1 825,  the  whole  were  entitled,  as  a  body,  to  retain  it  against  any 
claim  of  the  individual  creditors  of  each  and  all  of  these  sisters. 
But  this  seems  too  palpably  extravagant  to  require  a  serious  refuta- 
tion. The  only  truly  onerous  part  of  the  agreement  of  1825  was 
the  exchange  or  substitution  of  the  exclusive  right  which  each  pre- 
viously had  to  the  separate  articles  of  her  property,  for  a  fifth  share 
of  the  mass  formed  by  their  union.  The  day  before  they  entered 
into  that  agreement  the  whole  of  that  mass  belonged  to  the  whole 
sisters ;  each,  however,  having  then  only  an  exclusive  right  to 
certain  articles  of  it.  But  the  day  after  the  agreement,  the  u^ok 
mass  still  belonged,  as  before,  to  the  whole  sisters;  only  that  the 
former  right  of  each  to  particular  articles  was  now  converted  into  a 
right  to  one-fifth  of  the  whole  united  fund.  None  of  them,  there- 
fore, was  divested  of  any  property  by  this  arrangement  A  change 
was  merely  made  in  the  specific  form  or  description  of  that  pro- 
perty. But  their  new  shares  of  it  were  as  fully  vested  in  each  of 
them,  as  the  whole  had  ever  been ;  and  were  consequently,  it 
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would  seem,  as  open  to  attachmrat  by  their  creditors.  It  would  be 
strange  indeed,  if  by  a  mere  mutual  conveyance  to  each  other, 
parties  could  thus  withdraw  the  property  they  all  continued  to 
hold  and  enjoy  from  the  claims  of  their  lawful  creditors. 

The  pretence  of  onerosity,  too,  in  so.  far  at  least  as  relates  to  the 
rights  inter  tiifos,  appears  tq  me  little  less  extravagant.  The 
exchange  of  an  exclusive  right  to  certain  articles  of  property, 
thrown  into  a  common  fund,  for  a  general  right  to  a  certain  share 
of  tiiat  fund,  might,  in  one  sense,  be  said  to  be  onerous ;  but,  in 
truth  and  reality,  it  wAs  a  mere  exchange.  The  contract  itself 
might,  perhaps,  be  onerous  and  irrevocable ;  but  the  subject  taken 
under  it  became  as  much  the  exclusive  property  of  the  party  taking 
it  as  that  was  formerly  which  had  been  surrendered  in  exchange. 

The  great  objection  which  was  pressed  upon  us  was,  that  the 
deed  under  which  the  defendants  claim  and  have  taken  the  succession, 
was  <merou9f  and  was  not  revocable;  and  it  may  be  right  to  say  a 
few  words  as  to  each  of  these  allegations  separately. 

As  to  imerosi^,  it  is  plain,  as  no  separate  consideration  is  alleged 
to  have  been  given  for  the  bequest,  that  there  was  none,  except 
what  may  be  supposed  to  have  arisen  from  the  mortis  causa  desti- 
nation  having  been  mutual-^or  made  in  common  by  and  to  all  the 
parties  to  the  deed.  Now,  is  it  possible  to  say,  that  this  constitutes 
any  proper  onerosity,  or  obligation  to  pay,  or  to  do  something  in 
return  for  a  valuable  consideration  actually  received  ?  or  is  it 
anything  else  in  effect,  but  a  mere  cross-fire  of  gratuitous  legacies 
<nr  bequests,  with  substitutions  ? — ^which  are  always  given  from  some 
motive  or  inducement — and  may  be  given  on  the  inducement 
arising  from  the  knowledge  that  a  similar  bequest  has  been  made 
hj  the  intended  legatee  without  losing  their  proper  character  of 
bequests  ?  And  indeed,  if  this  be  not  the  true  view  of  the  law,  the 
objection  would  obviously  be  equally  available  against  all  Mutual 
TettamentSy  which,  especially  among  near  relations,  are  by  no 
means  unusual.  But  I  have  never  heard  that  the  surviving  parties 
ever  hesitated  in  such  cases  to  act  and  confirm  as  executors,  and 
eonseqaently  to  pay  inventory  duty,  since  that  impost  has  been 
exigible ;  uid  I  understand  the  practice  in  this  respect  to  have 
been  invariable.  Yet  all  such  testaments  are  obviously  just  as 
onerous  as  this  can  be  pretended  to  be.  In  substance  and  reality 
this  is  a  mutual  or  joint  testament,  and  nothing  else.  It  makes 
over  only  ^  free  succession  of  the  several  parties  from  and  after 
the  period  of  their  respective  deaths,  and  it  anxiously  describes 
what  is  so  made  over  as  '^  all  that  may  belong  or  be  owing  to  us  at 
the  time  of  our  decease,"  a  form  of  expression  peculiarly  appropriate 
to  testamentary  instruments,  as  was  well  remarked  by  Lord  Fullerton 
m  the  case  of  Trotter,*  in  1847.    So  completely,  indeed,  does  this 
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*  Advocate-Cfeneral  v.  Trotter,  10  Second  or  New  Series,  56. 
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matoal  destination  to  sarvivon  coincide  with  the  nature  and  anb- 
stance  of  a  testament,  that  it  woald  plainly  have  been  no  way 
inconsistent  with  its  actual  tenor,  but,  on  the  contrary,  a  very 
suitable  and  proper  following  ont  of  its  undoubted  object,  if  it  had 
contained  an  express  nomination  of  the  said  surrtyor  or  survivors, 
as  executors  and  sole  residuary  legatees  of  those  predeceasing ;  or 
had  in  terms  bequeathed  a  number  of  special  legacies  to  other 
parties,  payable  either  at  the  death  of  the  last  survivor,  or  even  by 
instalments  on  that  of  each  of  the  several  testators.  But  if  there 
would  have  been  no  incongruity  in  the  introduction  of  these  or 
similar  appointments  while  their  insertion  would  have  fixed  its 
character  beyond  all  question,  can  it  be  seriously  doubted  that  its 
true  and  substantial  description  was  from  the  beginning  that  of  a 
testamentary  instrument  ? 

The  objection  chiefly  relied  on,  however,  though  substantially 
based  on  this  allegation  of  onerosity,  was,  that  the  deed  was 
irrevocable — and  so,  it  was  said,  inconsistent  with  the  nature  of  a 
testament ;  to  which  it  was  assumed  to  be  essential,  that  it  should 
be  revocable  up  to  the  moment  of  death.  Now  there  are  various 
good  answers,  as  it  seems  to  me,  to  this  allegation.  In  the  first 
place,  it  is,  like  the  last,  equally  applicable  to  the  case  of  proper 
mutual  tettamentSy  with  nomination  of  executors  and  bequests  of 
legacies  in  strict  technical  terms.  These,  too,  when  once  executed 
and  delivered  into  neutral  custody,  for  mutual  behoof,  I  take  to  be 
legally  irrevocable  ;  and  they  are  so,  beyond  all  doubt,  after  the 
death  of  any  of  the  parties.  But  it  has  never  been  doubted,  that 
they  must,  notwithstanding,  be  dealt  with  in  all  respects  as  testa- 
ments. In  the  next  place,  is  it  true,  either  in  law  or  in  feurt,  that 
the  deed  now  in  question  is  really  irrevocable  1  It  may  not  be 
revocable  by  any  one  of  the  conjunct  testators ;  but  it  is  certainly 
revocable  by  the  whole  ;  and  the  whole  is,  in  such  a  case,  the  only 
true  or  legal  testator  ;  and  so  the  joint  testament  is  truly  revocable, 
exactly  as  any  other  testament  is,  by  the  will  and  act  of  the  proper 
testator — the  only  party  who  did  or  could  make  it,  in  the  form  in 
which  it  was  made.  That  testator  was,-  no  doubt,  in  these  cases,  a 
plural  or  composite  person ;  but  a  person  entitled  to  make  such  an 
instrument— and  afterwards  to  unmake  it,  exactly  as  any  other 
maker  might  do.  Lord  FuHerton,  I  observe,  takes  the  same  view 
of  the  law  in  the  case  of  TroUer.  He  there  says,  "Mutual 
testaments  may  not  be  revocable  by  one  of  the  parties ;  but  most 
unquestionably  they  might  be  recalled  if  both  parties  agree;  so 
that  they  are,  in  truth,  revocable** 

By  the  law  of  Scotland,  testaments  may  be  made  both  onerous 
and  irrevocable,  without  losing,  in  any  respect,  their  proper  cha- 
racter of  testaments  ;  or  entitling  those  who  take  benefit  by  them 
to  exemption  from  any  of  the  consequent  liabilities.    Lord  Stair's 
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authority  on  this  matter  is  precise  and  positive  (a) .    And,  finally,  the       Om  Ebbob. 
•tatotes  are  so  far  from  requiring  a  proper  or  r^galar  testament,  with    Aomeb  &  mabt 
nomination  of  execntors,  &c.,  to  warrant  the  exaction  of  the  duties  ^7" 

they  impose,  that  they  have,  as  it  were,  studiously  enlarged  and  cSi^GMBBAL 
varied  the  expression,  and  declared  they  should  be  exigible  upon 
all  succession,  either  under  testaments  or  *^  testamentary  dispo- 
sUUmt^'*  of  any  kind.  These  are  the  expressions  of  the  schedule. 
Bat  the  words  in  the  body  of  the  act  are  still  more  general  and 
comprehensive— being  ''  any  Testament  or  other  writing  relating  to 
tk9  disposal  of  such  personal  estate  and  ejects,  or  any  part  thereof y 
which  the  person  exhibiting  such  inventory  shall  have  in  his 
custody  or  power**  (b). 

Against  this  judgment  Agnes  and  Mary  Brown  sued 
out  a  Writ  of  Error  to  her  Majesty  in  Parliament. 

Mr.  BetheU  and  Mr.  Anderson,  for  the  Plaintiffs  in 
Error :  The  instrument  of  26th  January^  1825,  is  a 
deed  of  gift  de  pnesenti  founded  upon  contract  for 
onerous  consideration.  It  is  not  testamentary.  It  is 
not  revocable.  The  sisters  might  bind  their  interests. 
There  is  given  to  each  a  right  of  present  enjoyment 
with  a  future  contingent  limitation.  The  reasoning  of 
the  Court  below  is  hard  to  understand.  The  case  of 
the  Attorney-General  v.  Jones  {c)  cited  on  the  other  side 
is  erroneous.  [Lord  Chancellor  :  That  case  is  quite 
wrong  (d).]  This  instrument  has  no  such  double  aspect 
as  has  been  attributed  to  it  in  the  Court  below.  It  is  a 
conveyance  de  prasenti,  and  gives  estates  for  life  till 
the  last  survivor  who  -takes  an  estate  of  inheritance. 
Such  arrangements  are  binding  in  Scotland.  Thomson 
V.  TTun  (e).  Grant  v.  Grant  (/),  Braidwood  v.  Braid- 
wood  {g)y  Curdy  v.  Boyd  {h),  Advocate-General  v. 
Trotter  (i). 

(a)  B.  3,  T.  8,  §  33.  (&)  See  48  Geo.  III.  c.  149,  s.  38. 

(c)  3  Price,  368.  {d)  1  Sug.  on  Powers,  7th  Ed.  p.  260. 

{e)  Morr.  3593.  (/)  Morr.  3596. 

(^)  26th  Nov.  1835,  14  First  Series,  64. 
(A)  Morr.  15,946.  (t)  10  Second  Series,  56. 
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OK  erboi.  The  Lord  Advocate  {Inglis)  and  the  Solicitor-General 

^""Tbow?*"  (Sir  R  Kelly),  for  the  Defendants  in  Error:  The 
h.m.^adto-  instrument  is  testamentary,  and  duty  is  consequently 
demandable.  The  words  of  the  Act  are  suflSdently 
large  to  include  this  case,  which  is  one  of  simple 
destination,'  without  any  intermediate  restraint  on  the 
right  of  property.  [Lord  Chancellor  :  What  do  you 
make  of  the  words  "  and  to  the  heirs  ?''  Will  not  the 
"last  survivor''  take  by  force  of  the  gift?]  The 
conveyance  of  what  shall  belong  to  the  sisters  at  their 
respective  deaths  cannot  be  called  a  present  gift ;  but, 
on  the  contrary,  operates  de  fuiuro.  The  property 
passes  to  the  survivor,  as  coming  from  the  dead  to  the 
living ;  and  the  powers  of  management  and  administra- 
tion are  precisely  those  which  belong  to  an  ordinary 
executor.  The  contract  is  not  good  against  creditors. 
[Lord  Chancellor:  The  contract  would  not  be 
necessarily  void,  although  the  property  comprised  in  it 
might  be  liable  to  the  demands  of  creditors.]  The 
warrandice  is  a  mere  personal  obligation;  and  the 
arrangement,  though  of  a  mutual  character,  is  not 
onerous,  but  expressly  "  for  love,  favour,  and  affection.'' 

The  Lord  Chancellor  (a) : 
urd  chane«ttot'a  My  Lords,  the  liability  to  legacy  duty  in  this  case 
depends  on  the  import  of  a  very  short  instrument;  and 
I  must  now  call  your  Lordships''  attention  to  its  natural 
construction  and  fair  operation — without  reference  to 
technical  rules — either  of  Scotch  or  of  English  law. 

Five  maiden  ladies  agreed  to  throw  the  whole  of  their 
separate  property  into  a  common  fund;  and  with  this 
view  executed  a  deed,  by  which  (in  terms  somewhat 
startling  to  the  ear  of  an  English  conveyancer)  they 
"  disponed,  conveyed,  and  made  over,  from  them  and 
tlieir  heirs  severally,  to  and  in  favour  oteach  other,  and 

(a)  Lord  St.  Leonards. 


opiftwn. 
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to  the  heirs  and  assignees  of  the  last  survivor,^' — all  oir  emob. 

lands,  and,  in  short,  all  property  of  every  description  ^®"bIow?^" 

which  they  then   had,  or  which  they  might  have   at  h.m.*'adto- 

their    respective   deaths;    the  expression  in  another  — "^^ 

Lord  ChtmceRor't 

part  of  the  instmment  being  that  they  '^transferred  cpMm. 
the  whole  premises  from  them  severally,  and  from  the 
predeceasor  and  predeceasors,  to  and  in  favour  of  them- 
selves jointly f  and  the  survivors  and  survivor  of  them 
whom  they  surrogated  and  substituted/'  &c.  [Here 
his  Lordship  read  the  clauses  as  above  set  out.] 

My  Lords,  upon  the  face  of  this  instrument,  it  is  a 
disposition  by  deed  {a) ;  and,  pinmd  facie,  it  must  be 
considered  to  operate  as  such  throughout.  I  do  not  see 
anything  in  its  terms,  or  in  its  supposed  change  of 
language,  to  give  it  a  testamentary  character. 

Supposing  your  Lordships  to  be  unfettered  by  any 
technical  rules  of  construction,  nothing  can  be  more 
simple  than  this  instrument.  We  have  on  the  part  of 
each  sister  an  interest,  not  in  a  fifth  part,  (as  seems  to 
have  been  supposed  by  the  Court  below,)  but  in  the 
whole  of  the  property.  These  ladies  say,  ''  Here  are 
five  of  us ;  and  we  agree  to  throw  our  property  into  a 
common  fund;  and  it  shall  be  for  ourselves  and  the 
survivors  and  survivor  of  us,  and  the  heirs  and 
assignees  of  the  survivor/'  Then  there  is  a  power  to 
intromit  with  the  property,  and  sell  and  dispose  of  it. 
Is  there  anything  in  this  arrangement,  my  Lords, 
incapable  of  a  plain  and  rational  construction  ?  Very 
fSeur  firom  it. 

The  consideration  of  the  deed  is  not  simply  love  and 
affection;  but  it  is,  that  each  of  the  sisters  gives  up  her 
separate  property  to  be  thrown  into  the  common  fund, 
in  consideration  of  the  share  which  she  takes  in  the 
property  of  the  others  also  thrown  into  that  common 

[a^  That  is,  by  deed  inter  vivos^  as  contra-distinguished  from  a 
will,  which,  by  English  lawyers,  is  never  called  a  deed. 
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omEbboe.  fund.     Executed  for  onerous  causes^  and  fortified  by 

^°*bb^?^*^  warranty,  this  deed  therefore  is  supported  by  abundant 

h.m.advo-  consideration,   and  is    in    all    respects    binding    and 

,_,-—„.  irrevocable. 

Lord  ChaneeUor* 

oprnkm.  Now,  if  your  Lordships  were  to  hold  that  this  instru- 

ment operated  throughout  as  a  deed,  and  as  a  deed  only, 
what  would  then  be  the  effect?  Why,  that  every 
intention  of  these  parties  would  be  accomplished  by  it, 
and  that  legacy  duty  would  not  be  demandable. 

There  certainly  ought  to  be  some  powerful  rule  of  law 
to  compel  your  Lordships  to  frustrate  the  intention  by 
treating  this  instrument  as  it  has  been  treated  in  the 
Court  below,  partly  as  a  deed,  and  partly  as  a  last  will 
and  testament. 

But,  my  Lords,  the  decision  of  the  Court  below  being 
accompanied  with  very  elaborate  and  ingenious  reasons, 
I  should  wish  to  speak  with  all  possible  respect  of  the 
very  learned  Judge  by  whom  those  reasons  were 
delivered.  They  are,  however,  reasons  in  which  I  feel 
it  impossible  to  concur.  The  effect  of  them  was,  that 
the  parties  had  only  changed  the  property,  but  that 
they  had  not  changed  their  interest  in  it.  The  learned 
Judge  considered  them  to  take  exactly  the  same 
interest  in  the  joint  property  as  they  had  before 
in  the  divided  property.  Now  that  can  hardly  be 
accurate.  For  me  to  have  a  separate  property  consist- 
ing of  three  fields  is  one  thing.  But  to  throw  these 
three  fields  into  the  surrounding  estate,  in  order  that 
I  may  have  a  fifth  part  in  common  with  other  persons^ 
is  evidently  quite  a  different  thing. 

The  learned  Judge  seems  to  have  placed  great 
reliance  upon  the  circumstance,  that  the  property  is  to 
pass  "  from  the  dead  to  the  living.''  But,  my  Lords, 
what  distinction  is  there  between  such  a  case  and  that 
of  an  ordinary  marriage  settlement  to  the  father  for 
life,  to  the  mother  for  life,  and  then  to  the  children ; 
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which,  in  many  instances,  passes   property  not   only      oh  ebrob. 
from  the  dead  to  the  living,  but  from  the  dead  to  those    ^**™^^^ 
who  are  as  yet  unborn  ?  h.  m.  advo- 

catk-Gbnkbal. 

The  learned  JudG:e  further  observed,  that  none  of  ,_^  r—  „^ 
these  ladies  were  "  divested  of  any  property  by  this  ^>p»Mm, 
arrangement.  A  change,''  he  says,  "was  merely  made 
in  the  specific  form  or  description  of  that  property.'' 
I  should  for  my  own  part  state  this  proposition  in 
exactly  the  opposite  terms — that  every  one  of  them 
was  divested  of  her  property  by  this  arrangement,  and 
that  she  took  a  new  interest  in  the  common  fund  created 
by  the  several  contributions  brought  in  by  every  one  of 
the  five. 

The  argument  is,  that  each  of  these  ladies  still 
possessed  singly  what  she  had  given  up,  and  was 
rendered  neither  richer  nor  poorer  by  the  transaction. 
But  it  is  perfectly  clear  that  while  each  gave  up  her 
separate  property,  the  several  properties  combined 
formed  a  joint  fund;  and  each  of  them  had  a  new 
interest  given  to  her  by  this  instrument  in  that  joint 
fund. 

It  is  admitted  (and  this  I  may  remark  goes  a  long 
way  to  decide  the  case)  that  the  survivor  will  have  a 
right  to  make  a  testament.  It  is  also  admitted  that 
the  clause  of  warranty  barred  revocation;  and  it  is 
further  admitted  that  this  was  a  mutual  settlement, 
which  could  not  be  altered  by  any  one  of  the  parties 
without  the  assent  of  the  others. 

But  then  it  is  said  how  absurd  to  suppose  this  to  be 
a  joint'  property  of  which  no  one  sister  could  give  away 
a  single  article  {a)  without  calling  together  the  whole 
of  the   others  to  know  if  she   might  do  so.     But  is 

(a)  Lord  JefiErey,  suprh,  p.  81,  says  that,  after  executing 
the  deed,  not  one  of  the  parties  could  give  her  maid  a  cast-off 
gown,  or  an  under  petticoat,  without  the  consent  of  the  "  whole 
sisterhood." 
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On  eeboe.  thig  in  ^j^^i^  gQ  ^gjy  absurd  ?    If  it  be,  then  I  must  be 

^**"BiwtrN^^  forgiven  for  observing  that  every  joint  tenancy   in 

H.  M.  advo-  England,  as  well  as  every  tenancy  in  common  in  Scot- 

catetGeskmal. 

urA  ciu^KtOor'    land,  is  more  or  less  subject  to  the  same  observation. 
cpinum.  With  respect  to  the  claims  of  creditors,  I  will  at  once 

state  how  the  case  strikes  my  mind.  The  debts  pro- 
vided for  by  this  instrument  are  such  as  might  be  con- 
tracted by  any  of  the  sisters  during  their  lives ;  and 
I  think  it  clear  that  those  debts  were  a  charge  not 
upon  the  share  of  each  only,  but  a  charge  upon  the 
whole  fund.  It  was  argued  at  the  Bar  that  thai  would 
lead  to  great  absurdity  and  inconvenience.  It  might ;  but 
it  was  not  an  illegal  provision,  and  it  must  be  remem- 
bered that  these  ladies  were  not  likely  to  feel  any  embar- 
rassment from  such  a  stipulation.  They  meant  to  live 
together — ^they  meant  to  have  a  common  fund — and  no 
difficulty  has  arisen,  and  I  will  venture  to  say  that  no  dif- 
ficulty will  arise.  But  suppose  this  otherwise ; — still  it  is 
the  will  and  act  of  the  parties;  and  your  Lordships  have 
no  more  power  than  any  individual  at  the  Bar  to  with- 
hold the  effect  which  the  law  allows  to  such  a  dispo- 
sition ;  although,  peradventure,  it  may  be  an  unwise  one. 

The  fact  that  the  property  was  liable  to  the  debts  of 
each  of  the  sisters,  did  not  necessarily  defeat  the  con- 
veyance. When  a  man  in  pecuniary  difficulties  conveys 
property,  the  conveyance  is  binding,  subject  to  his  debts. 
Creditors  in  Scotland,  as  well  as  creditors  in  England, 
may  have  the  power  to  impeach  the  instrument  as  a 
fraud  upon  them;  but  that  circumstance  will  not 
prevent  a  bond  fide  instrument  being  operative  as 
between  the  parties  to  the  deed.  It  is  therefore  no 
objection  to  this  instrument  that  the  property  which  is 
taken  under  it  would  be  attachable  by  creditors. 

It  is  next  urged  that  each  of  the  sisters  might  have 
renounced  the  succession  with  the  liability  to  debts. 
But  this  position  cannot   be   sustained.     They  were 


Lctrd  OhaneeUor't 
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bound  by  the  acceptance ;  and  they  never  could  relieve      on  ebbob. 
themselves  from  the  liabiUty.  ^**™B?J5f^'' 

Two  cases  were  much  discussed  at  the  Bar — Curdy     h.m.'adto- 
V.  Boyd,  and  Braidwood  v.  Braidwood,    But  it  does  not 
appear  to  me^  my  Lords,  that  these  authorities  support 
the  judgment  of  the  Court  below  in  the  present  case. 

The  argument  upon  the  limitations  turned  chiefly 
upon  what  is  stated  in  Erskine^s  Institute  and  BelPs 
Commentaries.  Now  Erskine,  in  dealing  with  this 
subject  (a),  makes  these  observations :  '^  If  the  right  be 
taken  to  two  jointly  and  their  heirs  without  any 
mention  of  life-rent,  the  conjunct  fiars  enjoy  the 
subject  equally,  while  both  are  alive.  But  on  the 
death  of  the  first,  neither  the  fee  nor  even  the  life-rent 
of  his  half  accrues  to  the  survivor,  but  descends  to  his 
own  heir.''  Now,  your  Lordships  will  observe  that 
there  are  no  words  of  survivorship  in  the  case  here  put 
by  Mr.  Erskine ;  and  by  the  law  of  Scotland  to  give 
survivorship  you  must  have  an  express  limitation. 
The  words  ''their  heirs''  are  therefore  used  distri- 
butively.  "  Where  again,"  the  same  writer  continues, 
*^  a  right  is  taken  to  two  or  more  jointly,  and  the 
longest  liver  and  their  heirs,  the  words  '  their  heirs'  are 
understood  to  denote  the  heirs  of  the  longest  liver." 
Then  comes  this  passage,  which  was  not  cited  by 
either  of  the  learned  Judges  in  the  Court  below, 
and  is  not  referred  to  in  the  printed  case  of  the 
Defendants  in  Error.  ''If  the  right  be  taken  to 
two  strangers,  and  to  the  heirs  of  one  of  them,  he 
to  whose  heirs  the  fee  is  taken  is  the  only  fiar — the 
right  of  the  other  resolves  into  a  naked  life-rent." 
Now,  my  Lords,  I  press  the  words  which  follow  upon 
your  Lordships'  attention.  "All  these  rules,"  says 
Mr.  Erskine,  "  arise  naturally  from  the  import  of  the 
several  expressions."      If  this  be  so,  and  if  there  is 

(a)  B.  3,  T.  8,  §  35. 
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Ok  ekboe.      nothing  magical  or  occult  in  the  investigation,  1  say  the 

^***Bioi^^"'    question  is  simply  what  is  the  meaning  of  the  parties ; 

h.mI'advo-     and    they  have  told  you    plainly   what    they   mean. 

C  ATB-G  EH  BRA  L. 

,   . ;, —  „  .    Erskine  says,  that  where  there  is  a  limitation  to  two. 

Lord  Ohaneetter't  "    '  * 

^vin*^  and  to  the  heirs  of  one  of  them,  one  takes  the  fee  and 
the  other  takes  the  life-rent  only.  If  there  be  a 
limitation  to  five,  and  the  survivors  and  survivor,  and 
the  heirs  and  assigns  of  the  survivor,  what  is  there  to 
distinguish  between  the  two  cases  ?  I  can  see  nothing. 
It  is  therefore  clear,  as  it  seems  to  me,  that  this  is  a 
good  limitation  to  the  survivor  in  fee. 

Then,  my  Lords,  Mr.  Bella's  Commentaries  were 
cited.  But  I  do  not  perceive  anything  laid  down  by 
Mr,  Bell  inconsistent  with  the  view  which  I  have 
submitted  to  your  Lordships  of  the  present  case, 
to  which  I  have  given  my  anxious  consideration  out  of 
respect  for  the  learned  Judges  who  decided  it  in  Scot- 
land, and  also  from  its  being  a  case,  the  decision  of 
which  is  dependent  exclusively  upon  Scotch  law. 

My  Lords,  I  have  come  to  a  clear  opinion  that  this  is 
a  decision  which  cannot  be  supported,  and  which  was 
not  called  for ;  because  the  result  of  it  is  not  to  effect  the 
object  of  the  deed,  so  as  to  let  the  destination  go  to  the 
parties  according  to  its  language ;  but  it  is  indirectly 
to  put  upon  that  instrument  a  very  strained  con- 
struction ;  whereas  if  you  allow  it  to  speak  for  itself 
according  to  the  natural  import  of  the  words,  and 
according  to  the  rules  of  Scotch  law,  every  object  in 
the  parties'  contemplation  will  be  effected. 

I  therefore  move  your  Lordships  that  the  judgment 
of  the  Court  of  Exchequer  be  reversed. 

Judgment  of  the  Court  below  reversed. 

DoDDs  &  Gbeig. — The  Solicitor  of  Inland 
Revenue. 


CASES  IN   THE  HOUSE   OF   LORDS.  93 


PAROCHIAL  BOARD  OF  THE  PARISH  L 

OF  SOUTH  LEITH,  ^  Appellants. 


THOMAS  ALLAN  ....         Rbspondknt. 

PAROCHIAL  BOARD  OF  THE  PARISH )  „ 

^«  w,^,*.r«,,,^^,»  ?  Respondents. 

OF  EDINBURGH,  also  ) 

nthmdMth 
March. 

Thb  circumstances  of  this  case  are  fully  stated  in  the  „  under  the  lat* 

•^  Scotch  Poor  Law 

Court  of  Session  Reports  (a).  t%fo%Ll'^ 

The  suit  was  instituted  by  the  Respondent  Allan,  jS^'S^lted* 

to  have  it  found  and  declared  that  certain  lands  and  theilUrinmore 

I-  i*iiii  1  1  1'    i»       /»  *'**™  ®°®  parish 

hentac^es,   which  had    been  rated    to    the    relief   oi  or  oombinauoo; 

\  ^         and  aU  contrary 

the  poor  in  two  distinct  parishes  (namely,  the  parish  Butnteajmd 
of  Edinburgh  and  the  parish  of  South  Leith),  were  "^erethere 
in  truth  only  liable  to  be  so  rated  in  one  of  these  d^^^nS^!^ 

.  .  tinct  inteietts, 

parishes.  the  Hou«e 

allowed  two 

The  Court  below  had,  by  an  unanimous  judgment  of  ^^l^^^y^ 
the  Second  Division,  decided  in  favour  of  Mr.  Allan,  in^KSST 
holding  that  the  lands  and  heritages  in  question  were 
subject  to  a  single  liability  only ;  and  that,  inasmuch  as 
they  were  situated  within  the  limits  of  the  City  of 
Edinburgh,  the  obligation  to  pay  rates  was  confined  to 
that  parish. 

The  parish  of  South  Leith,  considering  itself  ag- 
grieved by  this  adjudication,  appealed  to  the  House  of 
Lords. 

The  parish  of  Edinburgh,  apprehensive  lest  it 
might  lose  the  benefit  of  the  judgment,  appeared  to 
support  it. 

(a)  13th  July,  1849,  Second  or  New  Series,  vol.  iL  p.  1391. 
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Pabirr  of 
South  Leith 

V. 

Allan  and 
Parish  or 
Edi.vduboh. 


Mr.  Allan  simply  resisted  the  attempt  to  fix  him 
with  a  double  liability.  It  was  to  him  a  matter  of 
indiflference  whether  he  paid  to  Edinburgh  or  to  South 
Leith;  but  he  contended  that  he  was  not  bound  to 
both. 


Mr.  Bolt  and  Mr.  Anderson,  for  the  Appellants^  the 
parish  of  South  Leith. 

The  Solicitor-General  (Sir  Fltzroy  Kelly)  and  Mr. 
Broumy  for  the  Respondent  Allan. 

Mr.  Bethell  and  Mr.  Donaldson,  for  the  Respondents^ 
the  parish  of  Edinburgh  (a). 


(a)  At  the  close  of  the  Appellants*  opening,  a  question  arose  as 
to  which  of  the  Respondents  should  be  heard  first.  It  was 
determined  in  favour  of  the  Respondent  Allan. 

Another  question  arose,  whether  one  or  two  counsel  should  be 
heard  for  each  of  the  Respondents. 

The  Sdidtor-Genend :  Here  are  three  contesting  partiea,  each 
having  opposite  interests.  If  the  House  shall  be  of  opinion  that 
Mr.  Allan  is  liable  to  double  rating,  he  will  have  two  opponents 
(one  of  whom  has  already  had  the  benefit  of  two  speeches), 
to  contend  with.  He  ought  therefore  himself  to  have  the  like 
advantage. 

The  Lord  Chancrllor  :  What  are  the  counsel  for  the  city  of 
Edinburgh  going  to  ai^e  1 

Mr.  BelkeU:  The  city  of  Edinburgh  will  be  at  variance  with 
both  the  other  parties,  in  the  event  of  the  House  holding  that  there 
should  be  only  a  single  mting,  and  that  single  rating  in  favour  of 
South  Leith. 

Their  Lordships,  under  the  circumstances,  determined  that  two 
counsel  should  be  allowed  to  address  the  House  on  behalf  of  each 
of  the  respective  parties. 

The  proper  course  in  such  a  case  as  the  above  would  have  been, 
before  the  hearing,  to  present  a  petition  stating  in  what  respects 
the  interests  were  distinguished,  and  pra3ring  permission  to  be  heard 
by  separate  counsel.  Such  petition  would  have  been  referred  to 
the  Appeal  Committee  ;  and  thus  an  opportunity  would  have  been 
afforded  of  ascertaining  how  far,  and  in  what  respects,  the  interests 
clashed.  Whereas,  without  such  previous  investigation,  the  House 
has  no  means  of  knowing  whether  counsel  should  be  heard  except 
by  actually  hearing  them.    Macqueen's  Practice,  205. 
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The  Lord  Chancellor  (a),  in  moving  for  judgment,     south'lbith 
observed  that  the  proposition  of  the  Appellants  was  one      allan  akd 
which,  if  successful,  could  not  be  contemplated  without      edinbuboh. 
some  regret ;  because  the  result  would  be,  to  fix  this  ^^^  ^^^' 
property  with  a  double  liability,  not  only  at  variance 
with  justice,  but,  as  he  thought  he  should  be  able  to 
show  their  Lordships,  contrary  to  law. 

By  certain  charters  from  the  governors  of  Heriot^s 
Hospital,  grants  of  property  were  made  in  1756,  for 
villa  residences  in  the  neighbourhood  of  Edinburgh; 
and  it  was  stipulated  that  in  the  event  of  the  Royalty 
being  extended,  so  as  to  comprehend  them,  they  should 
be  subject  to  the  parochial  burdens  of  the  city. 

The  property  thus  granted  was,  in  1767,  by  ihe 
7  Geo.  III.  c.  27,  disjoined  from  the  parish  of  South 
Leith  (to  which  it  had  been  previously  attached),  and 
annexed  to  the  parish  of  Edinburgh.  That  Act,  how- 
ever, left  the  property  liable,  as  it  had  been  before, 
to  be  rated  for  parochial  burdens  in  South  Leith. 

But  then  came  the  General  Poor  Law  Act  of  Scot- 
land, the  8  &  9  Vict.  c.  83,  the  46th  section  of  which 
provided  that  owners  and  occupiers  of  land  should  not 
be  liable  to  be  rated  to  the  relief  of  the  poor  '^  in  more 
than  one  parish  or  combination.^^  And  the  question 
was,  whether  Mr.  Allan,  under  the  circumstances  of 
the  present  case,  was  still  subject  to  a  twofold  demand. 

Now,  the  House  would  observe  that  Parliament  had 
separated  for  ever  the  lands  in  question  from  the  parish 
of  South  Leith,  and  had  annexed  them  to  the  Royalty 
of  Edinburgh.  The  words  were  express,  that  the 
severance  was  to  be  perpetual.  These  lands,  therefore, 
being  no  longer  within  the  limits  of  South  Leith,  their 
Lordships  had  to  determine  whether  they  were  liable 
to  be  rated  to  the  relief  of  its  poor.  Now,  as  a  general 
doctrine,  it  was  undeniable  that,  where  the  burden  was, 

(a)  Lord  St.  Leonards. 
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so^^lbitb    there^  and  there  only^  ought  to  be  the  benefit.    And 
allak  akd     this  would  appear  to  have  been  the  principle  of  the 

Pahibh  of  '•'■  *  * 

edikbueoh.  Poor  Law  enactment.  It  was  evidently  the  policy  of 
^"^^^St^*  that  measure  to  give  each  parish  the  power  of  acting 
for  and  within^  and  not  beyond^  its  own  dimensions. 
The  machinery  provided  by  the  Act  consisted  of 
a  Board  chosen  by  the  Parishioners,  and  the  Lord 
Chancellor  looked  in  vain  for  any  powers  to  assess 
property  lying  out  of  the  boundaries  of  the  particular 
parish. 

It  was  said^  however^  that  local  acts  and  usages  were 
left  undisturbed.  But  the  Lord  Chancellor  appre- 
hended that  the  attempts  made  to  render  that  argument 
available  in  the  present  case  had  failed. 

By  the  Act^  authority  was  given  to  combine  parishes 
into  unions.     There  was  nothing  to  prevent   South 
Leith  and   Edinburgh  from  having  been  thrown  to- 
gether^ if  such  a  consolidation  had  appeared  expedient. 
In  that  case,  there  would  have  been  a  common  assess- 
ment to  the  union.     But  the  Legislature  had  left  these 
parishes  distinct;   and  that  circumstance  alone  went 
far  to  show  that  there  was  no  intention  to  keep  up  a 
separate  obligation.     The  46th  section  of  the  Act  was 
express  against  any  double  liability;  while  the   91st 
was  no  less  positive  in  repealing  all  statutes  and  usages 
at  variance  or  inconsistent  with  its  provisions.     The 
decision  appealed  from  was  correct  in   holding  that 
Mr.  Allan  was  only  subject  to  the  demand  of  one 
parish ;   and  his  Lordship  concluded  by  moving  that 
the  interlocutor  should  be  affirmed  with  costs. 
^^«^j^jjv*«w'«       Lord  Brougham  was  clearly  of  opinion  that  the 
grounds  on   which  the  Court  below  had  proceeded 
were  fully  sufficient  to  support  this  interlocutor.     It 
was  impossible  to   get  over  the  46th  section  of  the 
recent  general  Act.      And  with  respect  to  the  91st 
section,  he  would  make  this  observation,  that  the  more 


opinion. 
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any  former  usages  or  statutes  were  at  variance  with     soirnl'L^xH 
that  section,  the  more  effectually  were  they  struck  at      alimn  and 
and  displaced  by  its  operation.     That  the  assessment,     EDwiuEo?. 
therefore,  must  be  for  Edinburgh,  and  not  for  South 
Leith,  was  too  clear  to  require  any  further  discussion. 
Interlocutor  affirmed,  with  Costs. 


Atkins  &  Andrew. — Richardson,  Connell,  &  Loch. 
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1869. 
19th  March. 

AiBrmanoe  of 
a  reftiMl  to  grant 
an  ii^anction  or 
interdict  in  a 
case  where  it 
appeared  that  a 
Judgment  nega- 
tiTing  the  right 
had  been  pro- 
nounced by  the 
Court  below,  in 
an  action  of  de- 
clarator brought 
after  the  reftuial 
of  the  injunction. 

<?«ar»— Whe- 
ther a  landowner, 
having  property 
along  the  line  of 
a  railway,  for  the 
execution  of 
which  an  Act  has 
been  obtained, 
but  in  pursuance 
ofwhicii  Act 
nothing  has  been 
done,  can  compel 
performance  of 
the  work. 

^ikrr«— Whe- 
ther he  can 
prerent  the 
Company  from 
asking  Parlia- 
ment for  an  Act 
of  dissolution. 

The  House 
wiU  not,  at  the 
hearing,  allow 
an  Appellant  to 
withdraw  the 
material  parts  of 
his  prayer,  and 
retain  something 
Insignificant, 
merely  to  save 
his  appeal  ftom 
dismissal. 


SIR  W.  C.  ANSTRUTHER,        .  Apprllant. 

EAST  OF  FIFE  RAILWAY  COMPANY,  Respondents  (a). 

In  the  year  1846,  Sir  W.  C.  Anstruther,  being  a 
principal  landowner  in  that  part  of  the  county  of  Fife 
through  which  it  was  proposed  to  carry  the  above  rail- 
way, made  application  to  the  secretary  of  the  provisional 
committee  respecting  it;  and  received  for  answer  a 
letter  as  follows : — 

**  EoxNBUROB,  7th  January,  1846. 

"  I  BEG  to  state  that  the  line  of  this  railway  will  be  carried  through 
yonr  policy  {b),  not  as  laid  down  in  the  plan,  but  at  the  extreme 
southern  line  of  deviation ;  and  I  hope  your  objections  will  thus  be 
removed." 

The  Appellant  was  satisfied  with  the  proposed  line, 
and  used  his  influence  to  support  the  scheme;  but 
while  the  bill  was  before  Parliament,  he  conceived  it 
necessary  to  obtain  an  undertaking  from  the  Company 
for  the  purpose  of  better  securing  what  he  conceived  to 
be  his  rights.  To  satisfy  his  demands,  the  secretary 
wrote  to  him  as  follows  : — 


^SlR, 


'<  London,  2ith  June,  1846. 


''  In  reference  to  the  conversation  which  the  deputation  of 
the  East  of  Fife  Railway  Company,  now  in  London,  have  had  with 
you  on  the  subject  of  your  claims  against  that  Company,  both  as 
heir  in  possession  of  the  estate  of  Anstruther,  by  the  formation  of 
that  railway,  and  for  your  support  of,  and  exertions  in  regard  to 
the  measure,  I  have  to  offer  you,  on  behalf  of  the  Company,  that  all 
such  claims  shall  be  referred  to  Thomas  Rennie  Scott,  as  sole 
arbiter ;  and  that  in  terms  of  the  Lands  Clauses  Consolidation 
(Scotland)  Act." 


(a)  Reported  in  the  Second  or  New  Series  of  the  Court  of  Setsion  CMes» 
vol.  xii.  p.  127.  (6)  Anglice,  Park. 
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To  this  offer  the  Appellant  assented ;  and  it  appeared  ^^Jrl^TSitB ''' 
that  he  received  a  sum  of  money  for  his  trouble  and  east  of  fifb 
expenses  as  a  witness  in  favour  of  the  line. 

The  bill  for  making  the  railway  received  the  Royal 
assent  on  the  16th  July^  1816,  and  contained  the  clauses 
usual  in  such  enactments. 

On  the  28th  of  March,  1849,  before  any  of  the  works 
had  been  commenced,  the  Company  came  to  a  resolu- 
tion to  abandon  their  undertaking; — a  resolution  which 
they  announced  in  the  newspapers. 

On  the  30th  May,  1849,  the  Appellant  presented  to 
the  Court  below  a  note  of  suspension  and  intenUct, 
praying  that  the  Company  might  be  interdicted  "  from 
taking  any  steps  or  proceedings,  having  for  their  object 
the  dissolution  of  the  said  Company,  and  from  returning 
or  paying  back  to  the  shareholders  the  money  advanced 
and  paid  by  them  in  the  shape  of  deposits  or  calls,  and 
from  violating  the  contract  or  agreement  entered  into 
between  the  Complainer  and  the  said  Company,  and 
from  acting  in  any  other  way  prejudicial  to  the  interests 
of  the  Complainer,  under  the  said  contract  or  agree- 
ment, or  contrary  to  the  provisions  of  the  statute 
incorporating  the  said  Company.'^ 

The  {Lord  Ordinary)  Robertson  refused  the  note  with 
expenses,  and  to  this  refusal  the  First  Division,  on  the 
17th  November,  1849,  unanimously  adhered.  Hence 
the  present  appeal. 

Mr.  Rolt  and  Mr.  /.  /.  Powell,  for  the  Appellant  : 
An  owner  of  land  on  the  line  of  a  railway,  after  the 
Act  has  been  obtained,  is  in  this  country  entitled  to  a 
mandamus  compelling  the  Company  to  proceed  and 
execute  the  works.  Reg.  v.  Eastern  Counties  Railway 
Company  (a).  In  Blakemore  v.  The  Glamorganshire 
Canal    Company  (6),   Lord  Eldon   laid  it  down  that 

(a)  10  Ad.  &  Ell.  531.  {h)  1  Myl.  &  Keen,  162. 
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^'Jtw  VnKR '''  "  parties  coming  to  Parliament  should  do  whatever  the 
eartofFifk  Legislature  empowered  them  to  do,  as  well  with 
reference  to  the  interests  of  the  public,  as  with  refer- 
ence to  the  interests  of  individuals/'  But,  in  the 
present  case,  there  was  a  special  agreement.  Relying 
on  that  agreement,  the  Appellant  had  abstained 
from  opposition,  and  had  supported  the  measure. 
The  letters  of  the  7th  January  and  24th  June,  1846, 
are  evidence  of  a  contract  which  in  England  would  be 
enforced  specifically.  Edwards  v.  Grand  Junction  (a). 
We  admit  that  the  injunction  sought  is  large^  and  that 
it  would  prevent  the  Company  from  coming  to  Parlia- 
ment for  a  bill  of  dissolution.  But  Lord  Cottenham 
has  said  that  in  a  '^  proper  case  he  should  not  hesitate 
to  exercise  the  jurisdiction  of  the  Court  of  Chancery, 
by  injunction  touching  proceedings  in  Parliament  by 
a  private  bill  or  bills  respecting  property .*'  That  was 
in  Heathcote  v.  The  North  Staffordshire  Railway 
Company  (i).  [Lord  Chancellor  :  In  that  case  acts 
had  been  done  towards  the  formation  of  the  railway.] 
We  arc  willing  to  have  the  injimction  abridged. 
[Lord  Chancellor:  Is  there  any  case  in  which, 
nothing  having  been  done  under  the  Act,  a  Railway 
Company  has  been  compelled  to  execute  the  work?] 
Perhaps  not.  [Lord  Chancellor:  It  is  stated  in  the 
Appellant's  case,  that  he  has  brought  an  action  of 
declarator.  Has  he  established  his  right  ?]  He  has 
brought  an  action  of  declarator,  and  the  decision  has 
been  against  him.  But  he  can  appeal  from  that 
decision  (c). 

(a)  1  MylDe  &  Craig,  650. 
{h)  June,  1850,  20  Law  Journal,  82. 
(c)  In  December,  1849,  an  action  was  brought  by  the  Appelant 
to  have  it  declared  that  the  Railway  Company  were  bound  to 
execute  their  work,  or  to  make  reparation  to  him  ;  and  he  laid  his 
damages  at  20,000/.  The  Company  put  in  a  defence  ;  and  on  the 
3rd  March,  1852,  (sixteen  days  before  the  hearing  of  the  appeal,) 
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Mr.  Bethell   and   Mr.    Mundell  appeared    for    the  stbu^bb 

RespondeDts,   but  were   not  required  to  address  the  EASToipira 

^                                                               ^  Railway  Co. 

House. 


the  Lord  Ordinary  (Wood)  decided  against  the  Appellant.  He  on  the 
same  occasion  issued  a  long  note,  explaining  the  grounds  of  his 
decision.  His  Lordship  considered  the  case  to  rest,  first,  on  the 
foundation  of  an  alleged  special  contract  with  Sir  W.  C.  Anstruther 
personally^  whereby  the  Company  were  said  to  have  bound  them- 
selves to  execute  the  line ;  and  secondly,  on  a  general  undertaking 
incident  to  the  obtainment  of  the  Act.  With  respect  to  the  first  of 
these  grounds^  Lord  Wood  held  that  the  two  letters  relied  upon 
were  insufiicient  to  establish  it.  The  letter  of  the  7th  January, 
1846,  merely  expressed  an  undertaking  that  the  railway,  when 
made,  should  be  carried  in  a  particular  direction  ;  but  it  did  not 
actually  engage  to  execute  the  line.  The  other  letter  of  the  24th 
Jane,  1846,  was  nothing  more  than  an  anticipated  nomination  of  an 
arbiter.  With  respect  to  the  implied  contract,  which  was  supposed 
to  arise  from  the  obtainment  of  the  Act,  his  Lordship  remarked, 
that  Sir  W.  C.  Anstruther's  claim  of  damages  resolved  into  two 
distinct  things — ^first,  the  uncertainty  in  which  he  was  placed  during 
the  three  years  while  the  Company's  powers  lasted,  as  to  whether 
they  would  take  his  lands  or  not ;  and  secondly,  his  having  been 
prevented  ''  from  resorting  to  other  means  for  the  developing  the 
resources  of  his  estate,  which  he  alleges  to  contain  coal  and  other 
minerals  which  cannot  be  made  fully  available  without  a  railway, 
such  as  that  projected.*'  His  Lordship's  note  then  states,  that  the 
compulsory  powers  authorising  the  Company  to  take  lands  expired 
in  July,  1849 ;  and  that,  in  1860,  the  Company  applied  to  Parlia- 
ment for  leave  to  dissolve  themselves  ;  and  having  proved  to  the 
satisfaction  of  the  Legislature  that  the  construction  of  the  railway 
"had  never  been  commenced,"  and  that  it  was  expedient  to 
abandon  the  undertaking,  an  Act  was  thereupon  obtained  declaring, 
that  from  the  date  of  its  passing  (14th  August,  1850),  the  Company 
should  cease  to  exist,  except  for  the  purpose  of  discharging  debts, 
&c.  By  the  second  section  of  this  Act,  the  Company  were  absolutely 
released  and  discharged  from  all  obligation  or  liability  to  make  the 
railway,  and  from  all  claims  and  demands  in  respect  of  contracts, 
which  should  be  determined  by  reason  of  the  abandonment  of  the 
undertaking,  &c.  The  action  of  declarator  was  instituted  be/ore  the 
passing  of  the  dissolving  statute,  but  not  till  afier  the  compulsory 
powers  of  taking  land  under  the  original  Act  had  expired  ;  so  that 
bis  Lordship  apprehended  it  to  be  clear  that  the  Pursuer  was  too 
late  in  bringing  his  action.  After  the  compulsory  powers  had 
expired  the  Company  could  not  be  required  to   construct  their 
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^  wI^THka  *"        The  Lord  Chancellor  {a)  : 

EABTOFFirB        My  Lords^    your   Lordships    are   by    this    appeal 
asked  to  decide  questions  of  very  great  importance  in 


Railway  Co. 

Lord  ChancfUor's 
opinion. 


railway ;    and   the    conclnsion    for   damages  in    respect    of   the 
non-construction  conid  not  be  given  effect  to. 

Upon  the  general  question  how  far,  when  Parliament  granted 
powers  for  the  public  benefit,  it  was  incumbent  on  the  pemona 
receiving  those  powers  to  carry  them  into  execution,  his  Lordship 
expressed  himself  as  follows ; — "  Whether  the  Pursuer  would  have 
a  title  and  interest,  and  good  ground  for  insisting  against  the 
Defenders,  that  they  should  carry  into  effect  the  undertaking  which 
their  Act  authorised  them  to  execute,  had  the  proper  demand  been 
made  while  the  compulsory  powers  of  taking  (the  existence  of  which 
was  essential)  had  not  expired,  and  within  a  reasonable  time  of  the 
date  of  their  cessation,  it  might  be  that  an  action  for  that  purpose 
timeously  raised  would  have  been  maintainable  by  the  Pursuer,  and 
that  he  might  have  been  entitled  to  decree  against  the  Defenders. 
For  this  there  may  be  some  authority  in  our  own  law.  See  HiU  t. 
College  of  GlasgoWy  13th  November,  1849,  Dunlop,  46.  See 
opinions  in  Ewing  v.  Airdrie  and  Bathgate  Junction  Railwajf 
26th  November,  1851,  1  Stuart,  70,  and  cases  there  cited.  And 
cases  appear  to  have  been  decided  in  England  which  would  seem  to 
countenance  the  competency  of  such  a  demand,  and  the  enforcement 
of  it  in  a  form  peculiar  to  the  law  and  practice  of  that  conntiy. 
TAe  Queen  v.  Eastern  Counties  Railway  Company ^  lOth  June,  1839, 
10  Adolphus  &  Ellis,  531 ;  The  Queen  v.  London  and  North- 
Western  Railway  Compavy,  7th  March,  1851,  17  Law  Times,  92 ; 
and  The  Queen  v.  York,  Newcastle,  and  Bencick  Raihoay  Company, 
2nd  June,  1861,  17  Law  Times,  153.'*  His  Lordship  might  also 
have  cited  Cohen  v.  Wilkinson^  8th  June,  1849,  12  Beavan,  lS5f 
where  Ijord  Langdale,  after  much  consideration,  held  it  to  be  quite 
clear  that  "a  Railway  Company  was  not  like  a  partnership  for 
general  trading  purposes  ;  but  that  it  was  a  partnership  for  a  public 
purpose,  for  effecting  a  work  which  it  was  a  duty  to  complete ;  the 
obligation  to  complete  the  work  being  commensurate  with  the 
authority  to  make  it."  The  case  of  Cohen  v.  Wilkinson  came  also 
before  Lord  Cottenham,  who  in  dealing  with  it  said  (1  Hall  & 
T wells,  564),  "  In  the  Court  of  Queen's  Bench  the  Judges  have 
established  the  doctrine,  that  a  Company  obtaining  an  Act  of  Parlia- 
ment for  the  purpose  of  constructing  a  railway  have  entered  into  a 
contract  with  the  public,  and  are  liable  to  proceedings  if  they 
derogate  therefrom."    In  The  Queen  v.  London  and  North-  Western 


('/)  Lord  St.  Leonards. 
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point  of  law ;    but  they  are  questions  which  you  can    ^'Jt^Vh\cb^' 
never  be  advised  to  determine  upon  the  proceeding     eabtofFifb 

v     #.  Railway  Co. 

now  before  you.  — 

What  is  prayed,  is  a  general  injunction  on  the  as-  opinion.  " 
sumption  that  the  right  will  be  established  at  the  very 
period  when  that  right  has  been  denied,  and  the 
injunction  in  effect  dissolved  by  a  judgment  against 
the  Appellant  in  an  action  of  declarator,  not  now 
before  the  House. 

The  Appellant,  my  Lords,  has  failed  in  his  action  of 
declarator ;  and  I  hope  he  will  not  be  advised  to  bring 
it  here.  If,  however,  he  should  do  so,  the  case  would 
then  be  in  a  shape  to  enable  your  Lordships  to  give  a 
clear  opinion  upon  the  points  of  law ;  but,  as  the  matter 
now  stands,  I  think  it  quite  impossible  to  maintain 
this  appeal. 

Supposing  an  injunction  or  interdict  in  the  terms 

Railway  Company,  20  Law  Journal,  399,  to  the  argument  that  the 
Company  were  not  bound  to  make  the  line,  and  that  the  Act 
merely  provided  that  it  should  "  be  lawful"  for  them  to  do  so,  Lord 
Campbell,  C.  J.,  said,  "  There  are  several  authorities  to  show  that 
these  words  are  obligatory,  where  a  public  benefit  is  to  be  conferred.'' 
And  Mr.  Justice  Erie,  in  Reg.  v.  The  York,  Newcastle,  and  Berunck 
Railway  Company,  6  Railway  Cases,  654,  said,  ''It  has  been 
assumed  throughout  this  argument  that  the  obtaining  an  Act  creates 
a  legal  obligation  to  complete  the  work.*'  But  then  his  Lordship 
added,  that  "  the  broad  proposition,  that  the  special  Act  imposes  on 
the  Company  an  obligation  to  make  the  line,  may  require  some 
limitation,  and  is  open  to  further  argument.'*  If  the  obligation  exists, 
perhaps  the  objection  "that  nothing  has  been  done  under  the  Act,'*  will 
have  a  more  limited  operation.  The  inquiry,  however,  will  always  be 
material.  In  jTAe  Queen  v.  London  and  North-  Western  Railway 
Company,  20  Law  Journal,  399,  Mr.  Justice  Patteson  threw  out  this 
suggestion,  ''It  may  be  that  if  the  Company  begin  to  make  the 
Railway,  they  will  be  compelled  to  complete  it ;  but  not  if  they 
have  never  begun  to  construct  it."  And  in  the  same  case  Lord 
Campbell  said  that  the  contract  was  binding  on  them  to  construct 
the  line ;  "  for  they  were  not  in  the  situation  of  a  Company  who 
had  not  exercised  any  of  the  powers  conferred  upon  them  by  the 
Legislature."  6  Railway  Cases,  661.  These  questions  were  lately 
under  the  consideration  of  the  Court  of  Queen's  Bench  in  the  case  of 
Reg,  V.  The  York  and  North  Midland  Railway  Company,  which 
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sibw.c.ak-    sought  in  the  present  case  to  have  been  obtained.it 
East  or  Fira    ^ould  bave  becn  one  of  the  most  important  matters 
AiLWAY  Co.     ^j^^^  could  possibly  come  before  your  Lordships ;  for  it 
<>ptttio».        would  have  raised  the  question  whether  a  mere  land- 
owner^ having  property  along  the  line  of  an  intended 
railway,  could,  as  such,  insist  that  the  Company,  which 
had   not    taken   a  single   step   towards   the   carrying 
through  of  the  intended  project,  should  be  compelled 
to  execute  it.     Upon  that  question  1  give  no  opinion ; 
because,  if  it  is  to  be  decided,  it  is  a  point  of  so  much 
importance,  that  its  determination  must  be  on  a  pro- 
ceeding very  different  from    that    now    before  yomr 
Lordships. 

The  Appellant  prays  that  the  Company  may  be 
prevented  from  asking  Parliament  for  an  Act  to  put 
an  end  to  this  proprietory.  It  is  perfectly  clear  that 
the  terms  in  which  the  injunction  is  sought  would 
go  to  interdict  such  an  application.  The  Appellant  is 
not  a  shareholder,  nor  a  person  with  whom  any  con- 
tract has  been  specifically  made,  bearing  upon  the 
point  now  under  consideration;  but  he  is  simply  a 
person  who  may  be  benefitted  or  who  may  be  damaged 
by  the  work  intended  to  be  performed.  If  such  a 
person  desires  to  oppose  a  projected  measure  in  Parlia- 
ment, he  is  at  perfect  liberty  to  do  so ;  and  he  will  be 
duly  heard  by  the  Legislature  on  the  ground  of  his 
interest.  But  to  grant  an  injunction  in  th^  circum- 
stances of  the  present  case  is  impossible. 

Then  the  Appellant's  counsel  says  "  you  may  qualify 
this  injunction ;  *'  that  is  to  say,  you  may  cut  off  three- 
fourths  of  that  which  is  asked.  I  am  sure,  however, 
your  Lordships  will  not  allow  parties  at  this  stage  to 

stands  over  for  judgment.  As  to  a  Landowner  seeking  specific  per- 
formance against  a  Railway  Company,  see  Lard  James  Stuart  v. 
The  London  and  North-  Western  Railway  Compafiy,  4lh  May,  1852, 
21  Law  Journal,  450,  and  cases  there  cited.  See  also  Uawkcs  v. 
Eastern  CowUies  RaUuxxy  Company,  17  Law  Times,  301. 
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Sib  W.  C.  A»- 

6TRUTHEB 


retreat  from  a  part  of  their  prayer,  the  material  part  of 
it  too,  and  then  to  fall  back  upon  something  compara-     east  of  fifb 
tively  trivial,   simply  for  the  purpose  of  savins'  their  — 

appeal  from  dismissal.  opxidm. 

With  respect  to  so  much  of  the  prayer  as  asks  that 
the  Company  may  be  restrained  from  paying  back  the 
deposits; — what  possible  right  can  a  mere  landowner 
have  to  interfere  with  the  money  of  the  shareholders,  as 
between  themselves?  If  this  were  granted,  the  con- 
sequences might  be  most  mischievous. 

Finally,  as  to  the  alleged  agreement  depending  on 
the  two  letters,  all  that  the  Appellant  could  ask  under 
it  was,  that  his  claims  should  be  referred  to  arbitration. 
There  was  no  proof  that  any  attempt  had  been  made  to 
carry  that  agreement  into  eflPect;  and  before  a  step 
could  be  taken  to  enforce  an  injunction,  it  must  have 
been  shown  that  the  reference  had  failed. 

Interlocutors  affirmed^  with  Costs, 


Sure  &  Gribblb. — Connell  &  Hope. 


106 


CASES  IN  THE   HOUSE  OP   LORDS, 


1852. 

nth  and  lith 

Jun*. 

The  Clergy  of 
Scotland  are  not 
Uable  to  be  M- 
sesaed  or  rated 
for  the  relief  of 
the  poor  in  re- 
spect of  their 
maneeB  or 
glebee. 


GIBSON,         .        .        .  Appellant. 

THE  REV.  JOHN  FORBES,  Rbspondbnt  (a). 

The  Respondent,  as  minister  of  the  parish  of 
Symington,  was  rated  to  the  relief  of  the  poor  in 
respect  of  his  manse  and  his  glebe.  Execution  issued 
against  him  for  non-payment.  He  presented  a  note  of 
suspension.  The  Lord  Ordinary  {Dundrennan)  reported 
the  case  to  the  First  Division  ;  who,  on  the  10th  De- 
cember, 1850,  suspended  the  execution,  and  gave 
judgment  in  favour  of  the  Respondent,  with  costs. 

The  Appellant,  as  inspector  or  collector  of  the  poor, 
presented  this  appeal. 

Mr.  Bethell  and  Mr.  Anderson,  for  the  Appellant : 
Manses  and  glebes  in  Scotland  are  rateable  to  the 
relief  of  the  poor  under  the  8  &  9  Vict.  c.  88,  which 
declares  that  assessments  shall  be  imposed  upon  owners 
and  occupants  of  all  lands  and  herit^es  within  the 
parish,  without  any  exception  of  manses  and  glebes. 
The  minister  of  a  parish  is  included  under  the  term 
owner,  used  in  the  statute.  A  claim  of  exemption 
ought  to  be  very  clearly  made  out.  Whereas,  here  the 
Legislature  evidently  meant  that  the  charge  should 
be  imposed.      The  judgment  in  Cargill  v.  Tcaker  (A) 

(a)  Reported  in  Court  of  Session  Cases,  Second  or  New  Series, 
vol.  xiii.  p.  341. 

{h)  In  Cargill  v.  Tosher,  29th  Feb.  1816,  19  Fac.  Coll.  103,  the 
point  occurred  whether  the  clergyman  of  a  parish  was  liable  to  be 
assessed  for  poor-rates.  The  Lord  Ordinary  found  that  he  wai 
liable  to  be  assessed  along  with  the  other  inhabitants  of  the  parish, 
according  to  his  means  and  substance ;  bat  the  Court  (First  Division) 
thought  it  impossible  to  consider  the  minister  as  included  in  the 
statutes,  for  they  were  of  opinion  that,  qud  minister,  he  was  neither 
an  heritor,  a  tenant,  nor  a  possessor.  They  therefore  altered  the 
Lord  Ordinary *8  interlocutor. 
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relied  upon  by  the  Respondent,  does  not  apply  to 
the  law  as  now  altered.  It  has  no  bearing  upon  the 
8  &  9  Vict.  c.  83,  which  uses  the  term  "owner'* 
instead  of  "heritor/*  to  be  found  in  the  old  enactments. 
And  whatever  may  have  been  the  former  law,  the  late 
Act  repeals  all  statutes  and  usages  at  variance  with  its 
own  provisions. 

The  Solicitor-General  (Sir  F.  Kelly)  and  Mr.  BjoU, 
for  the  Respondent :  Prior  to  the  existing  Poor-Law 
Act,  it  is  certain  that  the  clergy  of  the  Church  of 
Scotland  were  not  liable  to  be  thus  rated  in  respect  of 
their  manses  and  glebes.  The  case  of  Cargill  v.  Tosher 
puts  this  beyond  all  doubt.  Then  the  question  is,  what 
is  there  in  the  new  Act  to  impose  the  liability  ?  In 
other  words,  has  that  statute  taken  away  an  exemption 
formerly  indisputable?  The  attention  of  Parliament 
was  specially  directed  to  this  matter  when  the  Scotch 
Poor-Law  was  under  consideration.  For  example,  the 
peculiar  privilege  of  the  College  of  Justice  in  Edin- 
burgh was  taken  away ;  the  Act  expressly  declaring 
that  that  body  should  no  longer  be  free  from  the  ordi- 
nary  assessment.  And  the  case  of  the  clergy  assuredly 
was  not  overlooked;  for  the  49th  section  specially 
enacted  that  they  should  be  rated  to  the  relief  of  the 
poor  in  respect  of  their  stipends ;  thereby  intimating 
irresistibly  that  in  other  respects  they  were  to  remain 
on  their  former  footing,  one  of  freedom  from  all 
liability. 

Mr.  Bethell  replied. 


OiBsoir 

V. 

Tbs  Ret.  Johv 
Forbes. 


The  Lord  Chancellor  (a) : 

My   Lords,    the   question   in    this    case,    although  Lord  chancellor' » 
important,  Ues  in  a  narrow  compass. 

Before  the  late  statute,  we  must  take  it  to  be  clear 
that  the  clergy  of  Scotland  were  not  liable  to  be  rated 

(a)  Lord  St.  Leonards. 
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GiBsoif  ^Q  tjig  relief  of  the  poor,  either  in  respect  of  their 
^"  FoBiTKi!*^^  manses  and  glebes,  or  in  respect  of  their  stipends.  The 
Lard  chi^uor'9  casc  of  Carfftll  V.  Tasker  is  a  sufficient  authority  for 
that  proposition.  Whether  that  decision  went  simply 
on  the  construction  of  the  old  Acts  of  Parliament  [a) 
may  admit  of  some  doubt,  because  those  Acts  do  use 
expressions  which,  in  my  apprehension,  would  have  in- 
cluded ministers.  Nevertheless,  it  has  been  held  in 
Scotland,  and  it  was  considered  at  the  time  when  the 
late  general  Act  was  passed,  to  be  the  law  of  Scotland, 
— that  ministers  were  exempt  from  assessment  not  only 
in  respect  of  their  manses  and  glebes,  but  also  in 
respect  of  their  stipends. 

Then  came  the  general  Act,  the  existing  statute 
passed  for  the  amendment  and  better  administration  of 
the  laws  relating  to  the  relief  of  the  poor  in  Scotland. 

Now,  with  reference  to  that  Act,  I  should  myself  have 
been  clearly  of  opinion  that  its  first  clause  was  quite 
sufficient  to  include  ministers,  and  fix  them  with 
liability  in  respect  of  their  manses  and  glebes ;  for  it 
speaks  of  '^  owners ;''  and  ministers  are  in  a  sense 
owners.  But  the  section  does  more.  It  represents 
owners  as  persons  who  are  "  in  the  actual  receipt  of 
rents  and  profits.'*  The  34th  section  again  both 
describes  the  manner  in  which  the  assessment  is  to 
be  made,  and  the  persons  upon  whom  it  is  to  be 
charged, — ^using  the  expression  "all  the  inhabitants 
according  to  their  means  and  substance*;^'  and  then  the 
91st  section  repeals  all  former  laws  and  usages  at 
variance  with  the  statute.  So  that,  my  Lords,  upon 
these  provisions  taken  together,  I  ahould  have  held  it  to 
be  perfectly  clear  that  ministers  were  to  be  subject  to 
liability,  in  respect  of  their  manses,  glebes,  and  stipends, 
had  it  not  been  for  the  important  clause  in  the  Act,  to 
which  I  am  now  to  direct  your  Lordships*  attention. 

(a)  The  Acts  of  1679,  c.  74  ;  1663,  c.  16  ;  and  167SS,  c.  16. 
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By  that  clause,— the  49th  section  of  the  Act  ^"^"^ 
—it  is  provided  "  that  clergymen  shall  be  liable  to  be  '^" "wi^'''' 
assessed  for  the  poor  in  respect  of  their  stipends/'  This  Lord  ch^ceuor's 
is  an  independent  substantive  enactment,  introduced 
by  itself,  and  of  so  much  importance  as  to  form  a 
separate  section.  Now,  what  does  it  prove  ?  To  my 
apprehension  it  proves  clearly  that  the  words  in  the 
1st  and  34th  sections  were  not  intended  to  have 
the  extensive  operation  which  I  should  otherwise 
have  ascribed  to  them.  Because,  if  by  those  words  it 
was  really  meant  to  fix  the  clergy  of  Scotland  with  a 
general  liability,  an  express  and  separate  provision  for 
the  purpose  would  have  been  superfluous.  The  1st 
and  34th  sections,  therefore,  must  be  considered  as 
having  left  the  clergy  in  the  full  enjoyment  of  their 
former  immunities.  And  the  only  change  is  that 
effected  by  the  49th  section,  which  says  that  they 
"  shall  be  assessed  in  respect  of  their  stipends ;  '^  but 
which  is  significantly  silent  as  regards  their  manses  and 
their  glebes. 

There  are  other  arguments  derivable  from  the  lan- 
guage of  the  Act,  tending  to  the  same  conclusion.  It 
appears  that  the  mind  of  the  Legislature  was  directed 
at  the  time  to  questions  that  might  arise  upon  claims 
of  exemption  under  its  provisions.  Thus,  by  the  50th 
section,  the  privileges  of  the  College  of  Justice,  and  of 
the  officers  of  the  Queen^s  household,  are  declared 
inoperative  to  protect  them  against  assessments  for 
the  relief  of  the  poor.  So  that,  in  the  case  of  the 
clergy,  the  exemption  is  partly  put  an  end  to; 
whereas,  in  the  case  of  the  College  of  Justice  and 
of  the  officers  of  the  Queen^s  household,  it  is  made  to 
cease  altogether. 

The  Act  of  Parliament,  therefore,  while  it  makes  the 
minister's  stipend  liable  to  be  rated  for  the  relief  of  the 
poor,   did   not  intend  that  he  should  be    assessed    in 
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^*^*        respect  of  his  manse,  and  the  small  bit  of  ground  round 

TnK  Rev.  Jomr  -  1  .     ^       ,,. 

FuRBEs.        his  dwelling. 
Lord  chaneeiiar's       I  have,  therefore,  to  move  your  Lordships  that  this 

opinicn.  f  f  y  t. 

appeal  be  dismissed. 
Lord  Brougham: 
Lord  Br<mghami»  Mv  Lords,  I  quite  agree  with  my  noble  and 
learned  friend,  that  the  Court  below  came  to  a 
right  conclusion  in  this  case.  We  are  here  on 
the  construction  of  an  Act  of  Parliament,  and  an 
Act  of  Parliament  alone,  namely,  the  8  &  9  Vict, 
c.  88;  but  we  cannot  well  construe  it  without 
having  regard  to  the  previous  usage.  Now,  I  think 
the  case  of  Cargtll  v.  Tosher  was  rightly  decided. 
At  all  events,  the  decision  is  now  of  more  than 
thirty  years'  standing;  and  it  has  been  acted  on, 
and  may  be  taken  to  make  the  law  on  this  point. 
Be  that,  however,  as  it  may,  I  hold  the  usage,  and 
practice,  and  fact  (independent  of  the  construction  of 
the  law  in  that  case)  to  be  most  material.  Now,  of 
the  fact  there  can  be  no  doubt  whatever;  we  have  it 
not  only  from  that  decision,  but  we  have  it  in  the 
opinions  of  the  learned  Judges  in  this  case,  whose 
construction  of  the  law  is  now  under  review ;  but  of 
whose  statement  of  facts  there  can  be  no  doubt,  and  to 
whose  statement  of  facts,  so  much  within  their  own 
knowledge,  the  greatest  deference  is  due.  Now  Lord 
Cuninffhame  afi&rms  (a),  in  words  as  strong  as  it  is 
possible  to  put  it,  that  there  has  been,  time  out  of  mind, 
in  fact  for  ever,  an  exemption  in  respect  of  the  glebe 
and  manse.  It  is  true,  my  Lord  Succoth,  a  very  high 
authority  on  these  matters,  does  say  in  a  note  read 
from  his  manuscript  (A),  that  he  has  known  contrary 

(a)  See  Lord  Cuninghame's  opinion  in  the  Second  or  New  Series, 
vol.  xiii.  p.  341. 

(b)  This  note  was  from  a  printed  Court  of  Session  Paper  deposited 
in  the  Advocates*  Library  at  Edinburgh. 
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instances ;  in  other  words,  that  the  exemption,  in  point        gwjhmt 
of  law,  has  not   been  so  absolute  and  uniform  as  is    ^"SSii!^^ 
contended :    and  that  in  some  cases  he  has  known  Lord  B^ghoHi* 
ministess  charged.    But  observe,  there  are  nine  hun«  '^' 

dred  or  a  thousand  cases  of  ministers  in  the  Church  of 
Scotland,  and  for  two  centuries  and  a  half  the  ex- 
emption has  existed;  and  all  his  Lordship  can  say 
is,  that  in  some  few  instances  he  has  known  them 
charged. 

Now,  the  Legislature,  by  the  50th  section  of  the 
existing  Poor- Law  Act,  with  respect  to  the  College  of 
Justice,  show  that  claims  of  exemption  were  peculiarly 
under  their  consideration  at  the  time  they  passed  the 
49th  section;  by  which  they  enact  "that  clergy- 
men shall  be  liable  to  be  assessed  for  the  poor  in 
respect  of  their  stipends,'^  and  they  say  no  more. 
They,  knowing  the  exemption  that  had  existed,  limit 
the  legal  obligation  to  the  stipend. 

In  a  word,  my  Lords,  the  Legislature  coufiues  its 
repeal  of  the  exemption  to  the  stipend,  leaving  the 
manse  and  glebe  where  they  stood  before. 

Interlocutor  affirmed. 

CoNNELL  &  Hope. — Robertson  &  Simpson. 
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1862.  INGLIS, Appellant. 

19th  and  20th 

Apru, and       GREAT  NORTHERN  RAILWAY  COMPANY,  Respondents,  (a) 

17th  May.  '  ^   ' 

Under  the  6  m  .  a     i  •  it  •       •    i 

^:\7'^^^'         The  Circumstances  of  this  case,  and  the  pnnciples 

8. 34,  the  Conrt,  ^  9  r  r 

ne*w  tai2,^hM^  *  which  govemed  its  determination,  are  fully  explained  by 
SSlwaelb^r     the  Lord  Chancellor  in  moving  for  judgment. 

calcnlated  than 
the  former  one, 
to  meet  the 

justice  of  the  Mr.  Bethell  and  Mr.  Anderson  were  heard  for  the 

case. 

ingftff^SSS;  Appellants;  and  the  Solicitor-General  (Sir  F.  Kelly) 
Jfth'^fiSdSe  and  Mr.  Phipson  for  the  Respondents. 

issuing  of  new 

ones,  the  right  to 

recover,  in  an  ___       _  ,  _ 

acHon  for  calls.  The  LORD  CHANCELLOR  io)  I 

held  to  remain 

Se'coS^n*"  -^y  Lords,  the  action  which  has  led  to  this  appeal 

pa?i^8^ciaS2"s  ^^  brought  by  the  Great  Northern  Railway  Company 

AcMhe  iSS?  against  Mr.  Inglis,  as  the  holder  of  a  few  shares,  for 

re^8te"rSf    *  two  calls,  amounting  together  to  84/. 

shareholders  is  ,  .  ,  .«-ii. 

required  to  be  Thc   riffht  to  bnuff  the  actiou  in   Scotland  arises 

authenticated  hy  ^  ^ 

cim^iyl  bSt  nnder  the  Act  establishing  this  Company ;  and  although 

Si^i^s^irtofa  we  have  heard  some  argument  upon  the  particular 

to  ^ch^SiSTu'  wording  of  the  clause,  I  think  it  gives  all  the  remedies 

if  the  seal  be  providcd   by   the    Compai^ies^   Clauses    Consolidation 

SrSer-  (Scotland)  Act,  1845. 

^Sdfaig^ls^M  Mr.  Inglis,  after  having  put  in  defences  which  were 

cJnnirt  ^*°*  overruled,  went,  imder  the  order  of  the  First  Division  of 

toflrether 

wheriameet-  the  Court  of  Scssiou,  to  trial  upou  au  issue  '^whether 

ingoftheCom-  ,  •         i       /-« 

pany's  Finance  he  is  the  holdcr  of  the  eight  shares  in  the  Company, 
S^d^utSu*  and  as  such  is  indebted''  to  them  for  the  calls  in 
theSjiumed^     qucstiou.     And  upon  the  trial  of  that  issue,  the  jury 

meeting  were 
signed. 

(a)  Lord  St.  Leonards. 

{h)  Reported  in  the  Court  of  Session  Reports,  Second  or  New 

Series,  vol.  xiii.  p.  1315. 
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found  for  Mr.  Inglis.     But  upon  a  bill  of  exceptions         ''"J"* 
a  new  trial  was  granted.    The  Company  then  applied     kailwI^^coT 
to  have  the  issue  altered  on  the  ground  that  they  had,  -Conj  ohaneeiior'» 
subsequently  to  bringing  the  action,  declared  the  shares 
forfeited,  and  further  that  the  Directors  had  cancelled 
them. 

Mr.  Inglis  then  alleged  that  the  shares  having  been 
cancelled,  and  new  shares  issued,  the  Company  had 
made  a  profit  upon  the  transaction ;  and  that,  in  point 
of  law,  he  was  not  liable,  because  the  shares  no  longer 
existed.  He  also  contended  that  the  Company  having, 
by  the  issue  of  new  shares,  realised  more  than  the  w)iole 
nominal  amount  of  the  capital  stock,  including  the 
calls  sued  for,  they  could  not  recover  in  the  action ;  and 
that,  at  any  rate,  he  was  to  be  allowed  credit  for  the 
sums  received  by  them. 

The  Lords  of  the  First  Division  allowed  the  issue  to 
be  amended. 

Mr.  Inglis  then  moved  for  the  production  of  certain 
books  and  documents  of  the  Company.  But  the  Lords 
made  an  order,  refusing  the  diligence  prayed  for,  without 
prejudice  to  any  demand  Mr.  Inglis  might  make  for  the 
recovery  of  the  documents  referred  to  at  a  later  stage  of 
the  proceedings. 

My  Lords,  the  issue,  as  altered,  was  "  whether  the 
Defender  was,  at  the  date  of  making  the  calls ,  the  holder 
of  eight  shares  in  the  Company,  and,  as  such,  indebted 
to  the  Pursuers  *^  in  the  sums  claimed ;  and  upon  the 
trial  of  this  second  issue  the  jury  found  for  the  Com- 
pany. Whereupon  Mr.  Inglis  took  exception  to  the 
rulings  of  the  Judge  at  the  trial,  and  the  exceptions 
having  been  argued  before  the  First  Division,  they 
were  disallowed. 

The  appeal  now  before  the  House  is  by  Mr.  Inglis 
against  the  interlocutor  which  allowed  the  issue  to  be 
altered,  and  against  that  which  refused  the  diligence 
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IKOLT9  prayed  for  in  regard  to  documents;  and  it  is  also 
^uifwAT  coT  against  the  final  judgment  of  the  Court  below  Ais- 
L<»rd  chaneeuar't  allowiug  tho  bill  of  exceptious. 

opinion,  i        i     i» 

Now,  my  Lords,  the  first  objection  made  before 
your  Lordships  was,  that  the  Court  below  had  no 
power  to  alter  the  issue.  This  depended  upon  the 
6  Geo.  IV.  c.  120,  s.  34,  which  gives  power  to  the  Court 
to  direct  a  proper  issue,  or  to  alter  it  as  framed ;  and 
which  provides  that  if  either  party  objects  to  the  issue 
as  sealed  by  the  Court,  he  may,  within  ten  days,  apply 
to  the  Court,  and  the  Court  may  make  such  order  as 
the  justice  of  the  case  may  require;  and  which  order 
shall  be  final. 

Under  this  statute  it  is  insisted  that  the  Court  had 
no  power  to  alter  the  first  issue.  Several  decisions  on 
this  legislative  provision  were  cited  at  the  bar,  but 
they  do  not  apply  to  the  case  before  the  House.  And 
it  was  at  last  admitted  by  the  counsel  for  the  Appellant 
that  the  point  had  never  been  decided. 

My  Lords,  the  finality  mentioned  in  section  84  refers 
to  the  issue  as  settled;  but  that  section  contains  no 
terms  of  restriction  or  exclusion  to  prevent  the  Court, 
when  ordering  a  new  trial,  from  directing  an  issue 
better  calculated  to  meet  the  justice  of  the  case  than 
the  first  proved  to  be, — and  I  am  of  opinion  that  the 
Court  possesses  that  power,  and  therefore  that  this 
objection  cannot  be  sustained. 

It  would  not  have  been  necessary  to  alter  the  first 
issue,  if  the  shares  had  not  been  cancelled  subsequently 
to  the  commencement  of  the  action.  But  these 
statutes  have  received  a  liberal  construction  {a).  And 
it  is  quite  settled  that  the  word  "  is  "  means  "  is  at  the 
time  of  calls  made"  (i).      The  words  of  the  Act  are 

(a)  E<i8t  Lancashire   Railway  Company  v.  Croxtony  6  Exch. 
Rep.  287. 
{b)  Belfast  Sfc.  Railway  Company  v.  Strange,  1  Exch.  Rep.  739. 
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cumalative  (o).     And  indeed  it  is  not  disputed  by  the  ^l]'" 

Appellant  that  if  the  shares  in  question    had    been     railway  co. 
merely  declared  to  be  forfeited,  the  right  of  action  Lord  oh<medior'» 
would  have  remained. 

But  it  was  insisted  that  the  cancellation  superinduced 
upon  the  forfeiture,  and  the  issue  of  new  shares, 
dissolved  the  contract  and  destroyed  the  right  of 
action.  The  power  to  cancel  the  shares  was  given  to 
this  Company  by  the  12  &  1 8  Vict.  c.  84  {b),  which 
enacted  that  where  the  market-price  of  shares,  which 
might  be  forfeited  for  nonpayment  of  calls,  should  be 
such  as  to  render  it  impossible  for  the  Company  to  sell 
the  same  so  as  to  realise  a  sum  equal  to  the  arrears  of 
calls  due,  it  should  be  lawful  for  the  Company  to  cancel 
the  same  shares,  and  to  issue  so  many  new  shares,  and 
of  such  nominal  amount,  as  they  might  think  fit,  pro- 
vided that  the  capital  to  be  represented  by  such  new 
shares  should  not,  in  the  whole,  exceed  the  capital 
represented  by  the  unpaid  portion  of  the  shares. 

After  a  declaration  of  forfeiture,  the  Directors 
ultimately,  in  September,  1850,  cancelled  the  shares 
in  question,  and  this  was  long  after  the  institution  of 
the  action. 

Now,  unless  some  solid  distinction  can  be  shown,  as 
regards  the  interest  of  the  shareholders,  between 
forfeiture  and  cancellation,  it  appears  to  me,  my  Lords, 
that  the  same  rule  must  prevail  as  to  both. 

The  provisions  of  the  Companies'  Clauses  Consolida- 
tion Act,  which  apply  to  this  case,  enable  the  Company 
to  enforce  the  payment  of  calls  by  action  or  suit,  and 
give  power  to  the  Company  to  forfeit  shares  for  non- 
payment of  calls,  whether  the  Company  have  sued  for 
the  amount  of  such  calls  or  not.     And  it  has  been 

(a)  Ch'eat  Northern  Railway  Compa/ny  v.  Kennedy,  4  Exch. 
Rep.  417. 

(Jji)  Section  25,  local  and  personal  Acts  of  1849. 

i2 
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IKOLI9  decided  that  this  right  to  declare  shares  forfeited  is  not 
^^AiLWA™co!'  an  alternative  remedy.  Much  argument  was  raised 
i.ord  ohanceOar's  upou  the  right  to  issuc  ncw  sharcs^  SO  as  to  make  up  the 

opinion.  i»  • 

amount  of  capital  m  the  Company;  but  it  does  not 
appear  to  me  that  this  is  an  objection  which  it  is 
competent  to  the  Appellant  to  make. 

The  Companies'  Clauses  Consolidation  Act  provides 
in  every  way  for  the  real  interests  of  the  shareholder, 
even  after  forfeiture.  And  in  the  Great  Northern 
Railway  Company  v.  Kennedy  {a),  Mr,  Baron  Parke  and 
Mr.  Baron  Alderson  were  both  of  opinion  that,  if  the 
forfeited  shares  were  converted  into  other  shares,  the 
shareholder,  against  whom  an  action  for  calls  had  been 
brought,  would  be  entitled  to  the  benefit,  in  satisfaction 
pro  tanto;  so  that  on  applying  to  the  Court  to  stay 
proceedings,  on  payment  of  the  portion  of  debt  and 
costs  beyond  the  value  of  the  new  shares,  the  Court 
would  stay  the  proceedings  accordingly.  If,  therefore, 
the  forfeiture  of  shares,  and  the  conversion  of  them 
into  other  shares,  where  there  is  no  direct  power  to 
cancel  the  original  shares  and  issue  new  ones,  would 
give  to  the  original  shareholder  any  benefit  to  which  he 
might  be  entitled  after  payment  of  the  calls  and  costs, 
it  cannot  vary  the  case  that  a  direct  power  is  given  to 
the  Company  to  cancel  shares  and  issue  new  ones;  for 
the  right  of  the  shareholder  to  the  benefit  of  the  new 
shares  would  be  precisely  the  same  as  in  the  first  case. 

The  power  to  cancel  only  arises  where,  after  for- 
feiture, the  arrears  of  calls  cannot  be  raised  by  a  sale, 
and  therefore  the  right  of  action  to  recover  the  defi- 
ciency remains  in  the  Company. 

This  view  of  the  case  answers  the  objection,  which 
was  strongly  urged  at  your  Lordships'  bar,  that  the 
alteration  of  the  first  issue  had  excluded  the  Appellant 
from  showing  that  a  change  of  interest  had  taken 

(a)  4  Exch.  Rep.  417. 
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place ;  because  that  circumstance  could  not  go  in  bar         ^^J^" 
of  the  action;— Mr.  Inglis  would  be  entitled  to  any    ^rIilwI?™ 
benefit  to  be  derived  from  such  change ;  and  the  inter-   ixyrd  ch^eeiiot's 
locutora  have  reserved  to  him  the  means  of  enforcing 
his  rights. 

At  the  trial  of  the  second  issue^  the  counsel  for 
Mr.  Inglis  tendered  evidence  to  prove  the  cancellation 
of  the  stocky  and  the  issue  of  new  shares^  &c.^  but  that 
evidence  was  rejected  by  the  learned  Judge  who  pre- 
sided ;  and  his  rejection  of  that  evidence  formed  part  of 
the  Bill  of  Exceptions — it  constituted  the  3rd,  4th,  and 
5th  exceptions.  Now,  Lord  Fullerton,  in  delivering  his 
opinion  upon  the  hearing  of  the  Bill  of  Exceptions, 
observed  that  '^  the  Srd,  4th,  and  5th  exceptions  were 
not  insisted  in,  as  the  cancellation  of  the  shares,  if  it  has 
had  any  eflEect,  may  receive  that  effect  in  the  accounting 
on  that  head ;  of  which  the  Pursuers  admitted  the 
competency,  notwithstanding  the  verdict"  (a).  This, 
my  Lords,  appears  to  me  to  be  conclusive. 

The  Appellant's  remaining  objections  were  technical. 
— The  first  was  to  the  reception  in  evidence  of  the 
register  of  shareholders.  The  law  enables  Companies 
to  produce  their  registers  as  evidence;  but  provides 
that  the  book  shall  be  authenticated  by  the  common 
seal  of  the  Company  affixed  thereto.  In  the  present 
case,  the  register  consisted  of  sundry  volumes,  and 
the  last  only  had  the  common  seal  of  the  Company 
attached  to  it.  There  were  several  very  bulky  volumes. 
They  followed  each  other  consecutively  and  alpha- 
betically, and  manifestly  formed  parts  of  the  same 
series;  the  last  volume  containing  not  only  a  com- 
pletion of  the  register,  but  (which  was  not  required 
by  the  Act  of  Parliament),  at  the  end  of  it  and  before 
the  seal,  a  recapitulation  of  the  contents  of  the  pre- 
ceding volumes     They  were  laid  upon  the  table  of  this 

(a)  Second  or  New  Series^  vol.  xiii.  p.  1324. 
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iNOLiB  House,  and  every  volume  was  bulky  and  ponderous. 
^!;ilwatco"  The  Appellant's  contention  was,  that,  instead  of 
Lord  ch^ihr'8  being  enclosed  in  several  bindings  for  the  sake  of  con- 
venience, they  ought  to  have  been  bound  up  together 
in  one  great  volume,  which  would  have  rendered 
it  impossible  to  make  use  of  them  in  the  course  of 
business. 

It  would  be  contrary  to  the  real  meaning  and  spirit 
of  the  Act  to  put  this  restricted  construction  upon  it. 
These  volumes  did  together  constitute  a  book  contain- 
ing a  register  of  the  shareholders,  to  which  the  common 
seal  of  the  Company  was  properly  affixed.  And, 
therefore,  my  Lords,  I  hold  that  this  objection  is  clearly 
groundless. 

The  next  exception  to  the  ruling  of  the  Judge  was, 
that  the  evidence  of  the  appointment  of  the  Finance 
Committee,  necessary  to  prove  the  call,  was  not  admis- 
sible; because  a  minute  of  a  Board  of  the  18th  of 
August,  1846,  at  which  the  Finance  Committee  was 
appointed,  had  not  been  signed.  Now  this  Board  had 
been  adjourned  to  the  19th  of  the  same  mouthy  and 
the  minute  of  the  adjourned  meeting  was  duly  signed. 
The  secretarj'  to  the  Company  swore  that  it  was 
'^  one  continuous  meeting  and  minute ;  '^  and  that  the 
uiiiiute  of  the  next  meeting,  on  the  1st  of  September, 
began  thus :  ''  The  minutes  of  the  last  meeting,  held 
18th  of  August,  read  and  confirmed ;  '*  thereby  treating 
the  18th  and  19th  as  o$ie;  and  this  is  confirmed  by  the 
books.  On  the  27th  of  September,  at  a  meetings  the 
minute  of  which  was  regularly  signed  by  the  chairman^ 
the  committees  were  reappointed ;  and  all  these  pro- 
ceedings took  place  before  the  first  call. 

But  independently  of  the  evidence  furnished  by  the 
books  of  the  Company,  the  fact  of  the  due  appointment 
of  the  Finance  Committee  was  proved  by  a  witness 
whose   testimony   was    unobjectionable;    for  the   Act 
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does  not  make  the   books  the   only  evidence  of  the         inohs 
proceedinsrs  {cC\,  gt.  northern 

^  D     \    /  Railway  Co. 

The  result  is  that  all  the  objections  urged  by  the  jr^^  ^^^^^^^^.^ 
Appellant's  counsel  at  your  Lordships'  bar  have  failed;         opinum, 
and  therefore  I  beg  to  move  that  the  appeal  be  dis- 
missed with  costs. 

IrUerlocuiors  affifmed,  with  Costs, 

(a)  See  Miles  v.  Bough,  3  Qaeen's  Bench  Reports,  p.  845. 


Law,  Holmes,  Anton,  &  Turnbull. — Baxter, 
EosE,  &  Norton. 
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1851.  M'WILLIAM,  .    Appellant. 

l«l,lltA,  13<A, 

^'^iSJ'^"'^*  ADAMS,       ....     RiwpoNDKKT(a). 

26<JIJforcft. 

Abie^ied  In  tlic  year  1848,   the  Appellant,  a  boiler-maker, 

persons  are  abso-  ,i.  ..  ,  «,./««,.  » 

inteiy  excluded     preferred    his   petition    to  the    Sheriff-Substitute  of 

from  relief  under    *  * 

6teS£Sd"^'^°'  Glasgow,  stating  that  he  was  utterly  destitute;  that 
/in^o^roi^  ^^  w^s  willing  to  work,  but  unable  to  find  employment; 
tute8Areto"be      and  that  his  applications  for  assistance  from  the  parish 

constmedwith        ,      t  ,  •  ^        mi  •   •  t  f  t 

referenee  to  the    had  bccn  reiccted.     The  petition,  therefore,  prayed  an 

■tateofthinMst  '^  ^  '  '    r      J 

the  time  ottiuiir   order  requiring  the  Inspector  of  the  Poor  (the  above 

seieii*st2Ste*ir*  Respondent)  to  administer  relief. 

jSjt'Slto'b^"^       The  Respondent,   by   his   answer,  stated  that  *'  the 

sutute.  petitioner  was  an  able-bodied  man,"  and  consequently 

not  entitled  to  relief. 

The  Sheriff-Substitute  assoilzied  the  Respondent ;  but 
the  Sheriff-Principal,  upon  appeal,  disagreed  with  his 
Substitute,  and  decided  in  favour  of  the  Appellant  (i). 
The  Respondent  thereupon  carried  the  case  by  advo- 
cation to  the  Court  of  Session  ;  and  Lord  Wood  having, 
as  Ordinary;  made  "  great  avizandum"  to  the  First 
Division, — that  Court,  after  a  hearing  which  occupied 
several  days  in  December,  1848,  requested  their  Lord- 
ships of  the  Second  Division  and  the  permanent  Lords 

(a)  The  report  of  the  proceedings  in  this  and  the  next  case  is 
concise  ;  because,  admitting  their  importance,  the  profesfdon  and 
the  public  have  already  had  enough  of  them.  Not  only  do  they 
occupy  a  very  large  portion  of  the  Second  Series  of  Decisions  in 
the  Court  of  Session,  vol.  xi.p.  719,  but  it  would  appear  that  the 
^'Judges'  opinions^*  were  published  separately  in  Scotland,  and 
form  a  considerable  volume. 

(b)  The  Sheriff-Principal  found,  however,  that  the  right  to  relief 
>vas  to  last  *'  only  so  long  as  the  claimant  should  remain  in  des- 
titute circumstances  and  unable  to  work,  and  was  to  be  afforded 
and  received  in  exchange  for  labour  or  otherwise,  as  the  Parochial 
Board  might  see  fit." 
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Ordinary  to  deliver  their  opinions  on  the  whole  case  in   scotch  Pbor-Law, 

writinor  CUlm  of  the 

wriuiig.  "Able-bodied." 

Of  these  "  consulted  Judges/'  it  appeared  -that  one^ 
and  one  only,  (Lord  Robertson),  held  the  claim  for  relief 
to  be  well  founded ;  while  the  other  eight  (the  LfOrd 
Justice- Clerk  {Hope),  and  Lords  Medtvyn,  Moncreiff, 
Cockbum,  Cuninghame,  Murray^  Ivory,  and  fVood,) 
considered  it  unsustainable. 

In  conformity  with  the  opinions  of  the  majority,  ut^^^ 
the  First  Division  pronounced  judgment  negativing  the 
daim^  altering  the  iaterlocutor  of  the  SheriflF-Principal, 
and  dismissing  the  Appellant's  petition.  But  this 
decision  of  the  First  Division  was  not  unanimous. 
Lord  Jeffrey  dissented — the  other  three  Judges  (the 
Lord  President  {Boyle),  and  Lords  Mackenzie  and 
Fullerton)  agreeing  with  the  majority  of  the  **  consulted 
Judges;'*  so  that  the  decision  brought  under  review  of 
the  House  may  be  represented  as  carried  in  the  Court 
by  a  majority  of  eleven  to  two — the  minority  consisting 
of  Lords  Jeffrey  and  Robertson.  And  the  eflFect  was  to 
determine  that,  in  Scotland,  an  able-bodied  person  is 
not,  in  any  circumstances,  entitled  to  relief  under 
the  Poor-Law. 

The  Recorder  (Hon.  /.  S.  Wortley)  and  Mr.  Roundell 
Palmer,  for  the  Appellant:  It  is  admitted  that  the 
Appellant  is  destitute,  and  that  he  is  willing  to 
work,  but  that  he  can  find  no  employment.  He 
must  either  be  relieved  from  the  parochial  funds 
or  die  of  starvation.  The  result  is  the  same  as  if  he 
were  subject  to  physical  infirmity.  It  is  the  policy 
of  the  Legislature  to  give  aid  to  distressed  workmen 
and  artisans ;  so  that  on  the  return  of  public  prosperity 
they  may  be  able  to  resume  their  occupations.  Their 
industry  is  the  wealth  of  the  State.  Accordingly,  by  the 
8  &  9  Vict.  c.  83,  s.  68,  it  is  enacted,  that "  assessments 
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^'*^^^'*''  shall  extend  to  occasional  as  well  as  permanent  poor." 
"  Abi"todiod."  The  Appellant  is  of  the  former  class.  The  decision  of  the 
present  case,  however,  turns  mainly  on  the  ancient  law 
of  Scotland,  which  continues  unchanged  and  unaffected 
by  the  recent  statute.  The  right  to  relief  by  compul- 
sory assessment  began  with  an  Act  of  the  Scotch  Parlia- 
ment, passed  in  the  year  1579  (a),  "  For  punishment 
of  strong  and  idle  beggars,  and  relief  of  the  poor  and 
impotent/^  That  statute  is  divisible  into  two  parts — 
the  first,  for  the  suppression  of  vagabonds,  being  penal, 
must  be  strictly  construed ;  but  the  second,  for  relief, 
ought  to  receive  a  liberal  construction.  In  its  beneficial 
operation  it  embraces  all  persons  who  are  compelled  to 
begy  whether  able-bodied  or  not.  The  question  is  no 
longer  open.  Nearly  half  a  century  ago,  in  Pollock 
V.  Darling  (i),  it  was  solemnly  determined  by  a  judg- 
ment, never  since  disturbed,  that  able-bodied  persons 
might  demand  relief  from  the  parish  in  seasons  of 
calamity.  That  decision  has  been  repeatedly  recognised 
by  the  Judges  (c).     It  has  been  approved  of  by  text- 

(a)  Chapter  74. 

(b)  Morr.  10,591  ;  Fac.  Coll.,  17th  Jan.  1804.  Id  this  case  the 
Court  of  Session  held  **  that  those  persons  were  entitled  to  relief 
uDder  the  Poor-Laws,  who,  though  in  ordinary  seasons  able  to  gain 
their  livelihood,  are  reduced  during  a  dearth  of  provisions  to  have 
recourse  to  charitable  supply :  And  an  extraordinary  assessment 
may  for  that  purpose  be  levied."  This  went  on  temporary  calamity. 
The  judgment  was  pronounced,  with  much  discordance  of  opinion, 
by  a  majority  of  the  Inner  House,  on  the  19th  of  November,  1802, 
and  after  a  rehearing  was  adhered  to  on  the  1 7th  of  January,  1804. 
It  has  continued  undisturbed  for  nearly  half  a  century ;  but  it  would 
appear  that  eminent  lawyers  questioned  its  authority.  Lord 
Brougham,  in  course  of  the  argument  in  Mc  fVilliam  v.  Adamtt 
said  "  he  well  remembered  that  the  decision  in  PoUock  v.  Darling 
never  gave  satisfaction  in  the  Parliament  House."  His  Lordship 
added,  ''  that  Mr.  Homer  greatly  distinguished  himself  in  the  case. 
He  was  on  the  winning  side,  and  his  friends  expected  that  there 
would  be  an  appeal  to  the  House  of  Lords." 

(c)  Paisley  v.  Richmond,  29th  Nov.  1821,  1  Shaw  &  B.  167; 
Watson  V.  Ancrum,  28th  Feb.  1829,  Fac.  Coll. 
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writers  {a) .  It  has  goyemed  the  practice  which  has  since  scouh^^or-Law, 
prevailed  in  the  administration  of  the  Poor-Law.  No  -^AbilTbSi'tSL" 
authority  to  the  contrary  can  be  cited  on  the  other  side. 
As  regards  the  policy  of  the  Act  1579,  c.  74,  its  object 
vas  to  prevent  begging.  To  that  mischief  the  able- 
bodied  are,  when  destitute  and  out  of  work,  as  liable  as 
the  infirm  and  impotent.  The  test  of  interposition  is 
poverty;  irrespective  of  the  causes  which  occasion  it. 
The  interlocutor  of  the  SheriflF-Principal  imposes  a 
guard  under  the  sanction  of  the  statute — which  will 
prevent  any  abuse  of  its  benefits — by  empowering  the 
inspector  to  require  the  personal  labour  of  the  Appellant 
in  exchange  for  his  maintenance.  It  has  been  con- 
tended, on  the  other  side,  that  the  Act  1579,  c.  74,  is 
a  copy  of  the  English  statute  14  Eliz.  c.  5,  which 
contains  a  provision  expressly  applicable  to  able-bodied 
poor,  but  not  to  be  found  in  the  Scottish  enactment. 
The  omission  of  that  provision,  it  is  said,  shows  that  the 
Scottish  Legislature  did  not  intend  that  able-bodied 
persons,  however  destitute,  should  be  publicly  relieved. 
But  in  1579,  the  kind  of  employment  prescribed  for 
able-bodied  poor  in  England  could  not  have  been  pro- 
cured in  Scotland.  Subsequent  Scotch  statutes, 
however,  make  provision  for  this  omission,  and  show 
that  the  support  of  imemployed  operatives  has  ever 
been  an  object  of  legislative  care.  Thus  the  Act  1661, 
c.  38,  requires  a  list  to  be  made  of  the  poor  in  every 
parish,  and  it  directs  the  overseers  to  see  that  due 
punishment  is  awarded  against  such  as,  "  being  able, 
shall  refuse  to  work.^'  So,  again,  the  statutes  1663, 
c.  16,  and  1672,  c.  18,  recognise  throughout  the  dis- 
tinction to  be  taken  between  those  who  are  able  and 
willing  to  work,  and  those  who,  though  able,  refuse  to 
work.       It  is  true    there  has   been  a  reluctance   in 

(a)  Hutcheson's  Justice,  2nd  Ed.,  vol.  ii.  p.  61 ;  Tait's  Justice, 
3rd  Ed.,  p.  274. 
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^^^^C^'  Scotland  to  provide  for  the  poor  by  assessment.  But  it 
"Abic-i^Kiied."  is  a  mistake  to  say  that  the  Act  1579,  c.  74,  has  ever 
fallen  into  desuetude.  It  would  appear  that  it  was  put 
in  force  much  earlier  than  generally  supposed.  Thus, 
from  the  publication  of  the  Municipal  Becords  of 
Aberdeen,  (a),  we  find  that  the  burgesses  of  that  cor- 
poration, reciting  the  Act,  made  provision  by  assessment 
at  different  periods,  during  the  seventeenth  century, 
for  the  support  of  able-bodied  persons  out  of  employ- 
ment. The  Appellant's  claim,  then,  is  supported  by 
statute — is  confirmed  by  decisions,  and  is  sanctioned 
by  usage.  The  judgment  appealed  from  denying  him 
relief  ought,  therefore,  to  be  reversed  (i). 

Mr.  Betkell,  Mr.  Anderson,  and  Mr.  Greffff,  for  the 
B/Cspondent :  As  the  common  law  is  confessedly 
silent  on  the  subject  of  this  appeal,  the  only  question 
is,  whether  the  claim  be  truly  sanctioned  by  legis- 
lative enactment.  Now,  it  is  not  a  little  remark- 
able, that,  in  the  Scotch  statute  1579,  c.  74>,  all  the 
provisions  of  the  English  statute  14  Eliz.  c.  5  (c), 
(passed  seven  years  before),  are  incorporated,  except 
one  clause,  which  contains  a  special  direction  for  setting 
the  able-bodied  poor  to  work  at  the  expense  of  the 
parish.  The  Scotch  Act,  in  other  respects,  is  on  the 
model,  and  almost  in  the  words,  of  the  English  statute. 
The  Act  1579,  c.  74,  leaves  out  this  precise  and  pecu- 
liar provision.  What  inference  can  legitimately  be 
drawn  from  this  omission,  but  that  the  Scottish  Legis- 
lature did  not  intend  that  the  able-bodied  poor  should, 
under  any  circumstances,  be  supported  by  compulsory 

(a)  Spalding  Club,  vol.  ii.  p.  124;  Appellant's  Case,  p.  16. 

(6)  Lord  Jeffrey's  opinion  in  favour  of  the  Appellant  forms  the 
appendix  to  Appellant's  Case.  Lord  Robertson's,  to  the  same  effect, 
is  set  out  in  the  Respondent's  Case,  p.  117. 

(c)  Intituled  "  An  Act  for  the  punishment  of  vagabonds,  and  for 
the  relief  of  the  poor  and  impotent ;  "  a  title  nearly  the  same  as  that 
of  the  Scotch  Act  1679,  c.  74. 
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assessment  (a).  The  Act  1579,  c.  74,  imposing,  as  it  Seoteh^^Law, 
does,  a  tax  upon  the  community,  ought  to  be  strictly,  « Abi"i2ldiSd." 
not  liberally  construed.  The  Appellant  seeks  relief 
under  the  second  branch  of  the  Act,  which  prescribes 
relief  for  the  "poor  and  impotent;*^  but  although 
admitted  to  be  poor,  he  is  certainly  not  impotent. 
The  preamble  plainly  intimates  that  the  evils  contem- 
plated by  the  Act  are  of  a  permanent  character,  such 
as  old  age,  bodily  ailment,  &c. 

There  is  no  method  or  machinery  prescribed  for  the 
supply  of  work  to  the  able-bodied,  which  the  statute 
would  have  been  sure  to  provide  had  the  relief  of  that 
dass  been  contemplated.  This  shows  that  the 
Appellant's  claim  cannot  stand  upon  the  Act  1579,  c.  74, 
and  it  is  equally  certain  that  no  other  statute  can  avail 
him.  The  Act  1424,  c.  25,  is  against  him.  Under  the 
Act  1425,  c.  66,  the  "  being  idle ''  was  held  to  be 
criminal.  The  Legislature  presumed  that  it  was  in  the 
power  of  every  one  to  obtain  work.  The  Act  1503, 
c.  70,  interdicted  begging,  except  by  "crooked  folk, 
sick  folk,  impotent  folk,  and  weak  folk.'*  So  much  for 
the  statutes  prior  to  the  statute  1579,  c.  74.  Those 
subsequent  are  no  less  cogent.  The  Act  1661,  c.  38, 
describes  those  entitled  to  relief,  as  the  "  aged,  sick, 
lame,  and  impotent.*'  The  Act  1663,  c.  16,  visits  the 
able-bodied  poor  with  penalties  of  various  kinds,  slavery 
included.     The  Act  1672,  c.  18,  declares  that  those 

(a)  Lord  Moncreiff's  opinion.  Respondent's  Case,  from  p.  70  to 
p.  73.  The  Respondent's  counsel  also  cited  a  Report  of  the  General 
Assembly  of  the  Church  made  to  Parliament  in  1839  (Respondent's 
Case,  p.  85),  in  which  it  was  stated  that  "the  Scotch  system  of  Poor- 
Law8  introduced  by  the  Act  1579,  c.  74,  appears  to  have  been 
borrowed  from  the  English  statute  (14  Eliz.  c.  6).  But  a  very 
material  variation  occurs  in  the  particulars  now  to  be  attended  to. 
In  England,  provision  was  made  not  only  for  the  impotent  poor,  but 
also  for  those  who  were  destitute  of  employment.  In  Scotland,  on 
the  contrary,  a  legal  right  in  the  able-bodied  poor  was  never  acknow- 
ledged.**   Lord  MoncreiflTs  opinion,  Respondent's  Case,  p.  85. 
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Claim  of  the 
"  Able-bodied. 


scoieh^PMT-Law,  ^j^q  jye  « unable  to  work,  by  reason  of  age,  infirmity, 
or  disease/'  shall  alone  be  entitled  to  relief.  Pollock  ▼. 
Darling  is  but  a  solitary  decision,  and  has  never  been 
regarded  as  settling  the  law.  It  was  carried  by  a 
narrow  majority — the  Lord  President  {Campbell)  and 
Lord  Juslice-Clerk  (Eskgrove)  forming  part  of  the 
minority.  It  has  been  disregarded  in  practice.  It  has 
been  reprobated  by  text- writers.  Mr.  Monypenny  {a) 
(formerly  a  Judge  of  the  Court  of  Session)  has  questioned 
it.  And  so  likewise  has  Mr.  Dunlop  (&).  The  statute 
of  her  present  Majesty  {c)  gives  no  countenance  to  the 
Appellant's  claim.  On  the  contrary,  the  6Sth  clause 
declares  '^  that  nothing  thereiu  contained  shall  be  held 
to  confer  a  right  to  demand  relief  on  able-bodied 
persons  out  of  employ menf'  (d). 
Mr.  Palmer y  in  reply. 


1862. 
Kth  March. 

Lord  Bnmgham^M 
opinum. 


Lord  Brougham: 

My  Lords,  it  is  admitted  on  all  hands  that  this 
important  question  turns  upon  the  construction  of 
the  Act  of  1579,  c.  74  {e).  No  common-law  right 
is  alleged.  The  opinion,  therefore,  which  we  may 
form,  touching  the  import  of  that  statute,  must 
govern  our  present  decision.  Does  it,  or  does  it  not, 
apply  to  able-bodied  poor  persons  who  are  not  incapaci- 
tated from  working,  but  are  unable  to  find  work,  and 
are  also  unable  to  maintain  themselves  f 

My  Lords,  the  Act  of  1579,  c.  74,  was  the  first  com- 
pulsory provision  made  for  the  support  of  the  poor. 
Whatever  had  before  been  done  by  the  Legislature  was 


(a)  Scotch  Poor-Law,  p.  Id4. 
{b)  Scotch  Poor-La w,  last  edition,  p.  346. 
(c)  8  &  9  Vict.  c.  83. 
(d)  The  opinions  of  the  Judges  in  favour  of  the  Respondent  are 
set  out  in  the  appendix  to  the  Respondent's  Case. 

(«)  But  see  infrd,  pp.  131,  138, 151, 162, 153. 
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in  restraint  of  that  class^  and  not  for  their  relief.     Bnt         no.  \.    *'' 
important  bght  is  thrown  npon  the  Act  by  attending  to    '*  Able-bodied." 
the  provisions  of  the  previous  restraining  statutes^  and  ^^^J^*^'* 
especially  to  the  exceptions    introduced    into    them. 
The  purposeof  those  Acts  was  to  restrain  mendicity  and 
fagrancy.     And  it  seems  to  have  been  throughout 
assumed  that  begging  was  the  only  mode  in  which  the 
poor  could  be  relieved.     It  is,  therefore,  of  great  im- 
portance to  observe  to  whom  begging  was  permitted  by 
way   of  exception  to  the   enactments  for  putting  it 
down.     These  Acts  extend  from  the  early  part  of  the 
fifteenth  to  the  middle  of  the  sixteenth  century ;  but  I 
refer  particularly  to  the  statute  made  in  1508,  c.  70. 
The  earlier  Act  of  James  I.,  1424,  c.  25,  had  directed 
tliat  all  persons,  who  had  no  tokens  permitting  them  to 
l>eg,  ''  shall  be  charged  to  labour  on  pain  of  burning  in 
the  cheek  and  banishment.'*    The  Act  of  1503,  c.  70, 
*'Anent  beggars  and  their  qualities,''  after  enforcing 
the  observance  of  the  older  Act,  mitigates  its  severity 
by  introducing  the  exception  of.  impotent  poor  allowed 
to  beg  in  these  words, — "  The  sheriffs  and  magistrates 
shall  thoyle  none  to  beg  except  cruiked,  sick,  impotent, 
and  weak  folk."     In  the  edition  of  the  Statutes  by  the 
Record   Commission,    under    the    superintendcDce    of 
Mr.  Thomson  (a),  we  find  that  it  is  not  "  sick "  but 
"  blind."     Now  these  classes  of  persons,  disabled  by 
bodily  or  mental  infirmity,  are  alone  suffered  to  beg — 
that  is,  alone  held  entitled  to  the  only  relief,  which,  at 
the  time,  and  until  the  year  1579,  was  in  contemplation 
of  the   Legislature,  how   great  soever  might   be   the 
necessities  of  the  parties.     It  may  be  observed,  further, 
that,  at  the  same  period,  1503, — the  English  statute 
19  Hen.  VII.  c.  12,  for  the  punishment   of  vagrants, 
and  entitled  De  validis  mendicantUms  repellandis,  gives 
a  similar  relief  to  beggars  who  are  unable  to  work. 

(a)  Vol.  ii.  p.  25. 
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^^**j^^"''  I^^k®  ^^^  Scotch  Act  it  mitigates  the  severity  of  the 
"  Abi^iMdtod."  older  statutes  of  7  Rich.  II.  c.  5,  requiring  all  beggars 
lAn-d  B^ghanCB   unablc  to  work  to  be  passed  to  their  places  of  birth, 

opinion.  •  •  t 

or  of  three  years'  residence,  and  not  to  beg  except 
there;  but  lessening  the  punishment  of  vagrancy  in 
the  cases  of  ''women  great  with  child,  men  and 
women  in  great  sickness,  persons  impotent  and  of  the 
age  of  seventy." 

My  Lords,  the  Scotch  Act  of  1579,  c.  74,  had  a 
twofold  object;  and  its  title  is  deserving  attention. 
It  is  for  ''  punishment  of  strong  and  idle  beggars,  and 
relief  of  the  poor  and  impotent ;  '*  not  of  the  '*  poor,*' 
but  the  ''poor  and  impotent."  Next  the  general 
preamble  sets  forth  the  expediency  of  providing  for  the 
relief  of  "  the  aged  and  impotent  poor  people ; "  and 
though  the  subsequent  preamble  to  the  second  branch 
of  the  Act  says  that  "  charity  would  that  the  pure  and 
aged  and  impotent  should  be  provided,"  it  seems 
reasonable  to  construe  that  as  equivalent  to  the  ex- 
pression in  the  general  preamble ;  namely,  that  "  pure  " 
is  a  qualification  given  to  aged  and  impotent,  and  not 
that  these  are  dififerent  classes — ^the  poor,  the  aged,  and 
the  impotent. 

The  enacting  part,  like  the  second  preamble,  gives 
"aged,"  "pure,"  "impotent,"  separately.  But  iT 
"  poor "  is  to  be  taken  as  a  separate  class ;  that  is,  as 
designating  persons  who  are  not  incapacitated  by  age 
or  infirmity,  this  consequence  follows,  (which  I  hold  to 
be  destructive  of  the  argument  in  favour  of  the 
Appellant's  contention,)  the  enumeration  of  aged  and 
impotent  becomes  wholly  superfluous  and  even  insen- 
sible ;  for  if  there  is  a  class  of  poor  entitled  to  relief, 
simply  because  they  come  within  the  description 
applicable  to  the  whole  enumeration,  that  of  not 
being  able  to  live  without  abns,  then  it  follows  that 
aged  persons,   and  impotent  persons,   unable    to  live 
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without  alms,  are  comprehended  under  the  head  of  seotch^n)or.Law, 
poor ;  and  consequently  to  mention  them  apart  from  -  AbiS^iJd.»» 
poor,  and  distinguishing  them  from  poor,  is  not  merely  Lcrd  s^havcs 
superfluous,  but  irrational.  An  aged  person  unable  to 
live  without  alms,  and  an  impotent  person  unable  to 
five  without  alms,  is  as  much  a  poor  person  unable  so 
to  live,  as  an  able-bodied  person.  The  enactment 
comes,  therefore,  by  this  construction  to  be,  not  that 
the  poor,  aged,  and  impotent  shall  be  relieved,  but  that 
every  person  whatsoever,  whether  aged  and  impotent 
or  not,  shall  be  relieved,  provided  he  requires  aid,  as 
being  unable  to  live  without  alms ;  and,  indeed,  "  poor'' 
need  not  be  mentioned  either,  for  the  test,  unable  to 
live  without  alms,  is  sufficient  as  implying  poverty. 
Consequently  the  enactment  should  have  been  that  all 
persons  who  cannot  live  without  alms  shall  have  relief. 
Sorely  the  specification  of  aged  and  impotent  clearly 
shows  that  no  such  generality  could  have  been  intended. 
The  use  of  the  word  "  poor ''  is  not  open  to  the  same 
objection  of  tautology,  because  if  we  read  aged  poor 
uid  impotent  poor  as  the  general  description,  the 
specifications  afterwards  applied  to  limit  the  sense  of  a 
somewhat  vague  word  give  a  test  of  poverty ;  and  then 
we  have  such  aged  poor,  or  such  impotent  poor,  as  are 
so  poor  that  they  cannot  live  without  alms.  Some 
argument  has  been  grounded,  both  in  this  case  and  in 
the  former  one  of  Polhck  v.  Darling,  on  the  word 
"  impotent.*'  It  has  been  plainly  said,  both  by  Mr. 
Hume,  in  his  argument  as  counsel  in  1803,  and  more 
than  implied  by  one  of  the  learned  Judges  in  the  pre- 
sent case,  that  ''impotent"  means  unable  to  find 
work,  or  unable  to  gain  a  livelihood.  This  appears  a 
wholly  untenable  position,  not  merely  from  aged  being 
coupled  with  impotent,  but  because  this  sense  is  plainly 
excluded  by  the  provision  for  the  case  of  those  who  can 
do  some  work.    ^'  If,"  says  the  Act,  *'  the  aged  and 
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Scotch  Poor-Law,  impotent  pcrsons,  not  being  so  diseased,  lamed,  or  im- 

"  Abie-bSdied.-    potent,  but  that  they  may  work  in  some  manner  of  work/* 

Lord  Brougham's  — Fcfuse  to  work,  thev  81*6   to   bc  punishcd.      Here 

opinion.  ^  ^  ^  ir  ^  ^ 

"impotent**  cannot  possibly  mean  anything  but  in- 
capacity to  work,  through  mental  or  bodily  infirmity. 
Indeed  this  part  of  the  Act  appears  to  me  almost  decisive 
of  the  whole  question,  because  the  able-bodied  poor 
plainly  do  not  come  within  its  scope;  and  yet  the 
diseased  and  aged,  who  can  work  a  little,  are  severely 
punished  if  they  refuse.  Yet  no  punishment  is 
denounced  against  the  recusant  able-bodied  who,  of 
course,  would  be  much  more  deserving  of  punishment. 
Nothing  can  more  clearly  prove  that  this  class  of  per- 
sons was  not  at  all  in  the  contemplation  of  the 
Legislature. 

I  regard  the  Acts  subsequently  made,  especially  those 
of  1G61,  c.  88,  and  1672,  c.  18,  not  only  as  consistent 
with  the  construction  put  upon  the  Act  of  1579,  c.  74, 
but  as  aiding  that  construction.  The  Act  of  1661, 
c.  38,  directs  a  roll  to  be  made  of  the  "  poor,  aged, 
sick,  lame,  and  impotent** — and  in  this  roll  none  are 
to  be  placed  who  are  in  any  way  able  to  gain  their 
living ;  (clearly  showing  that  the  poor  there  must  mean 
only  impotent  persons ;)  and  then  it  is  said  that  such 
persons  shall  be  relieved,  but  describing  them  as  not  only 
destitute  but  impotent — "who  have  not  to  maintain 
them,  nor  are  able  to  work  for  their  living.**  The  Act 
of  1672,  c.  18,  establishing  houses  of  correction,  requires 
Usts  to  be  made  of  the  poor  who  are  able  to  work, 
and  of  the  poor  who  are  unable  "by  reason  of  age, 
infirmity,  or  disease ;  **  to  the  end  that  the  former  may 
be  sent  to  the  correction-house,  the  latter  relieved 
by  the  Kirk  Session.  Though  correction-houses  were 
never  actually  established  in  Scotland,  this  Act 
shows  that  the  intention  of  the  Legislature  was 
to  give  the  relief  of  the  Kirk  Session  to  those  whom 
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the  Act  of  1579,  c.  74,  had  pointed  out  under  its  seotehPo<,r-Law, 
second  branch,  while  those  falling  within  its  first  "AbSiSdted." 
branch  were  to  be  treated  more  or  less  penally.  LardBi^hanit 

Some  stress  has  been  laid,  both  below  and  here,  '^p**'**- 
upon  the  provisions  in  the  Act  of  1579,  c.  74,  directing 
SQ  inquiry  as  to  the  poor — "  If  they  be  diseased,  or 
haill,  and  abill  in  body/^  But  I  cannot  regard  this  as 
Tcry  material.  It  may  be  with  reference  to  the  im- 
portant provision  already  referred  to  of  partial  inability 
to  work,  because  an  aged  person  may,  if  sound  of  body, 
be  liable  within  that  provision.  It  may  also  be  with 
the  view  of  excluding  those  not  entitled  to  relief  at  all. 
/knd  it  is  further  to  be  observed  that  the  Act  also 
Slakes  mention  of  the  ^' haill  and  abill,^'  who  allege 
Jieir  having  been  ^'heried  and  burnt  ^^  in  remote 
MitSy  but  awards  them  no  relief,  though  that  might  be 
&  good  ground  of  relieving,  if  any  able-bodied  persons 
were  within  the  Act.  Shipwrecked  mariners  are  to 
have  temporary  relief,  so  far  as  may  enable  them  to 
reach  their  homes,  and  no  more. 

I  have  remarked  on  the  Act  of  1503,  c.  70,  having 
been  made  the  same  year  with  the  19  of  Henry  YII. 
in  England.  The  Act  1579,  c.  74,  was  made  a  few 
years  after  the  14  Elizabeth,  c.  5 ;  and  it  both  has  the 
same  two  objects  in  view,  and  follows  the  enactments 
very  closely,  with  the  important  omission  of  the  provision 
for  setting  the  poor  to  work — that  is,  the  provision  for 
the  able-bodied  labourers.  It  is  remarkable  how  closely 
some  of  the  provisions  of  that  statute  are  followed  even 
to  the  very  words  used.  The  22nd  and  24th  sections 
of  the  English  Act  are  almost  copied.  The  23rd,  that 
for  setting  to  work  the  able-bodied,  is  wholly  omitted. 
It  is  difficult  to  avoid  the  inference  that  the  omission 
was  designed  on  the  part  of  the  Scotch  Parliament. 

It  is  equally  worthy  of  remark,  that  no  provision  has 
ever  been  made  by  the  Legislature  in  Scotland  for  setting 

k2 
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^^jS^^""'  the  poor  to  work,  and  no  guards  or  checks  whatever  are 
•' AblU-'bJkiSS."  provided  for  the  due  administration  of  relief,  should  it 
Lord  BrnughQwft  bc  givcn  to  thc  ablc-bodicd  poor. 

oj^wion. 

Lastly,  the  proviso  iu  the  late  Act,  8  &  9  Vict, 
c.  83,  s.  68,  deserves  to  be  considered  (being,  in  the 
opinion  of  some,  almost  decisive  of  this  case ;  and  in 
the  opinion  of  all,  it  must  be  admitted  to  be  important), 
as  indicating  the  jealousy  of  the  Legislature  to  guard 
against  relief  to  '^  able-bodied  persons  when  out  of 
employment.'^  It  is  a  proviso  in  the  section  extending 
the  enactments  to  occasion  relief;  and  to  prevent  the 
mere  want  of  employment  from  bringing  persons  within 
the  class  of  those  entitled  to  such  relief,  the  proviso  in 
terms  excludes  them  from  whatever  in  the  enactment 
is  given.  Of  course,  this  leaves  their  right  untouched, 
so  far  as  it  is  independent  of  the  Act ;  but  the  pro- 
viso indicates  the  general  intention  to  guard  against 
extending  it. 

The  authority  of  all  text-writers  is  in  favour  of  the 
construction  adopted  by  the  Court  below.  Erskine  (a) 
lays  it  clearly  down  that  those  entitled  to  relief  are  the 
"indigent  persons  who  are  aged  or  disabled  from  work," 
and  Bankton  {b)  describes  those  entitled  to  mainte- 
nance as  "poor  people  that  are  not  able  to  work." 
Mr.  Bell  (c)  confines  the  title  to  those  who  are  unable 
to  earn  their  subsistence  by  labour  in  consequence  "  of 
any  mental  or  corporeal  weakness,  disability,  or  per- 
manent disease;"  and  he  must  have  had  Pollock  v. 
Darling  present  to  his  mind,  for  he  cites  that  case  in  a 
succeeding  paragraph  ({/),  where  he  lays  it  down  that 
temporary  distress  from  dearth,  stagnation  of  trade,  &c., 
does  not  entitle  able-bodied  persons  to  the  benefit  of 
this  relief. 

In  dealing  with  this  question,  we  are  bound  to  lay 

(a)  B.  1,  T.  7,  §  63.  (5)  B.  1,  T.  2,  §  60. 

(c)  Principles,  par.  2163.  {d)  Principles,  par.  2156. 
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entirely  out  of  our  view  many  of  the  suggestions  ^»te*^Bw^z>iw, 
(arguments  I  can  scarcely  call  them)  which  have  been  « Able^Mtel" 
pressed  into  the  discussion;  views  of  expediency,  LordB^ham*» 
appeals  to  humanity,  considerations  of  risk  and  danger, 
and  some  topics  of  mere  declamation.  Everything  that 
belongs  to  the  Legislature,  were  the  question  open 
what  ought  to  have  been  the  frame  of  the  Act,  or  what 
ought  to  be  done  for  its  amendment,  or  what  ground, 
if  any,  there  is  to  revise  and  reconsider  its  provisions — 
with  all  such  matters  we  can  have  no  concern  in  this 
place,  sitting  in  a  court  of  law  and  called  upon  to  con- 
strue an  Act  of  the  Scotch  Parliament.  But  it  is  not 
beside  this  question  of  construction  to  observe,  that 
there  is  the  greatest  difference  between  the  giving  relief 
to  all  impotent  poor  and  giving  it  to  all  able-bodied 
persons  who  cannot  find  work ;  and  that  there  is  not 
only  no  absurdity  in  the  supposition  that  the  Legis- 
lature intended  to  exclude  the  latter  class,  while 
relieving  the  former,  but  that  there  exists  the  most 
obvious  distinction  between  the  two  cases,  inasmuch  as 
the  provisions  of  the  one  law  might  be  easily  enforced, 
with  the  machinery  afforded  by  the  statute,  while  those 
of  the  other  would  be  hardly  capable  of  execution 
without  a  new  set  of  enactments,  and  of  very  difficult 
execution  with  any  that  could  be  devised.  The 
Relieving  Officer  may  easily  tell  whether  or  not  the 
applicant  is  disabled  from  working  by  infirmity.  To 
ascertain  that  he  is  unable  to  find  work,  may  be 
very  difficult;  still  more  so,  to  ascertain  that  this 
inability  arises  from  no  fault  of  his  own.  The  con- 
struction, therefore,  which  assumes  that  the  able-bodied 
are  excluded,  imputes  no  inconsistency  to  the  lawgiver ; 
it  rests,  on  the  contrary,  upon  a  solid  and  intelligible 
distinction. 

The   consequences    of   construing   statutes  of  this 
description,    without    regard    to  the    defects   in   the 
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Scotch  fbor-Law,  machinery  provided,  have  long  been  known  in  England, 
«Abi"b^^;'  where  the  Poor-Law  was  originally  framed  with  the 
Lord  B^^ham's  view  of  making  all  income  contribute  to  the  support  of 
the  indigent ;  but  the  want  of  any  means  whereby  this 
assessment  could  be  enforced  has  (with  the  Acts  passed 
continually  to  suspend  its  operation)  resulted  in  casting 
the  whole  burden  upon  one  description  of  property, 
and  on  that  alone. 

The  universal  opinion  of  the  country,  and  that  of  all 
text-writers,  had  for  upwards  of  two  centuries  been  in 
favour  of  the  construction  which  the  Court  below  has 
now,  by  a  very  large  majority  of  the  learned  Judges, 
sanctioned.  It  must  be  confessed,  however,  that  the 
practice  during  this  long  period  cannot  always  be  cited 
as  quite  uniform;  and  this  brings  me  to  the  case  so 
much  relied  upon  by  the  Appellant — the  case  of 
Pollock  V.  Darling,  where,  in  consequence  of  a  dearth 
approaching  to  famine,  an  assessment  was'  made  for  the 
support  of  an  able-bodied  labourer,  and  resisted ;  or  at 
least  a  party  called  upon  to  contribute  in  reimburse- 
ment of  the  sums  so  expended,  refused,  and  the  Court 
of  Session,  by  a  narrow  majority,  held  him  liable. 
This  case  was  decided  first  in  1802,  and  upon  reclaiming 
petition,  again  in  1803  and  1804.  Seven  of  the  fifteen 
Judges  gave  their  opinion  in  favour  of  the  liability, 
(the  others  accidentally  had  not  been  present  at  the 
different  times  when  it  was  considered,)  holding  that 
"  the  Act  1579,  and  other  Acts,  authorised  assessments 
for  the  relief  of  the  industrious  poor  in  time  of  scarcity, 
as  well  as  for  the  support  of  the  permanent  poor.*' 
This  is  the  note  of  that  case,  taken  from  a  truly 
venerable  authority — that  of  the  late  Lord  President 
Hope,  who  had  been  the  leading  counsel  in  the  cause. 
Another  of  the  counsel,  Mr.  Baron  Hume,  classes  the 
decision  under  the  head  of  "  Power  of  Assessment  for 
Industrious  Poor  in  time  of  Famine.'*    It  is  possible 
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that  the  same  learned  Judges,  who  so  held,  might  not  ^^^!^' 
hare  considered  the  same  power  to  exist  in  cases  like  «^^i^tod;' 
the  present,  where  there  can  be  no  plain  and  imde-  hordBrmghoMCt 
niable  ground  for  the  claim,  and  where,  instead  of 
appealing  to  a  fact  of  universal  notoriety,  in  proof  of 
his  inability,  the  applicant  only  had  to  allege  his  not 
having  succeeded  in  finding  employment.  This,  I  say, 
is  possible,  but  I  am  not  disposed  to  regard  the  case  as 
less  strong  than  the  present  would  be,  had  the  decision 
been  otherwise.  It  might  even  be  contended  that  the 
proposition  which  affirms  a  general  right  to  relief, 
because  of  dearth,  is  stronger  than  the  one  which 
confines  the  right  to  the  peculiar  circumstances  of  the 
applicant.  My  view  of  Pollock  v.  Darling  is,  that  we 
cannot  uphold  it  together  with  the  present  decision ; 
that  the  two  are  irreconcileable,  and  cannot  stand  toge- 
ther. But  the  authority  of  that  case  is,  in  my  judgment, 
exceedingly  impaired,  not  only  by  the  strong  opinion 
against  it  of  the  two  greatest  lawyers  then  on  the  Bench, 
LordPresident  Campbell  B,nd  Lord  Justice-Clerk  Eskgrove, 
as  well  as  by  the  strong  opinion  of  Lord  Pitmilly, 
and  other  writers  on  the  subject ;  but  above  all  by  the 
kind  of  reasoning  on  which  those  proceeded  who  pro- 
nounced the  decision.  One  Judge  holds,  that  periodical 
bad  crops  make  such  remedies  expedient.  Another  is 
influenced  by  viewing  the  interests  of  those  who  make 
the  assessment,  as  an  adequate  check.  But  the  most  able 
and  learned  of  those  Judges  who  concurred  in  the  deci- 
sion. Lord  Meadowbanky  proceeds  on  the  ground  that 
there  would  be  "  risk  of  insurrection  if  it  were  held  that 
the  Legislature  had  left  without  a  remedy  the  most 
perilous  of  all  cases,  that  of  poor,  made  such  by  scarcity." 
We  thus  perceive,  that  the  prevailing  alarm  and  feel- 
ings of  natural  and  praiseworthy  compassion  appear  to 
have  influenced  the  consideration  of  the  question,  and 
to  have  afiected  what  ought  to  have  been  a  strictly  legal 
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^^2^^^*  argument  in  the  construction  of  a  statutory  enact- 
*' Abi^b^tod."  ment.  It  is  not  denied  that  this  decision  has  been  bar 
Lordiirimgham*t   from  Commanding  the  assent  of  the  profession  ever 

opinion.  , 

since :  and  it  is  not  denied  that  it  has  remained  m 
practice  a  dead  letter.  It  probably  was  considered 
only  to  apply  in  exactly  similar  circumstances  on 
occasions  of  great  dearth,  which  happily  have  not 
recurred  since  1800;  certain  it  is,  that  the  case  of 
Pollock  v.  Darling  has  never  been  acted  upon. 

On  all  these  grounds,  my  Lords,  I  humbly  move 
your  Lordships  that  the  judgment  brought  under  our 
review  by  the  present  appeal  be  affirmed. 

^j^'         Lord  Truro: 

My  Lords,  I  concur  in  the  view  which  my  noble 
and  learned  friend  has  taken  of  the  case  now  under 
consideration;  but,  able  and  convincing  as  my  noble 
friend's  speech  has  been, — nevertheless,  considering 
the  importance  of  the  question,  I  trust  your  Lord- 
ships will  allow  me  to  offer  some  additional  remarks 
upon  the  several  statutes  to  which  reference  was  made 
during  the  argument  urged  at  the  bar^ 

My  Lords,  if  the  arguments,  which  have  been  ad- 
dressed to  your  Lordships  from  the  bar,  shall  have 
created  a  doubt  whether  the  present  system  of  Poor- 
Law  in  Scotland  is  perfect  in  its  provisions,  or  is  in  all 
respects  consonant  with  the  present  state  of  public 
feeling ;  or  whether  it  may  not  have  excluded  the  claims 
of  persons  whose  circumstances  entitled  them  to  relief; 
— I  must  follow  my  noble  and  learned  friend  in  re- 
minding your  Lordships  that  those  arguments  are 
not  applicable  to  the  questions  now  waiting  your 
Lordships'  determination — tbose  questions  being  simply 
questions  of  construction  of  the  existing  statutes,  as 
to  what  ought  to  be  deemed  to  have  been  the  inten- 
tion of  the  Legislature   from  the   language   in  which 
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the  statutes  are  expressed;  those  statutes  being  ^^'^j^^^^' 
chiefly  that  of  1579,  c.  74,  and  that  of  the  8  &  9  ''ii^b^^* 
Vict., c.  83.  LoTdT^^t 

It  has  ever  been  held  that,  to  construe  aright  an 
ancient  statute,  regard  must  be  had  to  the  general  state 
of  the  law  and  of  public  sentiment  at  the  time  it  passed ; 
and,  if  it  be  a  remedial  statute,  that  it  is  proper  to 
ascertain  what  were  the  evils  which  the  Legislature 
proposed  to  redress,  and  to  give  that  construction  to 
the  language  of  the  statute,  so  far  as  it  will  bear  it, 
which  seems  best  adapted  to  effectuate  the  proposed 
amelioration. 

Your  Lordships  have  been  told  truly  that,  prior  to 
the  statute  of  1579,  c.  74,  there  was  no  compulsory 
law  in  Scotland  to  make  a  rate  for  the  maintenance  of 
the  poor.  They  depended  for  the  supply  of  their  wants 
upon  church  collections  and  individual  benevolence. 

The  absence  of  all  legislative  provision  upon  these 
subjects  can  only  be  accounted  for  upon  the  supposition 
that  experience  had  shown  that  the  sources  to  which  I 
have  referred  were  suflScient  to  supply  the  need  of  the 
deserving  poor,  and  that  there  was  no  lack  of  employ- 
ment for  the  industrious,  whose  character  and  conduct 
entitled  them  to  public  consideration. 

This  remark  is  the  more  deserving  of  concurrence, 
as  the  attention  of  the  Legislature  had  been  frequently 
addressed  to  the  subject  of  the  poor  and  of  mendicancy. 
The  evils  deemed  to  require  a  remedy  related  as  well  to 
the  wandering  mendicancy  of  the  poor  unable  to  main- 
tain themselves  by  reason  of  bodily  or  mental  infirmity, 
as  to  the  idle  and  profligate  beggars.  The  class  of 
remedies  adopted  to  meet  these  evils  were  to  provide 
competent  maintenance  for  the  impotent  poor  in  their 
respective  parishes,  and  to  repress  all  able-bodied 
beggars  by  severe  punishments. 

The  course  of  the  statute-law  seems  to  warrant  the 
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inference^  that  the  Legislature  acted  upon  the  knowledge 
that  the  able-bodied  poor  could^  except  prevented  by 
their  own  faulty  always  obtain  employment  by  which 
to  acquire  the  means  of  support.  And  if  this  inference 
be  correct,  it  furnishes  an  answer  to  the  remarks  which 
have  been  made  as  to  the  cruelty  of  a  construction 
which  would  entirely  exclude  that  class  of  persons 
from  relief;  and  I  think  it  will  be  found  that  while 
the  provisions  of  the  several  statutes  were  well  adapted 
to  effect  the  object  of  providing  maintenance  for  the 
impotent  poor  at  home,  they  are  wholly  deficient,  upon 
the  supposition  that  the  able-bodied  unable  to  obtain 
employ  are  to  b  considered  as  having  been  intended 
to  be  included  in  them.  By  the  statute  the  poor  entitled 
to  support  out  of  the  parish-rate  were  required  to  remain 
in  their  parishes :  and  certainly  that  legislation  would 
not  appear  to  be  wise  which  should  give  to  the  able- 
bodied  a  claim  to  support  out  of  the  labour  of  others, 
upon  the  ground  of  their  being  unable  to  obtain 
employ,  without  enacting  some  very  efiQcient  means 
to  ascertain  the  truth  of  the  alleged  ground  of  the 
claim,  and  whether,  if  it  existed,  it  was  occasioned  by 
misconduct. 

In  many  cases  in  which  the  plea  of  inability  to 
obtain  employment  might  be  true,  unless  regard  should 
be  had  to  the  cause  of  that  inability,  (whether  it  was 
occasioned  by  dishonesty,  intemperance,  or  other 
misconduct,)  it  would  enable  the  worthless  to  live 
upon  the  industry  of  others,  who  might  only  have 
escaped  poverty  and  destitution  themselves  by  privation, 
frugality,  and  industry.  Further,  it  cannot  reason- 
ably be  doubted, — that,  if  in  Scotland  individuals  whose 
conduct  entitled  them  to  be  maintained  at  the  expense 
of  others,  were  unable  to  obtain  employment,  provision 
would  have  been  made  upon  the  subject,  accompanied 
with  regulations  calculated  to  prevent  abuse. 
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It  seems  to  be  admitted,  that  after  the  statute  of  ^"^^j^^^' 
1579,  c.  74,  begging  was  altogether  unlawful,   with 
some  exceptions  irrelevant  to  the  present  case. 

The  course  of  the  argument,  on  the  part  of  the 
Appellant,  has  been,  that  before  the  statutes  begging 
was  lawful;  and  that  when  those  statutes  rendered 
begging  in  the  future  unlawful^  they  substituted,  for 
the  right  to  beg,  a  right  to  relief  out  of  the  rate  or 
fund  which  the  statutes  authorised  to  be  raised. 

The  main  question,  therefore,  for  your  Lordships' 
determination  is,  whether  the  old  Scottish  statutes  did 
give  a  claim  to  parish  relief  to  strong-bodied  paupers 
unable  to  obtain  employment;  and  assuming  that, 
upon  a  correct  construction  of  those  statutes,  such  a 
right  was  given,  a  further  question  arises,  whether 
the  statute  of  the  Imperial  Parliament,  the  8  &  9  Vict. 
c.  83,  has  entitled  them  to  that  relief. 

As  it  has  not  been  contended  that  begging  was 
illegal  by  the  common  law  of  Scotland,  let  us  see 
whether  it  was  rendered  illegal  by  the  statutes  which 
were  in  force  at  the  time  the  Act  of  1579,  c.  74, 
passed. 

The  statutes  then  in  force  relating  to  begging  were 
the  Act  of  1424,  c.  25 ;  the  Act  of  1425,  c.  66 ;  the 
Act  of  1427,  c.  103 ;  and  the  Act  of  1503,  c.  70. 

The  statutes  which  passed  in  1425  and  1427  referred 
to  individuals  living  idle,  having  no  ostensible  source 
of  support,  and  who  were  required  to  give  an  account 
of  the  means  by  which  they  maintained  themselves ; 
and  I  think  those  statutes  afford  no  assistance  upon 
the  present  question. 

The  material  statutes  were  those  which  passed  in  1424 
and  1503,  which  were  directed  to  the  regulation  of 
beggars ;  and  the  question  is,  whether  they  made  it 
Tmlawfiil  for  able-bodied  persons  to  beg  between  the 
ages  of  fourteen  and  seventy. 
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The  two  statutes  of  1424  and  1503  are  in  pari 
materid,  and  in  order  to  their  correct  construction,  it 
will  be  necessary  to  consider  the  intent  with  which 
they  were  made;  that  is,  the  mischief  and  defect 
which  they  were  intended  to  remedy. 

The  statute  of  1424,  c.  25,  enacts  that  none  between 
14  and  70  years  of  age  should  beg,  but  only  they  who 
might  not  win  their  living  other  ways ;  and  each  was 
required  to  have  tokens,  and  all  who  had  not  tokens 
were  required  to  labour  and  pass  to  craft  for  winning 
their  living,  or  to  be  burnt  in  the  cheek  and  banished. 

The  title  of  the  statute  of  1503,  cap.  70,  is  "  Anent 
beggars  and  their  qualities/'  and  it  begins  ''Item 
anent  beggars,^'  and  requires  that  the  statute  of 
James  I.  made  upon  stark  beggars  be  kept ;  and  it 
enacts  that  sheriffs,  &c.,  should  see  that  this  Act 
(of  1503,  c.  70)  be  executed  and  kept,  and  that  they 
thoile  nane  to  beg  within  their  district,  except  crooked 
folk,  sick  folk,  impotent  folk,  and  weak  folk,  under 
pain  of  fine.  The  statute  being  entitled  "Anent 
beggars  and  their  qualities,'*  purports  to  set  forth  or 
describe  their  qiialities ;  and  it  distinctly  enacts  that 
none  shall  beg  except  the  crooked,  the  sick,  or,  as  it  is 
said  in  the  original  (a),  the  blind,  the  impotent,  and 
weak. 

It  must  be  especially  observed  that  the  word  ''  poor  " 
is  not  to  be  found  in  this  Act,  while  it  professes  to 
describe  every  class  of  persons  at  that  time  entitled  to 
beg ;  and,  by  the  omission  of  that  word,  "  poor,*'  it 
refutes  the  construction  that  able-bodied  persons, 
who  could  not  obtain  work,  were  intended  to  be  com- 
prised in  the  words  *' poor,"  or  "the  poor  unable  to  win 
their  living  except  by  alms,  or  poor  necessitated  to 
live  by  alms/'  And  indeed,  where  the  word  "  poor " 
is   used   in  relation  to  begging,   it  is  always  used  in 


(a)  Mr.  Thomiion's  Editiou,  vol.  ii.  p.  25. 
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connexioa  with  the  words,  crooked,  sick,  blind,  impo-   ^*^^!^^^* 

.       .  I  Claim  of  the 

tent,  or   weak.  "Abie-bodied." 

The  Appellant's  counsel  have  referred  to  the  word     LordTrvro't 
"  impotent '^  in   the  statute,  but   that   word    is   also 
associated  with  the  words,  crooked  folk,  &c.,  which,  I 
think,  manifests  the  meaning  very  plainly. 

As  it  is  a  rule  of  construction,  that  several  statutes 
upon  one  subject  are  to  be  read  as  one  statute,  the 
description  or  statement  in  this  statute  of  the  qualiiica- 
tions  of  the  persons  who  might  lawfully  beg  should  be 
deemed  to  be  a  part  of  the  other  statutes  in  pari  materid; 
and,  so  reading  the  statute,  it  really  requires  ingenuity 
to  discover  a  foundation  for  a  doubt ;  and  I  consider  it 
perfectly  clear,  that,  by  the  Acts  prior  to  the  statute  of 
1579,  c.  74,  able-bodied  persons  could  noi  lawfully  beg. 

Now,  as  it  is  clear  that  these  earlier  statutes  inter- 
dicted able-bodied  persons  from  begging,  the  next 
inquiry  is,  whether  the  Act  of  1579,  c.  74,  entitled 
them  to  relief  out  of  the  poor-rates. 

I  think  it  may  assist  your  Lordships  in  following  the 
rambling  and  perplexed  phraseology  of  the  statute,  if  I 
should  state  what  I  apprehend  will  be  found  to  be  the 
meaning  and  effect  of  it. 

I  apprehend  the  meaning  of  the  statute  is,  that  all 
able-bodied  persons,  wherever  found,  who  were  living 
without  labour,  but  had  no  visible  means  of  support, 
and  who  could  not  give  a  satisfactory  account  how  the 
means  were  acquired  by  which  they  were  maintained, 
should  be  adjudged  vagabonds,  and  be  punished  accord- 
ingly. The  poor  who  lived  by  begging,  wherever  they 
might  be,  were  to  be  called  upon  to  return  to  their  own 
parishes  within  forty  days,  and  after  the  expiration  of 
such  forty  days,  a  list  was  to  be  made  of  all  the  poor 
then  found  in  the  parish,  who  should  live  by  begging, 
and  those  who  did  not  belong  to  the  parish  were  to  be 
passed  to  their  respective  parishes.    The  poor  belonging 
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seoteh^or-Lawj  ^  ^hc  parish  who  wcFC  unablc  to  work,  were  to  be  pro- 

"  Abi"i2died."    vidcd  with  homes  and  pecuniary  allowances^  and  the 

Lardp^ro's     ablc-bodicd  living  without  work,  not  having  any  visible 

means  of  subsistence,  nor  able  to  give  a  satisfactory 

account  of  the  means  by  which  they  lived,  were  to  be 

treated  as  vagabonds,  &;c.,  and  punished. 

Such,  I  think,  will  be  found  to  be  the  substance  of 
the  statute  of  1679,  c.  74;  but  I  will  now  detail  more 
particularly  its  contents : — 

The  title  of  the  statute  is,  "  For  the  punishment  of 
Strang  and  idle  beggars,  and  relief  of  the  pure  and 
impotent/'  The  preamble  states  that  the  prior  statutes 
of  1425  and  1429  had  not  been  put  into  due  execution, 
and  it  enacts,  that,  for  suppressing  strong  and  idle 
beggars,  and  for  relieving  the  aged  and  impotent  poor 
people,  the  enactments  of  that  statute  should  be 
observed ;  and  it  directs  that  all  persons  be  declared 
vagabonds,  strong  and  idle  beggars,  who  having  neither 
land  nor  masters,  nor  using  lawful  merchandise,  craft, 
or  occupation,  whereby  they  might  win  their  living,  nor 
could  give  reckoning  how  they  lawfully  got  their  living, 
and  all  common  labourers  being  able  in  body,  and  living 
idle  and  fleeing  labour,  be  adjudged  and  punished  as 
such.  It  then  provides  that  any  person  giving  money 
or  lodging,  or  any  other  relief  to  any  vagabond  or 
strong  beggar,  wanting  a  license  of  the  Provost,  &c., 
shall  be  fined ;  and  that  officers  be  appointed  to  search 
for  and  imprison  vagabonds.  And  seeing  that  charity 
.required  that  poor,  aged,  and  impotent  persons  should 
be  as  necessarily  provided  for,  as  vagabonds  and  strong 
beggars  repressed,  and  that  the  aged,  impotent,  and 
poor  people  should  have  lodging  and  abiding  places 
throughout  the  realm  to  settle  themselves  in,  it 
therefore  enacts  that  hospitals  be  provided  for  the 
said  aged,  impotent,  and  poor  people ;  and  that  inqui- 
sition be  taken  of  all  poor,  impotent,   and  decayed 
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persons  born  within  the  parish^  who  of  necessity  must  scotch  Poor-Law, 
live  by  alms ;  and  that  the  number  of  the  poor  people  « Awe^^ed." 
in  every  parish  might  be  known,  proclamation  is  to  be     L&rdr^ro't 

opinion. 

made  that  they  repair  to  their  parish  under  pain  to  be 
punished  as  vagabonds ;  and  a  list  is  then  to  be  made 
of  the  said  poor  people,  containing,  among  other  parti- 
culars concerning  them,  their  form  of  trade  and  life ; 
if  they  were  diseased  or  hale  and  able  in  body,  and 
what  they  get  commonly  per  day  by  their  begging,  and 
such  as  were  necessarily  sustained  by  alms,  to  see  what 
they  will  accept  daily  to  live  without  begging ;  and  to 
provide  where  they  shall  remain,  by  themselves  or  in 
house  with  others,  with  the  advice  of  the  parishioners ; 
And  a  rate  or  tax  is  to  be  made  annually  for  the  relief 
of  the  said  poor  people.    That  the  poor  are  to  be  passed 
from  parish  to  parish  to  their  homes,  and  license  is 
given  to  them  to  ask  alms  for  their  passage.     That  the 
poor  who  should  not  abide  in  the  places  appointed,  or 
should  be  found  begging,  are  to  be  severely  punished  as 
described.     That  aged  and  impotent  persons  not  alto- 
gether incapable  of  work  should  be  appointed  to  such 
work  as  they  could  do,  and  should  be  severely  punished 
in  case  of  refusal  to  work.     That  each  parish  is  to 
imprison  vagabond  inhabitants.     Further,  that  where 
the  collection  for  the  relief  of  the  poor  will  be  an  over- 
burden, certain  persons  are  to  give  license  to  such  poor 
as  they  think  fit  to  beg  of  the  parishioners  at  their 
houses,  but  to  beg  of  no  others  than  parishioners.    The 
Act  then  provides,  that,  as  prisons  might  be  so  over- 
burdened with  prisoners  that  the  people  there  could 
not  maintain  them,  there  should  be  paid  a  suitable  sum 
out  of  the  fund  raised  in  the  parish  whence  the  prisoners 
should  have  been  committed. 

From  what  I  have  stated,  it  is  clear  to  my  mind  that 
the  object  of  this  statute  was  to  put  an  end  altogether 
to  begging,  by  requiring  that  all  poor  should  return 
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within  forty  days  after  proclamation  to  their  parish; 
and  after  the  poor  should  have  returned,  that  a  list 
should  be  made  and  an  examination  instituted  into  the 
circumstances  of  each  individual;  and  that  the  class 
who  prior  to  the  statute  might  lawfully  have  begged, 
and  who  belonged  to  the  parish,  were  to  be  provided 
for  by  a  rate,  and  constrained  to  abide  in  places 
appointed  by  the  authorities. 

Those  who  did  not  belong  to  the  parish,  who  had 
lawfully  begged,  were  to  be  passed  to  their  respective 
parishes,  having  licenses  to  beg  by  the  way,  and  being 
strictly  enjoined  to  proceed  without  delay. 

With  respect  again  to  those  who  had  unlawfully 
begged,  the  only  provision  is  for  their  severe  punish- 
ment. 

This  statute  of  1579,  c.  74,  seems  framed  rather 
with  reference  to  permanent  incapacity  than  temporary 
or  casual  want.  Legalised  beggars  were  to  be  recalled 
home,  and  agreements  made  with  them  as  to  the* 
allowance  for  their  future  support,  and  they  were 
restrained  under  punishment  from  quitting  the  dwellings 
to  be  provided  for  them.  The  partially  incapable  of 
work  are  required  to  work  as  far  as  they  are  able. 

These  arrangements  would  appear  to  have  been 
intended  as  permanent ;  but  they  contain  no  provision 
entitling  persons  to  relief  who  should  be  unable,  or 
who  should  allege  inability,  to  obtain  employment,  or 
to  compel  such  persons  to  work  if  work  should  be  pro- 
vided for  them;  nor  is  there  any  protection  against 
persons  so  pretending  from  either  coming  or  continuing 
improperly  upon  the  rate.  And  of  all  enactments  for 
the  relief  of  the  able-bodied  poor  unable  to  get  work  at 
home,  that  would  appear  the  most  injudicious  which 
should  compel  them  to  remain  there,  with  the  conse- 
quent right  for  themselves  and  their  families  to  be 
supported    in    idleness,   without    regard   to    the  fiu^ 
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whether  the  inability  to  get  work  had  or  had  not  been  *''***j^T^'^ 
the  consequence  of  their  own  misconduct.  <«  Abie^t^tod." 

Upon  the  most  deliberate  consideration  of  the  state     Lard  iyuto^m 
of  the   law  at  the  time  the  statute  of  1579  passed^  I 
liave  come  to  the  conclusion  that  it  was  unlawful  for 
cible- bodied  paupers  to  beg;  that  that  statute  continued 
«uid  enforced  the  legal  prohibition  \  and  that  it  gave 
such  persons  no  claim  or  title  whatever  to  parish  relief 
~l)ut  on  the  contrary  treated  them  all  as  criminals.     I 
mm  also  satisfied^  that  by  all  the  statutes  which  have 
since  passed,  the  same  prohibition  was  continued  and 
enforced  by  additional  penalties,  and  that  all  of  them 
were  founded  on  the  like  policy,  and  were  made  in 
furtherance  of  it. 

It  is  a  strong  circumstance,  that,  until  the  case  of 
Pollock  V.  Darling,  no  authentic  trace  can  be  found  of 
any  doubt  being  entertained  upon  the  subject,  or  any 
clear  practical  deviation  &om  what  I  think  the  just 
construction  of  the  Act ;  and  it  appears  to  me  that 
that  case  ought  not  to  influence  your  Lordships'  j^^lg- 
ment  upon  the  present  occasion. 

The  statute  which  your  Lordships  are  called  upon  to 
construe  is  what  may  now  not  improperly  be  called  an 
ancient  statute ;  and  you  have  all  the  lights  to  aid  you 
in  the  construction  of  it  which  the  Scotch  Judges  had 
in  Pollock  V.  Darling,  with  the  absence  of  the  public 
calamity  and  pressure  under  which  Scotland  was  su£fcr- 
ing  at  the  time  of  that  decision,  and  which  was  so 
calculated  to  bias  the  judgment. 

A  judicial  construction  of  an  ancient  statute,  particu- 
larly when  that  construction  has  been  long  acquiesced 
in  and  acted  upon,  is  entitled  to  great  weight;  but 
Pollock  V.  Darling  is  but  a  single  decision — a  modern 
decision,  and  not  imanimous ;  and  by  it  a  construction 
was  put  upon  the  Act,  not  sanctioned  by  any  former 
usage^  and  neither  followed,  nor  generally  approved; 
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"Able-bodied." 


Lord  Truro's 
opinion. 


^''^^^^  SO  that  T  think  the  authority  of  the  case  should  depend 
rather  upon  the  validity  of  the  reasons  assigned  for  the 
decision  than  upon  the  decision  itself. 

Your  Lordships  are  aware  that  that  case  arose  out  of 
a  dearth  of  food^  amounting  almost  to  a  famine.  The 
distress  which  caused  the  individual  application  for 
relief  oppressed  the  whole  class  of  labourers,  who,  it 
was  notorious,  were,  by  a  public  calamity,  rendered 
unable  by  any  possible  exertion  to  support  their 
families.  The  whole  parish,  with  one  exception,  felt 
the  necessity  of  extending  relief  by  a  parish  rate  to  the 
unfortunate  but  blameless  sufferers.  The  distress  was 
too  notorious  to  subject  the  parish  to  deception  or 
fraud ;  and  it  was  under  these  circumstances,  upon  the 
objection  of  a  single  parishioner,  that  the  Judges  of 
Scotland  were  called  upon  to  construe  the  Act  of  Par- 
liament. And  your  Lordships  cannot  fail  to  perceive 
that  the  topics  mainly  discussed  rather  belonged  to  an 
investigation  into  the  question  what  would  consti- 
tute a  good  system  of  poor-law,  than  to  the  meaning 
and  intention  of  the  Legislature  as  expressed  in  the 
statute  to  be  construed; — ^topics  much  calculated  to 
mislead  the  mind,  inasmuch  as  they  were  intimately 
connected  with  modem  views  and  feelings,  varying 
altogether  from  those  which  prevailed  when  the  statute 
passed. 

The  opinions  of  such  of  the  learned  Judges  as  held  the 
pauper  entitled  to  relief  were  powerful  and  eloquent. 
But  their  reasoning  has  not  created  any  serious  doubt 
in  my  mind  as  to  the  true  construction  of  the  statute ; 
and  I  think  that  the  decision  was  mainly  influenced  by 
the  special  circumstances  to  which  I  have  referred. 

I  must  remind  your  Lordships,  that  the  Scotch  statute 
was  passed  seven  years  after  the  English  statute  of  14Eliz. 
c.  5 ;  and  it  is  quite  obvious  that  the  Scotch  statute 
was  framed  with  reference  to  the  English  statute,  as 
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almost   all  the  clauses  which  are    contained  in  the   *»<«*^^-c«», 
English  Act  are  to  be  found  in  the  Scotch  Act;  and    «AbiS^i^- 
even  minute  expressions  are  the  same  in  both,  with      Lordri^ro^i 
l:;lie  exception  of  the  clause  in  the  English  statute,  which 
entitles  able-bodied  persons  under  certain  circumstances, 
^fco  parish  relief. 

The  clause  which  has  that  effect  in  the  English  Act 

IS,   as  might  be   expected,   accompanied  by  a   series 

^z)f  clauses  regulating  the  title  so  given,  and  prevent- 

»ig  its  abuse.      The  Scotch  statute  omits  entirely  the 

^"^hole  of  that  class  of  provisions.     In  the  English  Act, 

parishes   are  bound  to  provide  labour  for  the  able- 

lK>died  poor  who .  are  unable  to  obtain  employment 

adequate  for  their  support  by  their  own  efforts,  and 

power  is  given  to  enforce  the  performance  of  the  work, 

but   I   repeat   there    is    no    such    direction    in    the 

Scotch  Act;    although  the  Scotch  Act  does  contain 

regulations,    as  my    noble  and    learned   friend    has 

remarked,    for  providing  employment   for    sick  and 

others  not  wholly  incapable  of  work.      It  is  difficult 

indeed  to  suppose    that,   while  the  attention  of  the 

Scottish  Legislature    was    directed  to  the    providing 

labour,   and  enforcing  its   performance  by   sick   and 

partially  disabled  persons,  it  omitted  by  accident  and 

oversight,  not  only  the  clause  directly  applicable  to 

the  providing  labour  for  able-bodied  paupers,  but  also 

omitted   every   regulation  which  such  an  enactment 

would  have  rendered  necessary  to  prevent  the  abuse 

of  the  able-bodied  poor  being  supported  in  idleness, 

at  the  expense  of  others,  many  of  whom  might  be 

little  less  poor  than  themselves. 

The  difference  between  the  Scotch  and  the  English 
Act  in  this  respect  seems  to  me  to  be  decisive  as  rebutting 
any  intention  on  the  part  of  the  Scotch  Legislature  in 
favour  of  the  able-bodied  pauper  unable  to  obtain 
employment;    because  while  the  English  statute  was 

L  2 
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opinion. 


^'^2^T"^"''  ^^  remembrance,  containing  a  series  of  express  regula- 
"AWe^twdied."  tions  upon  so  important  a  subject,  if  the  Scotch 
Parliament  had  really  intended  to  adopt  the  policy  of 
the  English  statute  in  that  respect,  I  cannot  believe 
that  it  would  have  left  that  intention  to  be  collected 
by  impUcation,  without  any  regulation  or  guard  by 
which  the  abuse  to  which  such  a  burden  would  be 
exposed  could  be  prevented. 

For  these  reasons  I  repeat  my  concurrence  in  the 
opinion  of  my  noble  and  learned  friend,  that  at  the 
time  the  statute  of  1579,  c.  74,  passed,  it  was  unlawful 
for  the  able-bodied  to  beg,  and  that  by  the  provisions 
of  that  statute  they  acquired  no  claim  to  relief  out 
of  public  rates,  or  otherwise. 

The  subsequent  statutes,  T  think,  confirm  this 
construction  of  the  statute  of  1579,  c.  74.  Those 
subsequent  statutes  are,  the  Act  of  1597,  c.  272;  the 
Act  of  1661,  c.  38;  the  Act  of  1663,  c.  16;  and  the 
Act  of  1672,  c.  18. 

The  statute  passed  in  1597,  c.  272,  ratifies  the 
previous  Acts  against  strong  and  idle  beggars,  vaga- 
bonds, and  Egyptians;  with  this  addition  that  stark 
beggars  and  their  bairns  should  be  employed  in  com- 
mon works.  This  Act  is  only  material,  because  it  is 
referred  to  in  the  subsequent  Act  of  1668,  c.  16,  and 
will  assist  in  its  construction. 

By  the  statute  of  1661,  cap.  38,  justices  are  required 
twice  a  year  to  make  a  list  of  the  poor  in  every  parish, 
but  not  to  include  those  who  were  in  any  way  able  to 
get  their  own  living.  And  overseers  were  appointed 
to  examine  into  the  condition  and  number  of  such 
poor,  aged,  sick,  lame,  and  impotent  persons  of  the 
same  parish,  who  have  not  to  maintain  them,  nor  are 
able  to  work  for  their  living,  such  persons  to  be  enrolled 
and  provided  with  convenient  dwellings.  The  over- 
seers were  to  call  for  collections  for  the  maintenance 
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of  the  poor^  and  if  any  so  provided  for  should  go  ^ootch^^haw, 
abroad  to  beg,  or  refuse  to  do  work  which  they  were  *•  AwSiSdi^" 
able  to  perform^  they  were  to  be  punished »  Lo,-dT^ro't 

This  Act  is  very  important,  as  it  more  distinctly 
expresses  the  poor  who  were  to  be  provided  for  by  a 
rate,  and  describes  them  as  poor,  aged,  sick,  lame,,  and 
impotent  persons,  not  having  to  maintain  them,  nor 
were  able  to  work  for  their  living.  Thus  meeting 
every  branch  of  the  argument  on  the  part  of  the 
Appellant,  by  coupling  every  description  of  poor 
persons  entitled  to  relief,  whether  aged,  sick,  lame,  or 
impotent,  with  the  incident  of  not  being  able  to  work 
for  their  living. 

This  Act  is  in  all  respects  conformable  to,  and  was 
made  in  furtherance  of,  the  previous  Acts. 

It  has  been,  however,  contended,  upon  the  part  of 
the  Appellant,  that  a  statute  which  passed  in  1663,  c.  16, 
proves  that  able-bodied  persons  unable  to  get  work 
^^ere  entitled  to  parish  relief,  because  the  parishes  to 
^%vhich  the  persons  belonged,  who  should,  under  the 
authority  of  the  Act,  be  seized  by  manufacturers  and 
^sompelled  to  work,  were  bound  to  make  certain  pay- 
:xneuts  to  the  said  manufacturers,  on  account  of  the 
parishes  being  relieved  by  the  employment  of  the 
^persons  seized. 

I  think  the  argument  is  founded  upon  an  unwar- 
ranted assumption  that  the  individuals,  so  liable  to  be 
seized  and  compelled  to  work,  were  entitled  to  parish 
reUef . 

The  Act  recites  that  the  former  Acts  for  the  restraint 
of  strong  beggars  and  vagabonds  had  been  ineffectual 
by  reason  that  there  were  few  or  no  common  worka  in 
the  kingdom  to  employ  the  said  idle  persons,  and  it 
then  enacts  that  it  shall  be  lawful  for  all  persons  or 
societies,  having  manufactories,  to  seize  vagabonds 
found  begging,  or  being  masterless  or  out  of  service. 
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and  not  having  wherewith  to  maintain  themselves  by 
their  own  means  and  work^  and  to  employ  them  for 
their  service  if  they  should  see  fit — and  the  parishes 
who  were  thereby  relieved  of  the  burden  of  them  are 
subjected  to  certain  payments  to  the  persons  or  societies 
employing  persons  seized,  and  to  make  a  rate  in  the 
parish  for  such  repayment. 

Your  Lordships  will  observe  that  the  statute  pro- 
fesses to  be  made  in  furtherance  of,  and  in  order  to 
render  more  effectual,  former  statutes;  and  that  the 
persons  who  were  made  liable  to  seizure  under  the  Act 
are  described  as  beggars  and  vagabonds,  and  are  treated 
as  criminals.  They  are  made  liable  to  be  seised  and 
detained  during  their  lives,  compelled  to  work  without 
wages,  and  in  fact  made  slaves  for  life.  And  it  cannot 
be  reasonably  assumed  that  the  law  at  the  same  time 
treated  a  class  of  persons  as  criminals  liable  to  be  made 
slaves  for  life  under  the  most  severe  restrictions,  and 
yet  entitled  such  persons  when  at  large  to  support  at 
the  expense  of  the  parish. 

Although  it  does  not  appear  what  the  burden  was^ 
from  which  the  parish  would  be  relieved  by  the  seizure 
and  employment  by  manufacturers  of  the  persons 
referred  to,  yet  it  cannot  be  presumed  that  it  was  the 
burden  of  supporting  the  seized  persons  when  at  large 
out  of  the  parish  rate.  The  burden  indeed  might  be 
some  pecuniary  charge  for  their  support  in  prison  while 
under  punishment,  the  public  authorities  being  charged 
with  the  duty  of  apprehending  such  persons,  and  com- 
mitting them  to  prison,  and  being  fineable  for  de&ult 
in  the  discharge  of  that  duty. 

Whatever  might  be  the  burden  referred  to  in  this 
Act  from  which  the  parishes  would  be  relieved,  no 
statute,  practice,  or  law  has  been  cited  showing  that 
the  burden  was  an  allowance  out  of  the  poor-rate  to 
able-bodied  paupers. 
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The  next  Act  is  that  of  1672,  c.  18,  which  recites  in   ^^^/^^^ 
^he  usnal  general  terms  the  inefficiency  of  the  former    "  AwSiS)died.'' 
statutes,  and  describes  the  evil  of  the  want  of  places     Lord  Trwd% 
where  the  parties  could  be  put  to  work,  and  then  pro- 
vides for  the  establishment  of   correction-houses,  to 
which   beggars,  vagabonds,  and  idle   persons   within 
burghs  might  be  sent.     And  it  ordained  that  the  con* 
tributions  for  maintaining  the  poor,  appointed  by  the 
fifteenth  Act  of  the  third  Session  of  the  King^s  first 
Parliament,  an  Act  concerning  beggars  and  vagabonds, 
should   be  applied  to  the  use  of  the  said  correction- 
liouses  at  certain  rates  for  each  person.      And  the 
statute  then  distinguishes  the  class  of  persons  liable  to 
be  sent  to  those  correction-houses,  from  those  who  were 
to  be  maintained  by  the  contributions  at  the  parish 
!kirks  for  the  poor ;  and  required  a  list  to  be  made  in 
^^ach.  parish  of  the  poor,  with  a  statement  if  they  were 
si.ble  or  unable  to  work  by  reason  of  age,  infirmity,  or 
disease,  and  their  parish.    And  while  provision  is  made 
for  this  one  class,  it  enacts  that  such  of  the  said  poor  as 
"^vere  of  age  and  capacity  to  work,  were  to  be  first 
^>ffered  to  the  heritors  or  inhabitants  of  each  parish, 
'upon  their  obligement  to  entertain  and  set  to  work  the 
said  poor  persons.     The  rest  of  the  poor  were  to  be 
sent  to  the  correction-houses  with  a  quarterns  allowance 
and   clothes,    and    afterwards    quarterly    pay.      Coal 
masters  and  others  have  power  to  seize  vagabonds  and 
beggars,  and  put  them  to  work  and  correct  them. 

Nothing  is  to  be  found  in  this  Act  to  entitle  the 
able-bodied  to  relief,  the  persons  entitled  thereto  being 
distinctly  described  as  those  who  through  age  and 
infirmity  were  not  able  to  work. 

Those  who  were  able,  and  under  thirty  years  of  age, 
were  to  be  employed  by  the  inhabitants  as  servants^ 
with  the  obligation  to  set  them  to  work,  but  without 
wages,  and  the  rest  were  to  be  sent  to  the  house  of 
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ffeoteh^or-Lofff,   coiTection ;  how  long  to  be  there  kept  is  not  in  this 
"AbiSiJld*^."    Act  stated,  but  penalties  are  imposed  in  case  of  their 

Lord  TrurdB        eSCape. 

These  are  all  the  Acts  that  have  been  referred  to, 
and  there  is  nothing  in  them  varying  the  eflfect  or  con- 
struction of  statute  1579,  c.  74;  or  to  give  colour  to  the 
position  that  the  able-bodied  were  entitled  to  aid  out 
of  the  poor-rate. 

The  several  proclamations  of  the  11th  and  20th 
Augu8t,1692,  of  30th  July,  1694,  and  of  3rdMarch,1698, 
are  no  otherwise  material  than  as  tending  to  carry  the 
several  Acts  of  Parliament  into  eflfect. 

I  have  hitherto  considered  the  question  with  reference 
to  the  Scotch  Acts  of  Parliament  alone,  and  the 
conclusion  which  I  have  expressed  is  founded  simply 
upon  the  construction  of  the  statute  of  1579,  But  I 
think  your  Lordships  will  be  of  opinion  that  the  statute 
of  8  &  9  Vict.  c.  83  has  a  most  material  bearing  upon 
the  present  question. 

That  statute  established  a  new  authority,  and  provided 
for  the  making  a  new  poor-rate ;  and  it  contains  various 
provisions  and  regulations  in  regard  to  the  mode  of 
making  the  rate; — a  parochial  board,  and  a  super- 
vising board,  and  officers  are  appointed  to  administer 
the  rate,  and  the  statute  declares  how  it  shall  be  applied* 
The  claim  of  the  present  Appellant  is  founded  upon 
this  statute.  The  appeal  against  the  refusal  of  the 
inspector  to  grant  relief  refers  to  the  clause  of  this 
statute  to  show  the  jurisdiction  of  the  SheriflF  over 
the  question,  and  the  liability  of  the- officer  to  that 
jurisdiction. 

After  directing  the  application  of  the  rate,  according 
to  a  list,  in  terms  which  might  have  been  argued  to 
entitle  able-bodied  paupers  to  participate  in  that  appli- 
cation, the  statute  contains  a  proviso,  which,  in  express 
terms,  declares  that  such  statute  shall  not  confer  any 
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E  ght  or  claim  upon  any  able-bodied  person  to  be  put  Scotch  p^low, 

.  jpon  that  list. 

It  has  been  said,  on  the  part  of  the  Appellant,  that 

■le  only  effect  of   the  proviso  was  to  prevent   able- 
bodied  paupers  from  acquiring  any  new  right  under 
Tie  statute,  but  that  such  persons  were  left  with  all  the 
•  ights  which  by  law  formerly  belonged  to  them,  none 
rf  those  rights  being  expressly  taken  away. 
I  think  this  argument  is  open  to  a  decisive  answer. 
"Jhe  rate  in  which  the  Appellant  claims  to  participate 
"■"^vas    made    under   the   authority    of    this  Act  alone. 
"The  Act  directs  how  this  new  statutable  rate  shall  be 
applied;  and  declares,  in  effect,  that  no   able-bodied 
person  shall  have  any  right  or  claim  under  the  Act  to 
be  included  in  the  list  of  persons  entitled  to  participate 
in  the  rate.     I  should  have  thought  it  quite  clear  that 
no  one  could  claim  to  participate  in  a  rate  made  under 
the  authority  of  this  Act,  but  those  to  whom  the  right 
was    given  by  the   Act;  and   that   although   existing 
rights  are  not  abolished  in  terms,  yet  after  this  statute 
no  means  would  be  left  to  render  them  available,  or,  at 
all  events,  not  under  this  Act ;   and  as  I  have  before 
stated,  the  appeal  professes  to  be  prosecuted  under  the 

a.uthority  of  this  Act,  and  not  under  any  former  law  or 

iright. 

But  the  matter  does  not  rest  here;    for  the   91st 

^and  last  clause  of  the  Act  expressly  repeals  all  such 

^cts,  laws,  and  usages  as  are  at  variance  and  incon- 

mstent  with  that  Act ;  and  it  cannot  be  successfully 
contended  that  a  law  and  usage,  by  which  able- 
bodied  persons  were  entitled  to  be  relieved  out  of 
the  poor-rate,  would  not  be  at  variance  and  inconsistent 
with  this  Act,  which  expressly  declares  that  no  such 
person  shall  have  any  right  or  claim  to  be  inserted  in 
that  list  of  participants  in  the  rate. 
To  allow  the  rate  made  under  this  Act  to  be  applied 
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Lord  Trurtfa 


*^'^^^'  to  the  relief  of  a  list  of  persons  which  included  the 
names  of  able-bodied  paupers^  would  oertainlj  be 
inconsistent  with  this  statute ;  and  the  present  appeal 
is  expressly  to  attain  that  object. 

I  am  much  inclined  to  the  opinion  that  this  appeal 
might  properly  have  been  decided  upon  the  construc- 
tion of  this  latter  statute  alone.  But  firom  the  nature 
and  general  importance  of  the  question,  it  would  seem 
to  be  more  satisfactory  that  the  House  should  consider 
the  state  of  the  law  independently  of  that  statute.  I 
repeat,  therefore,  that,  under  the  old  law,  the  Appellant, 
in  my  opinion,  has  no  case ;  and  at  the  same  time  I 
entertain  a  strong  impression,  that  even  if  he  had  such 
a  case,  this  statute  of  her  present  Majesty  would  furnish 
a  decisive  answer  to  it. 

I  have  only  further  to  express  that  my  opinion 
entirely  concurs  with  that  of  my  noble  and  learned 
Mend,  that  the  judgment  of  the  Court  below  ought 
to  be  affirmed,  and  that  the  appeal  should  be 
dismissed  (a). 

Interlocutor  affirmed. 


(a)  At  the  close  of  Lord  Tnuno's  observations,  Lord  Brougham 
said  he  must  candidly  admit  that  his  noble  and  learned  friend  had 
raised  two  doubts  in  his  (Lord  Brougham^s)  mind ;  one  with  respect 
to  the  inconsistency — the  repugnancy  of  the  House's  present  decision 
with  that  in  Pollock  v.  Darling;  and  the  other  as  to  the  efiPect  of 
the  late  Act  of  the  Queen  (the  8  &  9  Vict.  c.  83)  ;  which  might  have 
induced  him  to  aigue  the  case  a  little  higher  than  he  had  done.  But 
those  doubts  went  to  fortify,  not  to  weaken,  his  opinion  in  favour  of 
now  affinning  the  judgment  of  the  Court  below. 


CoNNELL  &  Hope. — ^Law,  Holmes,  Anton,  & 

TURNBULL. 
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LINDSAY,    .        .        .    Appellant.  8 couh  Poor-law 

No.  2. 

M'TEAR,       .        .        .    Respondent.  ^l*iJ?/,!."°*^**'^^ 

^  of  Children"  (a)- 

1861. 

In  the  year  1848,  the  Appellant,  a  cotton-spinner,  i'^A  mIjIw" 
•referred  his  petition  to  the  Sheriff-Substitute  of  26«A^ai^. 
rlasgow,  stating  that  he  was  in  extreme  poverty,  and     und^e 

ut  of  all  employment:  that  he  had  made  every  endea-  s^uandTa 

*^     "^        •  ">  father-hlmself 


TOUT  to  obtain  work,  but  without  success :  that  he  was  requiring  no 

lief— is  not 

not  permitted  to  beg ;  that  his  wife  was  confined  in  an  ^He"^  teb^if" 
infirmary;  that  he  had  four  helpless  children  of  tender  ^^TUepilfSw 
years:   that  he  could  not  support  them:    that  they  ni^chiidl^u 

,,  ,  ,  ,  ,  .       distinct  from 

could  not  support    themselves:    that    they  were    m  their  parents 

**  '  'I  while  they  are 

danger  of  starving ;  and  that  he  had  on  their  behalf  f^uy^^g^ther. 
applied  for  relief  from  the  parish  authorities,  but  that  erinSd  tol^ 
relief  was  refused.     The  petition,  therefore,  prayed  "*on*behiS?ofhiB 

childreni"  they 

an  order,  requiring  the  Inspector  of  the  Poor  of  the  would  stuire- 

'       ^  *^  ^  main  under  the 

Parish  of  Gorbals  to  "afford  relief  to  the  petitioner  JS'ch'^oSr''' 

for  his  said  children,  and  to  continue  such  relief  until  SS^of  th^^si 

they  should  be  otherwise  provided  for."  *^^?£oneoftho 

The  inspector,  by  his  answer,  stated  that  the  peti-  relief  under  the 

^  ^       J  '  y  roor-I.aw,  that 

tioner,  being  an  able-bodied  person,  was  not  entitled  Jl^JJSn"  J^^^ 
to  relief  for  his  children,  but  was  himself  bound  to  SelJ^iiiyect 
maintain  them.  to  its  disposal. 

The  Sheriff-Substitute  repelled  the  defence  of  the 
inspector;  and  to  this  judgment  the  Sheriff-Principal, 
upon  appeal,  adhered. 

The  inspector,  thereupon,  carried  the  case,  by  advo- 
cation, to  the  Court  of  Session,  where  the  Lord  Ordu- 
nary  (Lord  Robertson)  held  that  the  Sheriff's  decision 
was  correct;   but  the  inspector  reclaimed;   and  the 

(a)  As  regards  the  claim  of  the  "  able-bodied/'  see  the  preceding 
case,  p.  120,  suprd. 
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Scotch  Poor-Latc,    ^^^  coming  bcforc  the  First  Division,  their  Lordships 
ofchudreo.'*    appointed  it  for  argument  before  all  the  Judges  of  the 
Court  of  Session  (a). 

After  the  hearing,  the  First  Division  requested  their 
Lordships  of  the  Second  Division,  and  the  permanent 
Lords  Ordinary,  to  give  their  opinions  on  the  case  in 
writing. 

Of  these  consulted  Judges,  one — and  one  only — 
(Lord  Robertson)  held  the  claim  to  be  well-founded; 
while  the  other  eight  (the  Lord  Jtistice-Clerk  (Lord 
Hope),  Lord  Medwyn,  Lord  Moncreiff,  Lord  Cockbum, 
Lord  Cuninghame,  Lord  Murray,  Lord  Ivory,  and  Lord 
Wood)  considered  it  unsustainable. 

In  conformity  with  the  opinions  of  the  majority,  the 
First  Division  (though  themselves  equally  divided,  the 
Lord  President  and  Lord  Mackenzie  being  against  the 
claim,  and  Lord  Fullerton  and  Lord  Jeffrey  in  favour  of 
«  it)   pronounced  judgment  (5),   altering    the   Sheriiff's 

interlocutor,  ''and  dismissing  the  original  application 
for  relief/'     Hence  the  present  appeal. 

The  Recorder  (the  Hon.  J.  8.  Wortley),  Mr.  Roundell 
Palmer,  and  Mr.  Gregg,  for  the  Appellant:  What- 
ever diflference  of  opinion  may  exist  as  to  the  policy 
of  permitting  able-bodied  persons  out  of  employment 
to  seek  relief  under  the  Poor-Law  (c),  there  ought 
to  be  no  hesitation  with  respect  to  the  claim  of  help- 
less and  destitute  children  of  tender  years.  Their 
right,   founded   in   nature    and    humanity,   was    jfirst 

(a)  M^  William  v.  Adams  {supra,  p.  120),  and  Lindsay  y.JiPTear, 
were  heard  and  disposed  of  together  in  the  Court  below.  But  it 
tends  to  clearness  to  report  them  here  separately. 

(h)  By  the  Judicature  Act,  6  Geo.  IV.  c.  120,  s.  23,  the  judgment 
in  such  cases  is  to  be  according  to  the  opinion  of  the  majority  of  all 
the  Judges, "  in  order  to  preserve  uniformity  of  decision  and  to  settle 
doubtful  questions  "  more  authoritatively. 

(c)  See  the  last  case,  suprdj  p.  120. 
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sr-*^stricted  by  the  statute  1423,  c.  25,  which  prohibits  seoteh^Bo^Law, 
JKz^egging  by  any  person  "betwixt  fourteen  and  three-  ^ofcwSiiS^^^ 
^^9<$ore-ten  years,^'  except  such  "as  cannot  win  their 
:^^:Sving  otherwise/'  to  whom  licenses  of  mendicancy 
rere  to  be  given.  Persons,  therefore,  under  fourteen, 
3r  aboYe  seventy,  might  beg  without  license.  The 
Appellant's  children  are  under  fourteen,  and  conse- 
juently  would  have  been  entitled  to  practise  mendi- 
icy,  had  not  the  Act  1579,  c.  74,  established  a  new 
principle,  to  the  end  that  those  who  formerly  subsisted 
^y  alms  might  thenceforth  be  supported  by  compulsory 
-^assessment.  They  are,  then,  not  only  entitled  to  relief 
— onder  that  statute,  as  lawful  beggars,  but  also  as  coming 
within  the  description  of  impotent  persons, — ^a  descrip- 
tion  peculiarly  applicable  to  those  on  whose  behalf 
this  claim  is  preferred. 

In  Wilson  y.  Cochpen  (a),  the  Court  of  Session  found 
children  entitled  to  parochial  relief,  in  respect  that 
their  paternal  grandfather  was  unable  to  support  them. 
In  the  more  recent  case  of  Duncan  v.  Ceres  (i),  the 
same  Court  made  a  similar  order  in  favour  of  children 
living  with  their  mother,  an  able-bodied  woman ;  and 
iu  the  still  later  case  of  Willock  v.  Bice  (c),  an  inspector, 
irho  had  refused  a  mother's  application  on  behalf  of 
hsr  children,  was  condemned  in  costs. 

That  this  was  always  the  law  of  Scotland,  appears  from 
Xx>rd  Bankton's  treatise,  published  in  the  last  century. 
*Xhat  eminent  institutional  writer  (who  in  liis  time  was 
-^>ne  of  the  Judges  of  the  Court  of  Session)  states  [d) 
^hat  "Infants,  whom  their  parents,  through  poverty, 
«»nnot  maintain,  are  to  be  supported  by  the  public." 
The  late  Act  (c),  too,  favours  the  claim.     It  is  preferred 

{a)  18th  Feb.  1825,  3  Shaw  &  D.  378. 

lb)  14th  Feb.  1843,  5  Second  Series,  552. 

(e)  9th  Jane,  1848, 10  Second  Series,  1259. 

(i)  Vol.  i.  p.  167.  (e)  8  &  9  Vict.  c.  83,  ss.  68,  80. 


158  CASES   IN   THE   HOUSE  OP   LOEDS. 

scateh^^Law,  jjy  f^Y^Q  father,  from  necessity,  as  administrator  for  his 
^  of  chiid^^*^  children.  If  there  be  any  technical  objection  to  the  form 
of  application,  it  onght  not  to  be  allowed  to  prejudice 
the  right.  A  Tutor  ad  litem  may  still  be  appointed  (a). 
Mr.  Rolt  and  Mr.  George  Ross,  for  the  Respondent : 
The  Appellant,  being  an  able-bodied  person,  is  not 
entitled  to  ask  public  assistance  for  the  supp<n*t  of  his 
children ;  and  tJieir  claim  to  relief  is  dependent  upon, 
and  inseparable  from  his.  The  Act  1424,  c.  25,  did 
indeed  permit  children  to  beg.  But  they  must  have 
been  the  children  of  paupers,  who  themselves  had  a 
similar  privilege.  The  word  impotent,  used  in  the  Act 
1579,  c.  74,  has  reference  to  persons  disabled  by 
nature,  disease,  or  old  age,  and  cannot  properly  be 
applied  to  children  who,  though  of  tender  years,  may 
have  robust  constitutions.  The  Appellant  does  not 
ask  relief  on  his  own  account.  It  must  therefore  be 
inferred  that  he  does  not  require  it.  If  this  claim 
were  sustained,  many  similar  applications  would  be 
advanced;  and  the  consequences  would  be  serious. 
The  demand  is  wholly  unprecedented  (A). 
Mr.  Palmer,  in  reply. 

26t^rck.         Lord  Brougham: 
Lord  Brougham's       My  Lords,  I  cousidcr  this  appeal  as  in  effect  dis- 
**^'^'        posed  of  by  the  affirmance  of  the  judgment  in  the 
preceding  case  (c). 

The  ground  of  the  application  by  a  confessedly  able- 
bodied  person  who  does  not  pretend  that  he  is  unable  to 
support  himself,  but  who  merely  applies  for  relief  to 
himself  in  respect  of  his  having  children  unprovided  for, 

(a)  The  opinions  of  Lords  Fullerton  and  Jeffrey,  in  favour  of  the 
Appellant,  are  set  out  in  the  appendix  to  Appellant^s  Case.  Lord 
Robertson^s,  to  the  same  effect,  Respondent's  Case,  p.  12. 

(h)  The  opinions  of  the  Judges  in  favour  of  the  Respondent  are 
set  out  in  the  appendix  to  his  case. 

c  (Suprd,  p.  120.) 
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is  in  effect  disposed  of  by  the  judgment  which  the  House  seotchP^-Law, 
bas  just  pronounced  in  the  last  case.  It  is  enough  to  say,  ^^of  chiicuSn/*^^ 
-f^liat  the  statute  of  1661,  c.  38,  to  which  I  have  already   Lardm^hanCa 

#•  1    •        1  n    1  1  1  opinion. 

jr^terred  in  the  course  of  the  argument  upon  the  general 
question,  appoints  the  justices  to  make  trial  and 
examine  of  poor,  aged,  sick,  lame,  and  impotent,  and 
isTich  as  are  not  able  to  maintain  themselves,  nor  are 
si.1)le  to  work  for  their  living;  and  also  (another  head 
^z»f  inquiry)  of  all  orphans  or  other  poor  children  who 
s^jre  left  destitute  of  help.  That  is  the  legislative 
^snactment  as  to  poor  children.  It  cannot  approach  to 
^z^rrectness  of  expression  to  say  that  the  children  of  an 
^Bfcble-bodied  person,  who  does  not  contend  that  he 
Ss  himself  unable  in  one  way  or  another  to  support 
TSiimself,  come  within  the  description  of  children  '^  left 
destitute  of  all  help.'^ 

I  entirely  agree  with  the  learned  argument  of  the 
Court  below,  that  it  is  impossible  to  separate  the  case 
of  the  father  £rom  that  of  the  children,  and  that  if  any 
provision  is  to  be  made  in  such  cases,  it  must  be  made 
by  new  Acts  of  the  Legislature. 

My  Lords,  I  shall  therefore  move  your  Lordships 
that  the  judgment  of  the  Court  below  in  this  case  be 
aflfirmed. 
Lord  Tbubo  : 
My   Lords,  in   this   case,  as  in  the  last,  very  im-     LordTmro's 

•^  *  y  nninion. 

portant    principles    are    involved ;     but  I   think  the 

decision  is  attended  with  no  great  difficulty. 

This  is  an  appeal  by  a  father  on  behalf  of  his  children ; 
^nd  it  states  in  substance,  that,  although  he  can  support 
^mself,  he  cannot  support  them;  and  it  is  insisted, 
t;liat,  irrespective  of  any  question  of  right  on  his  own 
;^art,  the  children,  at  least,  are  poor  impotent  persons, 
^nd  as  such  are  entitled  to  be  relieved  out  of  the  poor- 
^itite. 

It  must   be  observed,  that  this  is  not  the  case  of 


opinion. 
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Scotch  Poor-Lavi,  deserted  children.  The  father  and  the  children  continue 
^^ftiisi^^]^  to  form  one  family— the  father  at  the  head,  in  his 
iA,rdTVynfM  pafcntal  character.  I  conceive  that,  while  this  is  the 
case,  the  law  will  not  distinguish  between  them ;  and 
that  the  children  can  only  claim  through  their  parent, 
who  represents  them;  and  so  much  does  a  &ther 
represent  the  family,  that  the  relief  to  the  father  is 
always  regularly  measured  with  reference  to  the  state 
of  the  family,  and  no  distinct  relief  is  administered  to 
the  wife  or  the  children.  I  do  not  mean  that  the 
children's  claim  under  the  present  appeal  is  at  all 
aflfected  by  the  circumstance  that  the  father,  instead 
of  some  other  person,  prosecutes  the  appeal  on  their 
behalf;  or  that  the  children  would  improve  their  claim 
by  that  being  done  which  has  been  suggested  at  the 
bar,  viz.,  to  allow  the  appeal  to  stand  over,  that  some 
person  other  than  the  father  might  prosecute  the  suit 
on  their  behalf.  On  the  contrary,  the  substance  of  the 
answer  to  the  children's  claim  would  equally  apply  by 
whomsoever  the  appeal  on  behalf  of  the  children 
should  be  prosecuted;  that  answer  being,  that,  in  point 
of  fact,  the  children  are  under  his  protection,  and  form 
part  of  the  parent's  family,  and  that  they  cannot  prose- 
cute a  claim  distinct  from  him.  The  law  does  not  notice 
them  as  distinct  from  the  father.  I  take  that  principle 
to  be  broad  and  universal. 

Wherever  the  law  gives  parish  relief,  it  gives  also 
certain  authorities  and  rights;  and  it  is  one  test  by 
which  to  ascertain  the  title  to  relief,  whether  the 
parties  claiming  it  are  in  a  condition  to  be  amenable 
to  that  authority  and  to  those  rights,  which  are  enacted 
as  the  guards  and  protection  of  the  parish  at  whose 
expense  the  relief  is  to  be  provided. 

The  parish  officers  have  the  right  to  appoint  the  place 
for  the  destination  of  those  to  whom  they  are  bound  to 
administer  relief.     But  while  the  children  are  drcnm- 
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stanced  as  the  Appellant's  are,  there  is  no  power  by  Scotch  Pwr^Law, 
which  to  take  them  out  of  the  custody  of  their  father,  ^%;i?^^^ 
or  to  exercise  any  control  over  the  father  in  regard  to     Lordr^o'a 

•  /»  •  1    1  •  -I     •    1  opinion. 

them,  or  m  any  way  to  interfere  with  his  parental  rights 
and  authorities.  If  the  father  were  entitled  to  and 
received  relief,  the  children  would  of  course  be  benefited 
by  such  reUef,  and  the  relief  granted  to  the  father 
would  confer  a  power  of  dealing  with  the  whole  family. 
But  there  is  no  provision  in  the  Act  at  all  adapted  to 
the  case  of  children  receiving  relief  while  living  under 
the  roof  of  their  father,  and  subject  to  his  control, — the 
fiither  himself  neither  receiving  nor  being  entitled  to 
relief. 

The  general  principle  seems  to  be  so  clear,  and  the 
attempt  now  making  so  entirely  new,  that  I  must 
desire  a  distinct  authority  to  warrant  a  decision  in 
favour  of  this  appeal. 

I  find  no  authority  in  principle,  or  in  any  part  of 
the  Act  of  Parliament,  for  such  a  separation  of  the 
children,  in  point  of  right,  from  their  father,  as  that, 
while  the  father  can  support  himself,  he  may  cast  his 
children  upon  the  parish. 

The  decision  of  the  father's  case,  I  think,  governs 

the  present.     That  same  view  of  the  public  interest, 

^hich  induced  the  exclusion  of  an  able-bodied  father 

from  being  entitled  to  parish  relief,  seems  to  me  to 

extend  to  his  family.     Some  inconveniences  may  no 

doubt  result  from  that  policy,  but  it  has  been  deemed 

to  be  the  least  evil  of  the  two ;  and  it  is  justly  remarked 

in  the  pleadings  that  individuals,  who  have  practised 

industry,  frugality,  and  self-denial,  with  the  view  of 

meeting  the  hour  of  calamity  themselves,  might,  if  this 

appeal  were  successful,  have  their  means  withdrawn  from 

them,  in  order  to  support  others,  who,  by  habits  of 

idleness,   extravagance,  and   profligacy,  had   brought 

themselves  to  want. 


opinion. 
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^^^^^x^'!^'""*  This  question  cannot  properly  be  decided  upon 
^'^ofcMidr^!^*^^  grounds  of  humanity.  But  the  House  is  bound  to 
iA>rdT^Tos  declare,  whether  the  overseers  are  authorised  by  law  to 
apply  the  rate  in  question  to  the  relief  of  these  indi- 
viduals,— and  I  think  that  by  law  they  are  not  so 
authorised,  and  that  the  children's  rights  and  claims 
are  dependent  upon  those  of  the  parent.  And,  there- 
fore, I  quite  agree  with  my  noble  and  learned  friend 
that  this  appeal  should  also  be  dismissed,  and  the 
decision  of  the  Court  below  affirmed. 
Interlocutor  affirmed, 

CoNNELL  &  Hope. — Law,  Holmes,  Anton,  & 

TURNBULL. 


f 
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1861. 

25^  March. 

8th,  9thf  and 

15th  May. 

MARTHA  STODD ART,      .     .     Appellant.  I862/ 

'  28th  June. 

GRANT  AND  OTHERS,    .    .    Respondents  (a).  inst^enta 

appearing,  primd 
/"cie,  to  be  testa- 

AoNEs  Bell,  wife  of  Andrew  Bell,  Doctor  of  Divinity  "^^^^l^^ 

—by  an  instrument  purporting  to  be  a  testamentary  SfronttJS^*ii 

disposition,  dated  at  Leitb  the  15th  of  August,  1828,  *  ThS* court  wiii 

recitinff  that  in  pursuance  of  a    deed  of  separation  fai  or  equivocal 

^  *-  *  expressions 

between  herself  and  her  husband,   executed  in  the  JiT*  w*°f  ^"^^r 

'  quent  testament- 

English  form,  a  sum  of  8833/.  65.  8rf.,  three  per  cent.  Srev^tiSnof 
consolidated  annuities,  had  been  invested  upon  trust  ^Thl^SSSs^of* 
as  to  one  moiety  thereof  to  be  at  her  disposal  not  with-  cation  of  prior, 

•^  by  subsequent 

standing  her  coverture:  and  further  reciting  that  she  testamentanr in- 

o  '  «  stnunents,  is  on 

was  '^  desirous  of  settling  the  succession  to  the  above-  ^e  rev^S^"^ 
mentioned  moiety  in  the  event  of  her  death;  '^  gave  and  ot^^Sml^^^ 
bequeathed    divers   legacies  out  of  the  said  moiety,  th^^^e^pero?n, 

by  a  prior,    and 

and^  inter  alia f  a  legacy  to  the  Appellant,  which  was  i^  a  subsequent, 
t^hns  expressed,  namely,  "  Five  hundred  pounds  of  the  ^e*S^®%^ 
said  three  per  cent,  consolidated  annuities  to  Miss  SJt'SS^'SLS,® 
3Aartha  Stoddart;''  the  word  ^^five"  being  on  an  ^t'ig^h^^ 
erasure,  but  in  the  hand-writing  of  the  testatrix.  other  words, 

'  °  whether  the  gift 

It  appeared  that  the  testatrix's  moiety  of  the  stock  JSbsmSi*onIf  *"" 
Thad  been  transferred  to  her  by  the  trustees  of  the  deed  a^fthauhe''^ 
of  separation  j  and  it  was  still  standing  in  her  name  at  ^S,'Ms"tr" 

....  ^  -  -  assume  that  the 

The  time  of  her  decease.  gift  is  substitu- 

tional, which  is 
In  July,  1837,  the  testatrix,  then  the  widow  of  the  {J®^***^®^ 

said  Andrew  Bell,  by  a  holograph  instrument  purporting  arJ^iSsta?S?*" 

to  be  a  testamentary  disposition,  bequeathed  legacies  re^J^uon'X^* 

•      J.  n     •    .  »•        i  A-L    J        1  former  testa- 

te divers  persons,  and,  inter  alia,  bequeathed  a  legacy  mentary  instru- 
ments, the'  cir- 
to  the  Appellant  in  these  terms : — •'  To  Miss  Martha  cumstance  of  its 

* ''•  having  been  pre- 

Stoddart  and  her  brother  Richard  Stoddart,   I  leave  FJSS^n^^mSr 

furnishes  an 
arg^iment  to 

(a)  This  case  is  reported  in  the  Court  of  Session  Reports,  Second   ^^f.^  *^**  ^^^ 

^  '  *  r         J  cation  was  not 

or  New  Senes,  vol.  xi.  p.  860.  intended. 

m2 
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stoddabt  ^^^  bequeath  the  sum  of  50/.  sterling  yearly,  or  to 
^otSebb!^  the  longest  liver  of  them."  This  instrument  bore  date 
July,  1837,  and  contained  a  nomination  of  trustees, 
who  were  to  act  in  the  event  of  the  death  or  marriage 
of  the  testatrix,  or  in  the  event  of  "her  faUing  into  a 
state  of  distress,  by  which  she  might  be  disabled  from 
managing  her  own  aflfairs." 

In  January,  1840,  the  testatrix,  by  another  holograph 
instrument,  purporting  to  be  a  testamentary  disposition, 
bequeathed  legacies  to  divers  persons,  and,  inter  alia, 
bequeathed  a  legacy  to  the  Appellant  in  these  terms : — 
"  I  bequeath  to  Miss  Martha  Stoddart  20/.  sterling,  to 
be  paid  yearly/^  This  instrument  bore  date  "1840, 
January  2/^ 

By  another  holograph  instrument,  bearing  date  1842, 
and  purporting  to  be  a  testamentary  disposition,  the 
testatrix  expressed  herself  as  foUows:  "This  is  my 
will  and  testament,  1842.  I,  Agnes  Bell,  widow,  do 
hereby  make  my  last  will  and  testament,  and  I  do 
hereby  bequeath  all  the  furniture  in  my  dwelling 
house,  and  my  wearing  apparel,  to  my  servant,  Janet 
Swanston."     This  instrument  contained  no  other  gift. 

By  a  formal  instrument  (not  holograph  of  the  tes- 
tatrix, but  attested  by  witnesses),  purporting  to  be  a 
testamentary  disposition,  dated  26th  Jime,  1844,  she 
expressed  herself  as  follows:  "I,  Mrs.  Agnes  Bell, 
with  a  view  to  the  settlement  of  my  property  herein- 
after conveyed,  in  the  event  of  my  death,  do  hereby 
assign  and  dispose  to  Janet  Swanston,  all  the  days  of 
her  lifetime,  in  case  of  her  being  in  my  service  at  the 
time  of  my  death,  whom  failing  either  by  death  or  her 
leaving  my  service,  to  Miss  Martha  Stoddart,  during 
all  the  days  of  her  life,  that  dwelling-house  presently 
occupied  by  me,  and  the  household  furniture,'*  &c. 
This  instrument  contained  no  other  gift,  but  this  of 
the  dwelling-house  and  household  furniture. 
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By  another  formal  instrument  (not  holograph  of  stoddabt 
the  testatrix^  but  attested  by  witnesses,)  purporting  ^^^m,^ 
to  be  a  testamentary  disposition,  dated  Srd  May,  1845, 
she  commenced  as  follows :  *'  I,  Mrs.  Agnes  Bell,  con- 
sidering that  I  some  time  ago  executed  a  settlement  of 
my  dwelling-house  and  furniture,  and  that  I  have  now 
resolved  to  make  a  settlement  of  my  personal  estate,  in 
manner  hereinafter  written,  therefore  I  do  hereby  leave 
and  bequeath,^^  &c.  Divers  legacies  here  follow; 
among  others,  a  legacy  to  the  Appellant  in  these 
words:  ''and  to  Miss  Martha  Stoddart,  during  all  the 
days  of  her  lifetime,  a  free  yearly  annuity  of  thirty 
pounds/^  By  this  instrument,  the  testatrix  reserved 
a  power  of  revocation,  a  power  of  naming  residuary 
legatees,  and  a  power  of  appointing  executors. 

By  an  undated  holograph  instrument,  purporting  to 
be  a  codicil,  the  testatrix  expressed  herself  in  these 
terms :  ''  I  do  hereby  add  this  codicil  to  my  will,  and  I 
do  hereby  nominate  and  appoint  the  following 
executors,^'  (naming  them,  and  including  among 
others  the  Respondent,  Grant),  and  then  she  concluded 
thus :  "  to  each  of  the  executors  I  leave  two  hundred 
jK>unds  sterling.  The  money  or  the  stock  is  only  to  be 
transferred  into  the  name  of  the  legatee.'' 

None  of  these  instruments  contained  words  of  eo?- 
jn'ess  revocation ;  nor  were  the  dispositions  wholly 
inconsistent  with  each  other;  and,  after  payment  of 
all  the  legacies,  there  would  still  have  been  a  residue 
undisposed  of;  so  that  the  question  came  to  be  whether 
the  seven  separate  instruments,  or  any  and  which  of 
them,  should  be  regarded  as  expressing  the  intention 
of  the  testatrix,  and  as  constituting  jointly,  or  severally, 
her  last  will  and  testament. 

The  testatrix's  property  had  been  gradually  increas- 
ing from  the  date  of  the  first  instrument  to  the  date  of 
her  decease. 
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Stoddabt 


Qrant  and 

OTUKfit). 


1849. 
27fA  Ftbrmry. 


The  executors^  to  obtain  the  opinion  of  the  Court 
of  Session^  instituted  a  suit  for  distribution  of  the 
testatrix^s  estate. 

The  Appellant  claimed^  1st.  500/.  under  the  instru- 
ment of  1  Sth  August^  1828.  2nd.  60/.  a  year  under  the 
instrument  of  July,  1887.  Srd.  20/.  a  year  under  the 
instrument  of  2nd  January,  1840.  4th.  The  house  and 
furniture  under  the  instrument  of  26th  June,  1844. 
Sth.  30/.  a  year  under  the  instrument  of  Srd  May,  1845. 

The  case  was  reported  by  the  Lord  Ordinary  (Lord 
Robertson)  to  the  Lords  of  the  First  Division ;  who, 
after  hearing  counsel,  were  equaUy  divided ;  the 
Lord  President  Boyle  and  Lord  FuUerton  holding 
that  the  will  was  made  up  of  all  the  seven  instru- 
ments. Whereas,  Lords  Mackenzie  and  Jeffrey  were 
of  opinion  that,  by  the  last  three  instruments,  the 
instruments  of  earlier  date  were  in  effect  revoked  and 
superseded. 

In  this  situation,  the  First  Division  ordered  the 
papers  in  the  cause  to  be  submitted  to  the  other  nine 
Judges  of  the  Court,  who  upon  consideration  were 
likewise  divided,  though  not  equally,  in  opinion.  The 
Lord  Justice-Clerk  {^ope),  and  Lords  Medwyn^  Cockbum^ 
Wood,  Cuninghame,  Ivory,  and  Robertson,  holding  that 
only  the  last  three  instruments  were  entitled  to  probate ; 
while,  on  the  other  hand.  Lords  Moncreiff  and  Murray 
regarded  all  the  papers  as  of  the  same  unrevoked  and 
testamentary  character. 

The  First  Division,  on  the  27th  of  February,  1849, 
pronounced  judgment,  finding  that,  ''In  respect  of  the 
opinions  of  the  majority  of  the  consulted  Judges,  the 
succession  of  the  testatrix  was  to  be  regulated  exclu- 
sively by  the  three  last  writings  mentioned  in  the 
summons,  and  that  the  other  writings,  of  dates  anterior, 
were  not  to  be  held  to  any  extent  subsisting  testa- 
mentary writings.^' 
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Sir  FUzroy  Kelly  and  Mr.  Anderson,  for  the  Appel- 
lant, cited  Horseburgh  v.  Horaeburgh  (a),  Leey.  Pain  (i), 
Thompson  v.  Lyall  (c),  Murray  v.  Gibson  (rf),  Robertson 
V.  Ogilvy^s  Trustees  (e),  Dingwell  v.  -4**6w  (/),  Methuen 
V.  Methuen  (g),  Re  Bowen  (A). 

Mr,  Bethell  and  Mr.  JRo//^  for  the  Respondents^  cited 
^^lenty  v.  West  (i),  He^frey  v.  Hettfrey  (*),  Helyar  v. 
.BelyoT  (l),  Nasmyth  v.  ITare  (m). 


Stoddabt 


Gbant  ako 

OTHBBS. 


Lord  Trubo  : 

My  Lords^  in  this  case  the  House  has  to  collect  what 

^^ras  the  intention  of  the  Testatrix  from  the  different 

:5nstraments  propounded;  and  the  difficulty  of  decision 

is  increased  by  the  circumstance  that  she  was  evidently 

an  illiterate  person,  in  all  probability  not  very  nicely 

weighing  her  expressions, 

I  will  begin  by  requesting  your  Lordships^  attention 
to  the  observations  made  by  the  learned  Judges  in  the 
Court  below,  when  pronouncing  the  decision  now  under 
appeal. 

It    appears  that    in  the    Inner  House  the    Lord 

President  and  Lord  Fvllerton  were  for  admitting  all 

the  seven  documents  to  probate ;   the  Lord  President 

remarking,  that  some  of  them  on  the  death  of  the 

testatrix  were   found  in  a  band-box,  and  some  in  a 

drawer;  some  in  one  description  of  cover  and  some  in 

another.    But  then  his  Lordship  adds  that  two  of  the 

papers  were  prepared  by  a  professional  man,  and  ^'  so 

Tnust  be  regarded  as  deliberate  expositions  of  the  will 

of  the  deceased;    and    the    last    instrument,    which 

contains  a  nomination  of  executors,  and  is  holograph 

(o)  10  Second  or  New  Ser.  824.  {h)  4  Hare,  201. 

(c)  15  Dun.  B.  &  M.  32.  {d)  9  Shaw  &  D.  37a 

(c)  7  Dunlop,  236.    (/)  1  Cox,  427.      {g)  2  PhiU.  Ecc.  Rep.  416. 
(A)  Millward's  E.  R.  609.  {%)  1  Robertson's  E.  R.  264. 

{i)  4  Moore's  P.  C.  C.  29;  and  2  Curtis,  468. 
(/)  Ca.  Temp.  Lee,  444  (m)  1  Sha.  App.  Ca.  64. 


186S. 
7»ikJuM, 


Lord  Truro's 
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stoddabt      ^f  hercelf,    must  be  given  effect  to."    The  learned 
oT^^f'      Judge^  however,  is  not  satisfied  that  the  other  papers 
Lord  Truro's     should  be  whollv  Set  aside. 

Lord  Mackenzie  and  Lord  Jeffrey  held  that  only  the 
three  last  instruments  were  entitled  to  probate.  Those 
learned  Judges  did  not  attach  importance  to  the  place 
or  the  circumstances  in  which  the  documents  were 
found  at  the  death  of  the  testatrix,  but  they  held  that 
the  case  was  very  special,  such  as  they  had  never  seen 
before,  and  which  they  did  not  expect  ever  to  see 
again. 

On  turning  to  the  opinions  of  the  consulted  Judges, 
your  Lordships  will  find  them  somewhat  wanting  in 
explanation.  They  certainly  have  not  entered  very 
minutely  into  the  matter.  Says  the  Lord  Jtbstice^ 
Clerk: — '^ After  attentive  consideration,  I  am  of 
opinion  that  effect  cannot  be  given  to  any  of  the 
writings  of  dates  prior  to  the  instruments  of  26th  June, 
1844,  and  3rd  May,  1845.  That  the  deceased  in- 
tended to  make  at  the  date  of  that  settlement  of  3rd 
May,  1845,  residuary  bequests  seems  to  be  clear,  as 
she  also  intended  to  name  executors.  She  did  appoint 
the  latter,  but  did  not  name  residuary  legatees.  But 
this  does  hot  destroy  the  proper  legal  effect  of  that 
settlement  of  her  personal  property  completed  by  the 
appointment  of  executors,  in  superseding  the  former 
writings.  To  my  mind  it  is  clear  that  they  were 
intended  to  be  superseded,  and  that  in  point  of  law 
they  were  superseded." 

My  Lords,  I  should  have  been  glad  undoubtedly  to 
have  had  rather  more  assistance  from  the  opinion 
expressed  by  this  very  learned  Judge ;  and  it  would 
have  been  desirable  had  he  gone  more  into  detail,  so  as 
to  bring  the  case  within  the  correct  rule  upon  the 
question  how  far  subsequent  testamentary  documents 
shall  be  held  to  revoke,  or  not  to  revoke,*  previous  ones. 
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Lord  Medwyn,  Lord  Cockbum,  Lord  Wood^  and 
Ijord  Cuninghame  content  themselves  with  merely 
stating  that  they  concur  with  the  Lord  Justice-Clerk. 
"Whether  they  do  so  precisely  on  the  same  general 
grounds^  or  whether  they  rely  on  any  other  reasonings 
does  not  appear. 

The  opinion  of  Lord  Robertson  is  also  very  shortly 

expressed.     He  relies  upon  the  fact  that  the  latter 

documents  were  prepared  by  a  man  of  business.     He 

also  says  that  the  instrument  of  the  Srd  May^  1845, 

embraced  the  whole  personal  estate  of  the  deceased, 

and  that  it  "repeated  "  a  great  number  of  the  legacies 

formerly  bequeathed.    But  here  he  assumes  the  very 

question  which  was  to  be  considered, — ^whether  those 

iegacies  were  "repeated;''  in  other  words,  whether 

they  were  cumulative  or  substitutional.    If  you  assume 

tliat  they  are  substitutional,  beyond  all  doubt  it  will 

\ie  a  revocation,  as  regards  the  particular  legacy ;  and 

£roin   a  multiplication  of   such  instances,  you  might 

,perliaps  infer  a  general  revocation.    If  the  whole  is 

:&nconsistent,  a  revocation  may  be  inferred;  but  if  there 

Ss  only  a  difference  in  certain  of  the  bequests — ^if  the 

3ater  documents  only  modify  the  gifts  in  the  previous 

ones — in  such  case  you  are,  if  possible,  to  adhere  to 

the  substance  of  all  the  documents,  and  hold  the  whole 

to  constitute  one  will  capable  of  subsisting   and  of 

being  executed  together. 

Lord  Ivory  too  agreed  with  the  Lord  Justice-Clerk^ 
though,  as  it  appears,  not  till  after  more  than  one 
change  of  mind. 

So  that  your  Lordships  have  here  the  opinions,  very 
briefly  delivered,  of  the  Lord  Justice-Clerk  and  Lord 
iiobertson;  and  you  have  also  a  general  concurrence  on 
the  part  of  the  other  consulted  Judges;  one  of  them 
Joining  apparently  with  difficulty,  and  after  much 
fluctuation. 
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But  then^  my  Lords^  on  the  other  side  there  is  the 
opinion  of  Lord  Moncreiff^  adopted  also  by  Lord  Murray ^ 
representing  it  to  be  a  well-established  principle  of  the 
law  of  Scotland^  that  ''  where  a  person  deceased  has 
left  various  writings^  probative  in  themselves,  for 
disposing  of  his  or  her  property,  they  are  to  be  under- 
stood as  constituting  one  testamentary  settlement,  in 
so  far  as  they  have  not  been  revoked,  and  are  not 
inconsistent  with  each  other/'  Lord  Moncreiff  and 
Lord  Murray  therefore  assent  to  the  doctrine  laid  down 
by  Mr.  Justice  Williams  (a),  "that  the  mere  fact  of 
making  a  subsequent  will  does  not  work  a  total  revoca- 
tion of  a  prior  one ;  unless  the  latter  expressly  revoke 
the  former,  or  the  two  be  incapable  of  standing 
together ;  for  though  it  be  a  maxim  that  no  man  can 
die  with  two  testaments,  yet  any  number  of  instru- 
ments, whatever  be  their  relative  date,  or  in  whatever 
form  they  may  be,  so  they  be  all  testamentary,  may  be 
admitted  to  probate,  as  together  containing  the  last 
will  of  the  deceased ;  and  that  although  one  may  be 
partially  inconsistent  with  another  of  an  earlier  date, 
the  latter  instrument  will  revoke  the  former  as  to 
those  parts  only  where  they  are  inconsistent.'' — The 
same  learned  Judges  further  observe,  that  the  "  main 
thing  to  be  looked  to  is  the  intention  of  the  testatrix.*' 

My  Lords,  the  general  rule  applicable  to  cases  of 
this  description  is  perfectly  clear,  and  not  subject,  so 
far  as  I  am  aware,  to  any  exception.  It  is  this;  that 
questions  relating  to  wills  should  be  decided  by  looking 
to  the  whole  contents  of  the  documents,  with  a  view 
to  discover  what  is  fairly  to  be  inferred  as  the  intention 
of  the  testator. 

I  will  just  call  your  Lordships'  attention  to  various 
circumstances  in  the  present  case,  which  are  relied 


(a)  1  Williams  on  Executors,  116. 
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upon  on  each  side^  and  I  will  begin  with  those  put 
forward  by  the  Judges  constituting  the  majority  in  the 
Court  below.    For  example^  it  is  stated  that  one  of 
these  documents — ^that  of  1842 — ^begins  with  the  words 
'^  This  is  my  last  will  and  testament.*'    But,  my  Lords^ 
-these   words  are  not  new  to  courts  of  justice.    In 
Thomas  v.  Evans  {a)  ^  Lord  EUenborough  held  that  a 
-testator,  describing  a  document  as  his  last  mil,  must 
xiot   be  regarded  as    necessarily  revoking    a  former 
-fcestamentary  instrument.    And  Mr.  Justice  Latvrence, 
iji  the  same  case,  observed  that  the  phrase  last  will 
-wrsLS  ''merely  one  of  form;  meaning  no  more  than  that 
^he  instrument  was  the  last  of  those  instruments  which 
"the  testator  had  executed.'*   My  Lords,  I  do  not  appre- 
hend that  in  reality  those  words  oaght  to  receive  any 
weight  whatever  in  deciding  this  question. 

The  next  point  to  which  the  Judges  constituting  the 
majority  attached  importance  was,  that  the  last  of  the 
pap^s  was  prepared  by  a  professional  man.  To  my 
mind  that  argument  tells  the  other  way.  The  gentleman 
who  prepared  the  instrument  of  1S45  prepared  also  the 
instrument  of  1828.  It  is  perfectly  well  known  to 
every  professional  man,  that,  when  called  in  to  prepare 
a  will,  his  duty  is  to  ascertain  if  there  be  any  former 
testamentary  paper,  and  if  there  be,  he  is  to  take  the 
testator's  instructions  whether  he  intends  to  revoke  it 
or  to  make  the  new  will  subsidiary  and  additional. 
Now  as  this  gentleman  had  prepared  the  instrument  of 
1828,  which  expressly  reserved  a  power  of  revocation, 
it  does  strike  me  that  the  circumstance  is  very  much  in 
favour  of  these  previous  papers  being  deemed  still 
testamentary.  This  lady^s  passion  for  making  wills 
was  probably  known  to  her  professional  adviser;  and 
supposing  him  to  have  possessed  ordinary  intelligence,  I 
cannot  help  thinking  that,  if  it  had  been  meant  to 

(a)  2  East,  448. 
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stoddart  revoke  such  papers^  he  would  have  inserted  a  clause  for 
^SiSI^**  the  purpose.  In  shorty  I  should  have  supposed  that 
Lord  Truro' 9     \xQ  would  have  taken  care  clearlv  to  understand^  in  the 

opinim.  «  i  i       i  , 

first  place,  whether  there  M?a*  any  previous  testamentary 
paper, — and,  secondly,  if  there  was,  whether  she  meant 
to  revoke  or  continue  it. 

My  Lords,  these  are  circumstances  from  which 
different  minds  may  draw  different  conclusions^  perhaps 
of  equal  authority.  The  law  requires  something  more 
positive  to  work  a  revocation.  The  Courts  do  not  act 
upon  doubtful  expressions,  or  upon  circumstances  as 
open  to  one  construction  as  to  another.  Primd  faciei  all 
these  documents  are  to  be  taken  as  one  will.  Then  if 
you  say  a  portion  of  them  is  not  to  be  so  considered,  I 
think  to  warrant  the  rejection  of  that  portion  there 
should  be  something  more  than  guess  and  conjecture; 
for  your  guess  and  your  conjecture  may  rest  upon 
grounds  which,  to  another  person  of  equal  professional 
experience  and  equal  common  sense,  might  suggest  a 
quite  opposite  deduction. 

My  Lords,  it  does  not  seem  to  me  that  the  Courts 
in  Scotland  have  ever,  upon  such  slender  grounds^ 
sanctioned  the  repudiation  of  documents  appearing 
primd  facie  to  be  testamentary. 

Well,  but  then  it  is  said  that  the  instrument  of 
1845  refers  to  one  paper  only;  the  paper  disposing  of 
the  house ;  and  which  had  also  been  prepared  by  the 
same  man  of  business.  I  own  I  cannot  assent  to  this 
large  conclusion,  from  so  slight  an  indication.  That 
there  should  be  a  reference  to  one  paper  and  not  to  the 
others,  is  a  circumstance  much  too  uncertain  to  justify 
the  strong  inference  that  all  those  other  instruments  are 
revoked. 

It  was  further  observed,  that  "  executors  were  named 
in  the  last  instrument/^  But  I  cannot  perceive  how 
the  mere  nomination  of  executors  necessarily  imports 
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-aui   intention    to    revoke   previous    documents.    The 
nomination  of  executors  is^  no  doubt^  a  very  important 
act;  but  in  tbe  very  instrument  referred    to    by  the 
lAird  Juatice-Clerk,  as  containing  that  nomination,  it  is 
perfectly  plain  that  there  were  other  important  things 
left  undone; — ^there  was  the  residue  still  undisposed  of. 
And  as  regards  the  naming  of  executors,  the  testatrix 
had  done  so  before,  in  a  document,  containing,  as  it 
appears  to  me,  nothing  whatever  on  the  face  of  it 
importing  any  intention  to  revoke  previous  instruments. 
Some  stress  was  laid  in  the   Court  below  on  the 
alterations  and  erasures  appearing  on  the  face  of  these 
documents.   New  matter  was  written  upon  the  erasures. 
But  this  would  seem  rather  to  imply  that  the  testatrix 
intended  that  the  paper  so  altered  should  continue  to 
operate  as  a  testamentary  paper  subject  to  the  altera- 
tions; and  that  there  was  no  intention  to  destroy  it 
by  those  means.     I  say,  my  Lords,  the  circumstance 
tends    more   in  favour  of  this   conclusion  than  the 
<x>ntrary  one.    This,  however,  is  but  another  instance 
of  the  danger  of  attaching  too  much  importance  to 
doubtful  indications,  which  are  open  to  different  and 
even  opposite  constructions. 

I  think  it  would  tend  very  much  to  diminish  the 
power  of  testators  over  their  property,  if  you  were  to 
hold  that  slight  or  equivocal  expressions  found  in  a 
subsequent  instrument  would  justify  the  conclusion 
that  previous  documents,  otherwise  entitled  to  probate, 
were  to  be  regarded  as  revoked. 

In  my  apprehension,  if  you  can  execute  the  whole 
of  the  papers  as  one  testament,  you  are  bound  to 
do  so. 

It  is  said  in  the  present  case  that  the  dispositions  are 
iaconsistent.  I  can  hardly  call  them  so.  It  is  true, 
that,  by  one  paper,  the  testatrix  gives  the  house  and 
furniture  absolutely,  and  that  she  afterwards  cuts  down 
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that  absolute  gift  to  a  life  interest.  She  gives  the 
household  furniture,  except  such  as  shall  be  marked, 
LordTrunft  aud  that  which  is  so  marked  is  to  go  to  the  person 
indicated  by  the  mark.  But,  has  it  ever  been  eon* 
tended  in  a  court  of  justice,  that  the  mere  drcumstanoe 
of  a  subsequent  testamentary  paper  diminishing  the 
interest  which  had  been  given  by  a  previous  one,  was 
to  be  held  to  operate  as  an  entire  revocation  of  that 
previous  instrument?  I  know  of  no  authority  whatever 
for  such  a  proposition. 

The  next  remark  made  in  support  of  the  argument 
of  revocation  is,  that  certain  of  the  legacies  are  repeated. 
This  raises  the  question  whether  they  are  cumulative  or 
substitutional,  but  furnishes  no  evidence  of  any 
intention  to  take  away  the  testamentary  character  of 
the  documents  containing  them.  It  becomes  a  question 
with  respect  to  the  particular  legacy,  how  you  shall 
deal  with  it,  whether  as  revoked  or  not ;  but  that  this 
lady,  whose  property  was  going  on  accumulating  firom 
time  to  time,  should  give  30/.  to  an  object  of  her  bounty 
at  one  time,  and  200/.  at  another,  does  not  seem  to  me 
(the  lady  growing  richer  and  richer  every  day)  incon- 
sistent at  all. 

I  may  observe  that  the  testatrix,  in  several  of  the 
papers,  says,  ''I  reserve  to  myself  to  alter  them  in 
whole  or  in  partJ^  This  shows  that  she  had  in  her 
view  a  partial  alteration,  without  an  absolute  revocation 
of  the  whole  document. 

Again,  I  observe  that  this  lady  has  given  divers 
legacies  to  charitable  institutions  in  Scotland;  and  she 
appears  to  have  been  animated  by  the  same  bene- 
volent feeling  from  1828  to  1S45.  But  I  can  discover 
no  reason  for  holding  that,  because,  by  a  later  instru- 
ment, she  gave  legacies  to  new  institutions,  or  because 
she  increased  her  benefactions  to  old  ones,  she  therefore 
meant  to  revoke  her  former  bequests.    I  think,  on  the 
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^ontrary^  the  circumstance  marks  the  continuance  of 
-the  same  disposition  in  the  mind  of  the  testatrix ;  and^ 
remembering  that  her  property  was  increasing,  the 
fresh  acts  of  bounty  were  but  an  exercise  of  the  same 
hberal  inclinations,  leading,  in  my  opinion,  to  any 
inference  rather  than  that  she  was  disposed  to  do  less 
for  these  institutions,  instead  of  more. 

I  repeat,  my  Lords,  these  documents,  having  been 
all  found  under  circumstances  entitling  them  to  that 
consideration,  are,  primd  facte,  to  be  regarded  as  one 
will.  They  may  be  altered.  They  may  be  partially 
revoked.  They  may  be  partially  inconsistent  with  each 
other.  And  yet  the  latter  of  them  may  not  operate  as 
an  entire  revocation  of  the  former. 

The  circumstance  of  a  partial  inconsistency,  as  it  is 
called,  that  is  to  say,  the  circumstance  of  there  being 
dispositions  in  two  documents,  both  of  which  cannot 
be  fulfilled,  is  held  by  the  Courts  to  operate  as  a 
revocation  only  pro  tanto  ;  bearing  upon  the  particular 
legacy,  but  not  necessarily  afifecting  the  testamentary 
character  of  the  document. 

The  general  rule  is,  that  the  onus  is  upon  those  who 
impeach ;  and  the  question  is,  whether  those  who  have 
asserted  the  revocation  of  the  earlier  documents  in  the 
present  case  have  satisfied  your  Lordships  that  it  really 
took  place.  I  own  it  appears  to  me  that  the  grounds 
upon  which  this  conclusion  has  been  drawn  are  but 
slight,  and  not  merely  slight,  but  outweighed  and 
counterbalanced  by  the  circumstances  which  tend  to 
the  opposite  conclusion. 

My  Lords,  I  do  not  think  it  necessary  to  cite  the 
authority  of  text-books  for  principles  so  well  understood 
by  the  profession ;  particularly  as  I  do  not  find  that 
any  of  the  established  doctrines  are  challenged  or 
thrown  into  doubt  by  the  learned  Judges  who  have 
pronounced  an  opinion  in  my  mind  not  warranted  by 
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the  principles  which  are  admitted,  but  which  I  humbly 
think  have  been  misapplied  in  the  case  now  before 
your  Lordships. 

Before  concluding,  there  is  one  point  as  to  which  I 
wish  to  say  a  word.  What  parts  of  this  will  may  be 
revoked  ?  What  legacies  may  be  cumulative  ?  Or  what 
substitutional?  Those,  my  Lords,  are  questions  not 
now  before  the  House.  The  interlocutor  complained  o^ 
finds  that  the  testament  of  this  lady  consists  of  only 
three  documents,  to  the  exclusion  of  the  previous  four. 
If,  therefore,  your  Lordships  shall  adopt  the  view  which 
occurs  to  me  as  the  right  view  to  be  taken,  namely,  that 
there  is  nothing  to  be  found  upon  the  face  of  the  latter 
papers  to  warrant  the  conclusion  that  the  previous 
papers  were  intended  to  be  revoked, — the  case  must  go 
back  to  the  Court  of  Session  to  consider  those  papers, 
and  to  give  such  effect  to  the  different  parts  of  them  as 
they  may  by  law  be  entitled  to  receive.  Where  there  is 
an  inconsistency,  it  will  operate  as  a  partial  revocation. 
Where  the  inconsistency  is  only  of  such  a  nature  as  that 
the  general  intention  can  yet  be  executed, — the  general 
intention  will  prevail. 

I,  therefore,  respectfully  submit  to  your  Lordships 
that  this  interlocutor  should  be  reversed  and  that  the 
cause  should  be  remitted  to  the  Court  of  Session,  to  do 
therein  as  may  be  just. 


Lord  Brougham's 
i^nion. 


Lord  Brougham  : 

My  Lords,  I  had  not  the  advantage,  except  for  a 
part  I  think  of  one  day,  of  hearing  the  learned  counsel 
who  addressed  the  House ;  but  I  certainly  agree 
with  my  noble  and  learned  friend  in  the  view  he 
has  taken  of  this  case.  I  place  the  greatest  reliance 
on  the  grounds  put  forward  in  the  Court  below  by 
the  minority  of  the  learned  Judges.  I  particularly 
refer  to  the  able  and  luminous  argument  of  Lord 
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Moncreiff.     I,  therefore^  have  no  objection  whatever      stoddabt 
to  make  to  the  motion  of  my    noble  and  learned     ^^»m?* 

firiend.  LordTruro'a 

Interlocutor  reversed,    and   Came   remitted  toith  a 
Declaration : — 

That  the  whole  of  the  seven  deeds  or  writings,  mentioned  in  the 

said  summons  collectively,  do  form,  and  are  to  be  considered  and 

taken^  as  the  last  will  of  the  said  deceased  Mrs.  Bell :    And  it  is 

farther  ordered,  that  the  costs  incurred  by  the  said  Appellant  and 

Aespondents,  in  respect  of  the  said  Appeal,  be  paid  ont  of  the  fond 

in  medio :    And  it  is  farther  ordered,  that  the  caUse  be  remitted 

back  to  the  Court  of.  Session  in  Scotland,  to  do  therein  as  shall  be 

consistent  with  this  declaration  and  judgment,  and  as  shall  be  just. 


Dunn  &  Dobib. — Spottiswoodb  &  Bobebtsqn. 


\ 
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1862. 

28th  June, 

Under  th« 
Scottish  Act  of 
Parliament,  1617, 
c.  14,  executors 
are  abeolntely 
entitled  to  on^ 
third  part  of  the 
"  dead^s  part,"  or 
undisposed  of 
residue  of  the 
testator's 
estate,  eren 
although  legacies 
are  prtn  to  them 
in  their  charac- 
ter of  executors. 

SembUOuLt 
nothing  short  of 
a  gift  to  another 
person  will  defeat 
the  executors' 
right  under  the 
statute,  and  that 
words  of  mere 
exclusion,  how- 
ever express, 
will  not  bar  their 
claim. 

Costs  reftased, 
where,  although 
the  Judgment 
eompIained<^ 
was  affirmed,  it 
was,  neverthe- 
less, deemed  not 
unreasonable 
that  the  opinion 
of  the  House 
should  be  taken 
nponthe 
question. 


ANN  AND  MARY  MURRAY,    .        .    Appillaiits. 
GRANT  AND  OTHERS,       .  .    Rbbpondkto. 

Under  an  Act  of  the  Scottish  Parliament,  passed  in 
the  year  1617^  chapter  14  {a),  the  Bespondents,  as 
executors  of  the  will  of  Agnes  Bell  {b),  claimed  a  third 
of  the  residue  undisposed  of. 

(a)  The  statute  is  as  follows : — "  Anbnt  Exboutobs.  Oar  Sove- 
reign Lord,  understanding  that  a  great  number  of  ignorant  people, 
the  time  of  their  sickness  and  disease  or  otherwise,  at  the  making  of 
their  testaments  and  latter  wills,  do  nominate  certain  strangers  to  be 
their  executors,  meaning  only  to  commit  the  care  of  their  goods,  and 
diligent  in  getting  thereof,  to  the  said  strangers,  and  that  to  the 
behoof  of  their  children,  or  other  persons  who  are  nearest  of  kin : 
Whereas,  by  the  contrary,  the  said  office  of  executor,  by  the  inter- 
pretation now  observed,  doth  carry  with  it  the  whole  property  and 
commodity  of  the  defunct's  part  of  the  goods  contained  in  testament, 
which  his  Majesty  finds  to  be  altogether  against  law,  conscience,  and 
equity :  Therefore  his  Majesty,  wiUi  advice  and  consent  of  the  estates 
of  Parliament,  finds  and  declares  that  all  executors,  already  nominate 
in  any  testament  not  as  yet  confirmed,  or  to  be  nominate  in  any  testa- 
ment to  be  made  hereafter,  are  and  shall  be  obliged  to  make  count, 
reckoning,  and  payment  of  the  whole  goods  and  gear  appertaining 
to  the  defunct,  and  intromitted  with  by  them,  to  the  wife,  children, 
and  nearest  of  kin,  according  to  the  division  observed  by  the  laws  of 
this  realm,  reserving  only  to  the  said  executors  the  third  of  the 
defunct's  part,  all  debts  being  first  paid  and  deducted,  without  pre- 
judice always  to  the  said  executors  of  whatsoever  legacies  left  to 
them  by  the  said  defunct,  which  shall  no  ways  be  prejudged  by  this 
present  Act ;  but  the  said  executors  shall  have  full  right  to  their  said 
legacies,  albeit  the  same  exceed  the  said  third  of  the  defuncts  part ; 
and  in  case  the  said  legacies  exceed  the  whole  third  part,  the  said 
executors  shall  have  right  to  the  whole  legacy  and  no  part  of  the 
third :  With  this  express  declaration,  that  where  legacies  are  left  to 
the  executors,  they  shall  not  &11  both  the  said  legacies  and  a  third 
by  this  present  Act,  but  the  said  legacies  shall  be  imputed  and 
allowed  to  them  in  part  of  payment  of  their  third.*' 
(b)  See  prececUng  case,  n^d,  p.  163. 
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The  Appellants^  as  next  of  kin^  resisted  the  claim. 

The  Lord  Ordinary  (Lord  Murray)  founds  9th  June, 
LS49,  that  the  Sespondents  ''  were  entitled  to  one-third 
if  the  firee  executry,  deducting  therefrom  their  legacies 
■cspectively/'  And  to  this  decision  the  First  Division, 
xmsisting  of  the  Lord  President  {Boyle),  and  Lords 
Haekenziej  Futterton,  and  Jtffirey  (29th  November,  ^a  November. 
IM9),  unanimously  adhered.  The  present  appeal  was 
0  haye  these  orders  reversed. 


Sir  Fitzroy  Ketty  and  Mr.  RoU,  for  the  Appellants : 
\y  the  ancient  law,  both  in  England  and  Scotland, 
Decmtors  were  entitled  to  the  whole  free  residue  of 
le  testator's  personal  estate ;  and  Courts  of  equity  so 
r  fidlowed  the  law  as  to  hold  the  right  good,  unless  a 
mtrary  intention  appeared ;  in  which  case  the  exe- 
itar  was  fixed  with  the  character  of  a  trustee.  This 
as  the  rule  in  England  till  the  year  1830,  when  an 
jct(a)  was  passed  inverting  the  order  of  presumption, 
ad  declaring  that  executors  should  invariably  be 
edared  trustees,  unless  it  should  appear  by  the  vnll  or 
:>dicil  that  they  were  meant  to  take  beneficially.  The 
ftention  of  the  deceased,  however,  is  still  in  all  cases 
i>  goTem. 

Executors  in  Scotland  are  entitled  to  their  thirds, 
mleaa  a  contrary  intention  appear.  Suppose  the 
otator  had  expressly  declared  that  they  should  not 
ake  under  this  old  Act  of  Parliament,  but  be  content 
fith  fhe  legacies  bequeathed  to  them.  Can  there  be 
my  question  that  the  Court  must  give  effect  to  such 
rords  of  exclusion  {b)  ?    And  yet  the  Scotch  Judges 


(a)  11  Geo.  IV.  &  1  Will.  IV.  c.  40. 

(5)  See  BaHey  v.  Pti^A,  3  Mer.  348,  where  there  was  a  devise  to 

he  right  heirs  of  the  testator,  "his  son  excepted."    Testator  died 

saving  a  son  and  doaghters.    Held  by  K.  B.,  that  the  daughters 

ook,  for  that  the  heir  was  manifestly  excluded.    But  reversed  by 
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ajw^ajjdMabt  gj^y  ^jigy  ''have  nothing  to  do  with  intention/*  hut 
gbaotakd  tnxiBt  look  solely  to  the  statute.  They  have  quite 
*^***'  misapprehended  the  principle  on  which  the  English 
cases  proceed.  It  is  not  on  a  supposed  equity  con- 
trolling the  legal  rights  hut  on  the  ground  of  inientionf 
that  the  Court  of  Chancery  has  made  executors  trustees. 
This  claim  was  never  allowed  before.  Nasmyih  v. 
Hare  {a),  relied  upon  by  the  Respondents^  is  of  no  autho- 
rity. And  yet  the  Court  below  have  gone  entirdy 
on  that  case^  which  proceeds  upon  a  principle  never  to 
be  sanctioned  by  this  House^  namely^  that^  in  con- 
struing a  will^  the  testator's  intention  is  not  to  be 
regarded.  Here  an  express  power  is  reserved  to  i^ 
point  "residuary  legatees/'  showing  plainly  that  the 
executors  were  not  to  take.  They,  moreover,  have 
legacies  given  to  them  expressly  as  executors  (6).  The 
reasoning  of  Lord  Coiienham,  in  Majq)  v.  Elcock  (e)^ 
where  he  holds  that  questions  of  this  sort  turn  always 
on  intention,  accords  with  common  sense.  The  mean- 
ing of  words  is  the  same  in  Scotland  as  in  England. 
Now,  in  England  it  has  been  held  that  the  mere  giving 
a  legacy  to  an  executor  is  enough  to  show  that  the  s 
undevised  surplus  shall  go  to  the  next  of  kin. 

Where  a  testatrix  "  appointed  A.  B.  to  be  her  cxe-^ 
cutor,  to  see  that  her  will  was  put  in  force,''  Sir  Jokm^ 
Leach  held  that  these  words  showed  an  intention  U^ 
confer    an    office,    and    not    to   bestow    a  beneficial, 
interest  {d).    Now,  what  are  the  terms  used  in  th^ 
present  case?     A  difference  will  arise  if  the 


the  House  of  Lords ;  words  of  men  exclusion  not  being  snffident  la 
defeat  the  heii^s  claim. 

(a)  12  Second  or  New  Series,  204,  and  see  1  Shaw's  Appeal 
Cases,  65,  from  which  it  appears  that  the  House  of  Lords  (Session, 
1821)  reversed  the  decision  of  the  Court  of  Session  on  a  collatenl 
point. 

{h)  See  Mf/^,  p.  165.  (c)  2  Phill.  793. 

(d)  Braddon  v.  Farrcmd,  4  Rns.  87. 
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instruments  be  deemed  testamentary;  the  Court  below  ^"mubSa'J^"^ 
liaying  held  that  only  three  are  entitled  to  that  orantaitd 
character.  By  the  second  instrument^  the  testatrix 
gives  a  legacy  of  the  same  amount  (200/.)  to  each  of 
her  trustees.  By  the  sixth  instrument^  she  reserves 
power  to  ''  appoint  executors  for  carrying  my  will  into 
execution;'^  words  almost  identical  with  those  which 
oocur  in  the  case  before  Sir  John  Leach.  The  decision^ 
therefore^  must  be  governed  by  intention;  and  the 
intention  is  plain  to  confine  the  executors'  benefits 
under  the  will  to  their  legacies. 

Mr.  Bethell  and  Mr.  Anderson,  for  the  Respondents : 
TJnder  the  statute  of  1617^  c.  14^  executors  are  entitled, 
as  of  right,  and  even  if  they  were  fixed  with  a  judiciary 
cbaracter,  they  would  still  under  the  Act  be  trustees 
for  themselves.    The  law,  which  must  be  held  to  have 
1>een  in  the  testatrix's  contemplation,  presumes  that 
executors  shall  take,  unless  a  contrary  intention  be 
declared.    It  is  immaterial  whether  the  seven  or  only 
the  three  instruments  be  deemed  testamentary;   for 
none  of  them  show  any  purpose  of  excluding  this  claim. 
If  indeed  the  testatrix  had  said,  in  so  many  words, 
that  the  executors  were  not  to  take  under  the  statute, 
no  question  could  arise.    The  mere  reservation  of  a 
power  to  appoint  residuary  legatees  can  never  exclude  a 
right  established  by  Act  of  Parliament.    The  presump- 
tion in  favour  of  executors  named  by  the  deceased  is 
strong ;  whereas  the  next  of  kin  are  but  the  creatures 
of  law.    The  argument  founded  on  the  circumstance 
that  legacies  are  given  to  the  executors  proves  nothing; 
for    the  statute    enacts    that  such    legacies  shall    be 
imputed  in  extinction  pro  tanio.   The  case  of  Nasmyth 
V.  Hare  has  never  been  displaced.    There  is  danger 
in  using  English  authorities  on  a  point  of  Scotch  law; 
and  it  is  a  mistake  to   suppose  that   the  equitable 
doctrines  which  obtained  in  this  country  before  the 
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^'itEE^I^"''  11  Geo.  IV.  &  1  Wm.  IV,  c.  40,  were  the  same  which 
now  exist  in  Scotland.  The  English  roles  as  to 
resulting  trusts  did  not  arise  till  long  after  the  statute 
of  1617,  c.  14,  and  the  English  cases  cited  on  the 
other  side,  to  show  that  certain  words  would  take  away 
the  executors'  legal  right,  can  have  no  application  in 
Scotland,  where  a  statutory  title  has  been  estab- 
lished for  the  sole  purpose  of  preyenting  all  conjectural 
interpretation. 

SirFUzroy  Kelly,  in  reply :  If  the  common  law  was 
originally  the  same  in  both  countries,  and  if  the  effect 
of  the  Scotch  statute  was  merely  to  restrict  the  execu- 
tors' claim,  it  cannot  give  them  a  third  in  a  case  where 
the  common  law  would  not  have  given  them  anything. 
[Lord  Chancellor  (a) :  Why  is  not  the  want  of  expres- 
sion as  sufficient  to  exclude  the  next  of  kin  as  the 
executors  ?]  We  say  there  is  no  want  of  expression. 
The  executors  are  excluded  in  plain  terms,  and  not 
merely  by  implication.  The  next  of  kin  therefore  take 
by  necessity. 


1852. 
28th  June, 


Lord  Truro*s 
opinicn. 


Lord  Truro  : 

My  Lords,  the  same  will  comes  before  you  in  the 
present  case  as  that  which  occupied  your  attention  in 
the  last. 

Under  that  wiU  there  is  a  large  sum  of  residue 
undisposed  of;  very  properly  described  in  Scotland  as 
the  "  dead's  part "  of  the  estate,  because  the  deceased 
had  the  free  disposal  of  it. 

The  question  is,  whether  under  the  Act  of  Parliament 
of  1617,  c.  14,  the  executors  are  entitled  to  a  third  of 
"  the  dead's  part ; "  even  although  it  may  be  collected 
from  the  will  that  the  testatrix  did  not  intend  that  they 
should  take  more  than  the  special  legacies  which  she 
has  left  them. 

(a)  Lord  Tmro. 
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MUSBAT 
V. 

GaAirr  Airo 


Lord  Truro' » 


The  executors  insist  that  the  statute  positively  and  ^^2i^" 
distinctly  gives  them  one-third  of  ''the  dead^s  part;'' 
perfectly  irrespective  of  the  intention  of  the  testatrix^ 
their  argument  being  that  any  expression  of  intention 
which  leaves  the  residue  imdisposed  of^  leaves  it  under 
the  operation  of  the  statute^  and  that  by  the  operation 
of  the  statute  they  are  entitled  to  a  third  part  of  it. 

My  Lords^  the  learned  Judges  in  Scotland  are 
unanimously  of  opinion  that  the  statute  is  imperative^ 
and  that  it  is  irrelevant  to  inquire  what  was  the  inten- 
^on  of  the  testatrix^  provided  it  clearly  appear  that  she 
lias  not  bequeathed  or  disposed  of  the  residue. 

Now,  my  Lordsy  you  can  seldom  find  an  Act  of 
Parliament  less  difficult  of  construction  than  the 
present  one.  It  has  the  merit,  in  the  first  place,  of 
being  short;  and  in  the  second  place,  it  is  expressed 
in  very  plain  terms.  The  executors  are  to  account  to 
the  next  of  kin,  reserving  only  a  thurd  of  ''the  dead's 
part,"  all  debts  being  first  paid  and  deduced. 

It  appears  to  me  that  the  dispute  in  this  case  has 

arisen  chiefly  from  the  circumstance  that  too  much 

attention  has  been  directed  to  the  state  of  the  English 

law  upon  the  points  in  question  in  contradistinction  to 

the  Scotch.   Your  Lordships  are  aware  that,  by  the  old 

role  of  law,  executors  by  virtue  of  their  appointment 

became  the  universal  legatees  of  the  testator,  and  were 

tmatees  only  to  the  extent  to  which  they  were  made 

trustees  by  the  bequest  of  legacies.    All  that  was  not 

%pecially  disposed  of  they  retained  to  themselves.    That 

^ule  was  very  early  found  to  be  so  inconsistent  with 

tihe  supposed  intention  of  testators  who  had  relatives, 

mnd  who  had  left  property  undisposed  of,  that  the  Courts 

of  this  country,  entrusted  with  the  jurisdiction  in  that 

behalf,  held,  that,  if  you  could  discover  from  the  will 

that  it  was  not  the  testator's  intention  that  the  executors 

should  take  where  the  property  was  undisposed  of,  it 
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AXM  AVDMAmT 
MUBEAT 


should  go  in  such  case  not  to  the  univenal  legatee^  the 
gba!^  axd     executor,  but  to  the  next  of  kin.    Doubtless^  originally 
^^^^'       the  executor  took  from  an  idea  that  by  his  appointment 

Lord  Truro' 9 

cpMm,  he  was  intended  to  take ;  and  I  suppose^  therefore^  it 
was  considered  not  inconsistent  with  that  principle  tfaati 
if  you  could  find  by  the  will  that  the  general  intention 
which  was  to  be  inferred  from  the  nomination  of  execu- 
tors was  qualified  by  the  particular  contents  of  the  willi 
in  such  case^  by  complying  with  the  intention,  yon 
were  in  fact  giving  effect  to  the  rule  of  law. 

It  must  be  admitted^  howeveri  that  this  mode  of 
construing  wills  led  to  very  considerable  inconveni- 
ences. Decisions  depending  upon  construction  and 
upon  discretion  were  often  made^  to  which  it  would  be 
very  difficult  to  yield  assent.  Circumstances  and  parti* 
cular  parts  of  wills  were  laid  hold  of  as  indicating  on 
the  part  of  the  testator  a  negative  intention ;  that  is  to 
say^  an  intention  to  exclude  the  executors.  For  this 
purpose  certain  tests  were  fixed  and  relied  upon^  but 
these  have  not  at  all  times  commanded  approbation.  The 
rule^  however^  at  last  became  pretty  weU  understood* 
So  much  litigation  had  arisen  in  the  course  of  tim^ 
that  the  cases  admitted  of  something  like  a  dassifica* 
tion.  It  was  held^  for  example,  that  a  legacy  to  executofs 
was,  under  certain  circumstances,  to  be  regarded  as  evi« 
dence  of  an  intention  that  they  should  not  take  more. 
But  then  it  was  .said  that  it  must  have  been  given  to 
them  in  their  character  of  executors ;  so  as  to  import  tibat 
it  was  all  they  should  take  by  virtue  of  that  character. 
When  a  legacy  was  given  to  them  as  executors;,  a 
different  conclusion  would  follow  from  that  which 
would  be  drawn  from  the  case  of  a  general  l^ai^* 
And  so,  where  legacies  of  different  amounts  were  given 
to  different  executors,  the  Courts  did  not  hold  those 
legacies  to  be  evidence  of  intention  that  they  should 
not  take-  more.    But  if  legacies  of  the  same  amount 
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were  given  to  several  executors^  the  conclusion  would   ^Tj^J^^*^ 
be  restrictive.  grjuSt  Am 

This  system  went  on  for  a  considerable  period,  till,  oTHua. 
as  yofur  Lordships  are  aware,  the  Legislature,  finding  opmbm. 
at  last  that,  by  casting  upon  the  next  of  kin  the  burden 
of  proof,  justice  was  not  always  satis&ctorily  adminis- 
tered^ and  that  much  uncertainty  attended  it,  the 
lecent  statute  {a)  was  passed,  whereby  the  onus  of  proof 
is  made  to  change  sides ;  and  now  the  law  requires  the 
executors  to  show  afSrmatively  from  the  contents  of  the 
will  that  they  are  to  take  beneficially  under  it. 

It  i^pears,  my  Lords,  that,  in  Scotland,  the  incon- 

-venienoes,  to  which  I  referred  as  experienced  in  our 

Xnglish  courts  of  justice,  were  obviated  and  prevented 

lyy  the  statute  of  1617,  c.  14.    I  find  that,  in  every 

'text-book  which  I  have  been  enabled  to  see  or  to  hear 

of,  this  statute  is  cited  as  a  distinct  authority  for  giving 

one-third  of  "  the  dead's  part,''  without  any  qualification, 

to  the  executors. 

Undoubtedly  the  statute  begins  by   stating,  that 

executors  had  taken  contrary  to  the  intention  of  the 

testator,  and  by  declaring  that  such  construction  of  the 

office  of  executor  was  contrary  to  law,  conscience,  and 

equity :   and   yet  it   gives   them   one-third  of   ''  the 

defancfs  part,"  irrespective  of  the  intention  of  the 

testator ;  not  indeed  using  those  words,  ''  irrespective 

of  the  intention  of  the  testator,"  but  giving  it  abso- 

iately  without  any  qualification  whatever.    But  this  is 

^ot  alL    The  statute  declares  that  the  executors  shall 

take  '*  whatsoever  legacies  shall  be  left  to  them  by  the 

^aid  defunct,  albeit  they  exceed  the  said  third  of  the 

fiefuncfs  part  -/'  and  if  their  legacies  fall  short,  they 

^hall  take  them  as  part  of  the  third ;  thus  by  statutory 

authority  rejecting  the    conclusion  which    had   been 

deduced  in   this  country  from  the  fact   of   legacies 

(a)  11  Geo.  IV.  &  1  WilL  IV.  c.  40. 
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^  mto2J^^  having  been  given  to  executors,  that  they  imported  an 
obai^  ah d     intention  that  they  should  take  no  more. 
*'^!!!^  In  February,  1819,  the  case  of  Naamyth  y.  Hart 

€pmum.  came  before  the  Court  of  Session  in  Scotland,  presenting 
the  question  for  adjudication  upon  this  statute  in  the 
most  distinct  form  which  I  think  can  be  imagined. 
The  testator  had  by  his  will  given  certain  legacies,  and 
then  he  bequeathed  the  residue  to  a  given  individuaL 
He  left  no  dead's  part,  but  disposed  of  his  whole  estate. 
The  residuary  legatee,  however,  died  during  the  life  of 
the  testator.  The  gift  of  the  residue  therefore  lapsed. 
The  executors  claimed  one-third  of  that  residue;  and 
it  was  decided  unanimously  that  their  claim  was  well 
founded.  For  the  Court  of  Session  held  that  the  right 
of  the  executors  could  be  defeated  only  by  an  absolute 
disposal  to  somebody  else.  This  case  underwent  con* 
siderable  discussion,  and  nothing  has  occurred  to  weaken 
its  authority;  unless  perhaps  the  circumstance  that, 
when  it  came  before  this  House  upon  appeal  as  to  a 
collateral  point,  your  Lordships  held  that  the  will  was 
altogether  invalid ;  so  that  the  question  upon  the  statute 
now  under  consideration  was  altogether  precluded. 

Now,  my  Lords,  what  is  the  rule  by  which  your 
Lordships  should  be  governed  in  construing  this  very 
old  statute  f  It  is,  I  think,  most  plainly  laid  down,  by 
Lord  Chief  Justice  Tindal,  in  the  case  of  TFarburtM 
V.  Loveland  (a),  ^^  that,  where  the  language  of  an  Act  of 
Parliament  is  clear  and  explicit,  effect  must  be  given  to 
it,  whatever  may  be  the  consequences,  for  in  that  case 
the  .words  of  the  statute  speak  the  intention  of  the 
Legislature.  If  in  any  case  a  doubt  arises  fiN>m  the 
words  themselves,  we  must  endeavour  to  solve  that 
doubt,  by  discussing  the  object  which  the  Legishituie 
intended  to  accomplish  by  passing  the  Act.''  But  then 
he  goes  on  to  say  that  we  must  not  do  that,  by  referring 

(a)  a  Dow.  &  a. 
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to  some  ambiguous  clause  in  the  Act  of  Parliament;  in 

order  to  construe  that  which  is  manifest,  or  which  is 

more  dear  than  that  which  is  referred  to.    Now  here 

no  part  of  the  enactments  of  the  Act  are  at  all  incon- 

soatent ;   the  question  arises  whether  you  can  argue 

fioxn  the  preamble  that  such  an  ambiguity  exists  as  to 

create  a  doubt  of  the  enactment  ?    I  do  not  apprehend 

you  can  do  any  such  thing.    Where,  as  Lord  Chief 

Jufltioe  Tindal  says,  the  language  is  ambiguous,  you 

may  resort  to  the  other  parts  of  the  Act  (as  to  other 

parts  of  any  instruments  which  it  is  your  judicial  duty 

to  construe)  to  find  what  the  meaning  of  the  authority 

is  that  has  used  that  language*    But  in  no  part  of  this 

Act  does  it  appear  to  me  that  there  is  any  ambiguity. 

And,  as  I  have  before  remarked,  you  find  that  this  Act 

of  Parliament  is  mentioned  in  almost  every  text-book 

and  authority  fix>m  the  period  when  it  was  passed  down 

to  the  present  time ;  and  it  is  universally  stated  as  a 

general  proposition,  that,  after  the  passing  of  this  statute, 

the  executor,  instead  of  taking  the  whole  of  the  ''  dead's 

part/'  is  to  take  one-third;  it  is  generally  added,  '^  for 

Ids  trouble  in  executing  the  will,''  or  "  in  respect  of  his 

office  of  executor."    But  I  have  not  been  able  to  find 

the  slightest  passage  in  any  one  book,  nor  has  one  been 

ireferred  to  at  the  bar,  in  which  any  doubt  was  raised 

On  this  question. 

My  Lords,  this  case,  of  course,  must  be  decided  by 

^he  law  of  Scotland.     Here  is  a  statute  in  plain  and 

explicit  terms — ^here,  too,  is  a  distinct  authority  upon 

%he  construction  of  that  statute,  in  a  much  stronger 

case  than  the  present.    There  is  no  authority  on  the 

other  side.    The  question,  therefore,  is, — ^what  is  our 

judicial  duty  with  reference  to  an  Act  of  Parliament, 

plain  and  express  in  its  terms,  without  any  thing  being 

brought  to  bear  upon  it,  except  some  general  reasoning 

and  some  general  speculation  with  reference  to  what 


Airir  AKD  BCabt 
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^Ti^Sui^*^  may  be  supposed   to   have  been  the  ancient  state 

GRArrAiTD      of  the  law  in   Scotland  prior  to  that  statute,  as  to 

^'^^       which  I  have  not  been  able  to  find  any  account  what- 

LordTrwtft 

opMm,  ever^  further  than  what  I  am  obliged  to  take  from  the 
Act  of  Parliament ;  that  is  to  sayj  that  there  had  beok 
a  construction  adopted  with  reference  to  the  office  dt 
executor^  which  had  given  the  executor  the  whole — 
which  was  considered  contrary  to  law,  contrary  to  good 
conscience,  and  contrary  to  equity.  If  it  was  contrary 
to  law^  good  conscience,  and  equity,  that  executors 
should  take  the  whole^  I  have  been  unable  to  discover 
what  by  law,  before  that  statute^  they  were  entitled  to 
take.  Whether  that  had  been  a  subject  of  discussion 
or  doubt  there  are  no  means  of  discovering  that  I 
am  aware  of.  But  it  appears  that  it  was  the  subject 
of  statutory  legislation,  in  order  to  put  an  end  to  all 
questions  of  the  same  nature.  And  I  think  your 
Lordships  would  be  laying  down  a  precedent  which 
might  be  productive  of  considerable  inconvenience,  i^ 
where  the  language  of  a  statute  is  perfectly  plain  and 
definite,  you  were  to  raise  doubts  and  difficulties,  not 
from  the  language  of  the  statute,  but  from  some  general 
reasoning  which  is  borrowed  from  a  state  of  the  law 
which  you  suppose  to  be  more  or  less  analogous. 
I  therefore  propose  to  your  Lordships,  that  the 
interlocutors  appealed  from  be  affirmed. 

Lord  Bbouoham  : 
^'^c^S^'  My  Lords,  I  had  not  the  advantage  of  hearing  the 
learned  counsel  who  addressed  your  Lordships  on  this 
appeal.  Nevertheless,  I  have  made  it  my  business,  as 
it  was  my  duty,  to  look  into  the  printed  cases  upon  the 
table  of  the  House,  and  into  the  arguments  urged  in 
the  Court  below  on  both  sides. 

My  Lords,  it  appears  to  me  from  this  examination, 
and  from  perusing  the  opinions  of  the  learned  Judges. 
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Lord  Brougham's 


that  their  view  of  this  case  is  quite  unanswerable;    ^^Mmir^*' 

ind  I  am  clear  that  your  Lordships  could  not  reverse      oaAin''  avo 

this  unanimous  judgment  of  the  Court  below^  without 

in  the  first  place  over-ruling  the  case  of  Nasmyth  v. 

Hare,  which  has  stood  its  ground  for  upwards  of  thirty 

years ;  and  in  the  second  place^  doing  the  next  thing 

to  repealing  the  Act  of  1617^  c.  14. 

I  therefore  entirely  agree  with  my  noble  and  learned 
£riend,  that  this  appeal  should  be  dismissed^  and  that 
the  judgment  of  the  Court  below  should  be  afi&rmed. 

Interlocutors  affirmed  (a). 

(a)  The  Respondents'  counsel  applied  for  costs.  Bot  their 
Lordships  held  that  costs  ought  not  to  be  awarded,  the  qoestion 
being  npon  the  constmction  of  an  important  Act  of  Parliament,  as 
to  which  it  was  not  unreasonable  that  the  opinion  of  the  House  of 
Wds  should  be  desired. 


Sfottiswoodb  &  Robertson. — Connell  &  Hofe. 


100  CASES  IN  THE  HOUSE  OF  LOBDB. 


1859. 
nth  May, 


MITCHELL,   ....        AppBiiAirr. 

CULLEN,  ....  RBSPOlTDBliT. 


ni^SrwhiSu  ^^^  points  involved  in  this  appeal  appear  sufficiently 
rSii^^ie"*"  fr^"^  *^®  remarks  of  the  Lord  Chancellor  in  moying  for 
i^ffSw'Sit  judgment. 

paTment  by  an 
agent  was  pay- 
ment by  tlw 

prinrfpji.  Mr.  Bethell  and  Mr.  Moncreiff  were  heard  for  the 

A  debtor  •*' 

SSntmay^SSict  Appellant;  and  Mr.  RoU  and  Mr.  Anderson  for  the 
SSV'ibCSn  Respondent. 

the  payment 
BhaU  be  appro- 
priated; and  the         ^  ^  ,   . 
creditor,  eo                  LoBD  CHANCELLOR  (a)  I 
accepting  the 

K^mSd'to**"  It  appears,  my  Lords,  that,  in  the  course  of  mercantile 
Tng/y."  **~'*"  transactions,  Mr.  Mitchell  had  involved  himself  in  great 
Lord  ch^eeoor'a  Utigatiou.  Hc  had  a  solicitor  of  the  name  of  Kerr^ 
practising  in  Glasgow ;  and  Mr.  Kerr  employed,  as  his 
representative  in  Edinburgh,  Mr.  CuUen,  a  writer 
to  the  Signet — the  gentleman  now  contesting  this 
question  before  your  Lordships. 

I  understand  that,  by  the  law  of  Scotland,  Mr.  Cullen 
holds  two  persons  as  being  bound  to  him  for  business 
accounts.  Li  the  first  place,  Mr.  Mitchell,  the  real 
client,  is  liable  to  him.  In  the  second  place,  Mr.  Kerr, 
the  person  through  whom  Mr.  Mitchell  employed 
Mr.  Cullen.  Mr.  Cullen  has,  therefore,  a  great  advan- 
tage in  this  respect ;  and  Mr.  Mitchell,  I  am  afraid,  a 
corresponding  disadvantage. 

Mr.  Mitchell  having  to  transact  business  with 
Mr.  Cullen  through  and  by  Mr.  Kerr,  it  has  happened 
that  the  correspondence  is  sometimes  carried  on  by 

(a)  Lord  St.  Leonards. 


OASBS  IN  THE  HOUSE  OF  LOBDS. 

m  with  Mr.  CuUen.  In  one  instance  the  same 
Dndence  is  followed  up  by  Mr.  Mitchell  with 
Hen;  and  even  a  diflGlculty  has  arisen  at  your 
ips^  bar  between  the  learned  counsel  on  opposite 
;o  which  correspondent  (whether  Mr.  Eerr  or 
Htchell)  a  certain  answer  of  Mr«  Cullen^s  (to 
both  were  responsible)  was  addressed, 
not  understand  &om  the  argument  that  there 
difference  between  the  learned  counsel  as  to 
f  applicable  to  this  case ;  and^  indeed^  I  think 
»n  be  none.  The  law,  in  tliis  respect,  is  the 
n  Scotland  as  it  is  in  England.  There  is  no 
that  a  person  paying  a  debt  may  direct  the 
it  to  be  appropriated  towards  the  discharge  of 
rtion  of  his  obligation;  and  the  person  who 
I  the  payment  must  accept  it  subject  to  that 
m. 

Lords,  on  the  12th  of  July,  1845,  Mr.  Cullen 
a  letter  to  Mr.  Eerr  in  these  terms — 
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ttXTOHKLL 

P. 

CULLKir. 

Lord  oSuiitedlof's 
opvtiom. 


m  9,  MitchelL — I  send  yon  enclosed  my  acconnt — 
Il3l.l4s.6d.    Iam,&c. 

Ae  17th  of  November,  1845,  Mr.  Cullen  writes 
x>  Mr.  Eerr,  saying — 

re  a  pressing  payment  to  make  on  the  25th  cnrrent. 
old's  acconnt  and  Mr.  Mitchell*8  acconnt  for  Ranson's 
I  both  closed,  and  long  outstanding.    Fonld's  acconnt,  as 

id,  is £45 

Mitchell's,  113/.  14f.;  bnt  say  .  .     110 

-ei65 

do  not  hear  from  yon  to  the  contrary  by  Wednesday 
I,  I  will  draw  upon  yon  for  155/.  15^.,  at  fonr  months,  in 
both  accounts;  or,  perhaps,  you  may  prefer  making  me  a 
ice  of  155/.  in  fnll,  which  will  greatly  oblige  me. 

your  attention  to  this  request ;  and  1  remain,  &c. 
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Knonix  q^  ^j^^  j^^^  ^y^  November  18th,  1845,  Mr.  Kerr 

^^'       writes  to  Mr.  Ciillen— 

Lord  Ckatcellor't 

Mr.  liitchell  has  gone  to  liyeipool ;  but  as  you  seem  amdoos 
for  a  payment  to  account,  I  will  send  you  my  acceptance  for  1501. 
to-morrow,  and  will  arrange  with  yon,  after  Mr.  Mitchell  returns,  as 
to  Bauson's  account    I  am,  &c. 

My  Lords,  it  appears  that  Mr.  Eerr  did  what  he 
promised.  On  the  19th  of  November,  1845,  he  writes 
to  Mr.  Cullen— 

As  requested,  I  send  you  my  acceptance  to  you,  for  150/.,  at 
four  months'  date.  When  we  meet  we  will  adjust  Ranson's  case 
and  Fould's  case.    Please  ackno^edge  receipt.    I  am,  &a 

On  the  20th  November,  1845,  Mr.  Cullen  acknow- 
ledges receipt,  saying — 

I  have  your  f&vour,  dated  yesterday,  with  your  acceptance, 
which  I  have  placed  to  the  credit  of  j^cur  accounts.    Yours,  &c. 

In  a  letter  from  Mr.  Cullen  to  Mr.  Eerr,  dated  so 
far  down  as  the  Slst  October,  1848,  he  says — 

On  the  19th  November,  1845,  you  sent  me  a  bill  for  150/.  as  a 
payment  to  account ;  and  in  my  answer,  dated  20th  Nov.,  1845,  I 
state:  "  I  have  your  favour,  dated  yesterday,  with  your  acceptance, 
which  I  have  placed  to  the  credit  of  your  account." 

Upon  this  correspondence,  the  argument  maintained 
at  your  Lordships'  bar,  on  behalf  of  Mr.  Cullen,  is,  that 
the  remittance  of  150/.  had  no  specific  reference  to  the 
two  accounts  mentioned  in  the  letters — but  is  to  be 
regarded  as  a  general  indefinite  payment — for  which 
Cullen  gave  credit  to  Kerr  individually. 

But,  my  Lords,  I  apprehend  that  this  position  is  un- 
sustainable. The  two  accounts,  of  which  Mr.  Mitchell's 
was  one,  are  represented  by  Mr.  Cullen  as  "  both  closed 
and  long  outstanding.''      This  is    the  ground  of  the 


f 


CASES  IN   THE   HOUSE   OF   LORDS.  198 


MlTCHSLL 

V. 

CULLBX. 


application  for  payment ;  and  it  deserves  your  Lordships' 
particular  attention.  Payment  by  Kerr  was  in  law 
payment  by  Mitcnell.  The  acknowledgment  by  CuUeu  opinum. 
*o  Kerr,  on  the  20th  November,  1845,  states  that  he 
lias  placed  the  acceptance  to  the  credit  of  "your 
mccounts,'^  evidently  meaning  the  two  accounts,  the 
payment  of  which,  as  being  "both  closed  and  long- 
outstanding,''  was  so  urgently  requested. 

When  Mr.  Cullen  ultimately  carried  in  his  different 
accounts  against  Mr.  Kerr,  he  said,  in  a  letter  to  that 
gentleman  of  the  81st  October,  1848 — 

Yoa  referred  to  my  letter,  dated  the  17th  of  November,  1845. 
That  letter  is  perfectly  distinct ;  and,  had  you  sent  me  your  accept- 
ance for  155/.  15^.,  at  four  months,  I  should  have  accepted  it  <i8  in 
full  of  the  two  accounts  therein  mentioned.  But  yoa  did  nothing  of 
the  sort. 

That  is  to  say,  if  5/.  lbs.  more  had  been  sent,  he 
would  have  appropriated  the  acceptance  to  the  dis- 
charge of  the   two  accounts, — Fould's    account   and 
Sanson's  account;  but  because  the  amount  sent  was 
only  150/.,  instead  of  155/.  15«.,  it  was  accepted,  not 
in  payment  of  those  accounts,  but  in  satisfaction  of 
a    general   balance   as   to   which   it    had    no   bearing 
'Whatever ! 

In  the  same  letter  of  the  Slst  October,  18i8,  Cullen 

iproceeds  to  represent  himself  as  having  made  to  Kerr,  on 

tihe  20th  November,  1845,  this  statement,  namely — "  I 

>iaye  your  favour  dated  yesterday,  with  your  acceptance, 

"^hich  I  have  placed  to  the  credit  of  your  account.'^ 

"Whereas,  in  truth,  the  statement  was,  "  to  the  credit  of 

your  accounts;'^  in  the  plural  and  not  in  the  singular 

number,  evidently  showing  that  Mr.  Cullen   felt  the 

difficulty,  and  endeavoured  to  get  over  it. 

The  letter  from  Mr.  Cullen  to  Mr.  Kerr  of  the  17th 
November,  1845,  not  only  asks  payment  of  the  two 
accounts   as  ''both  closed   and   outstanding,^^   but   it 
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MrrcHKLL  earnestly  "  begs  attention  to  this  request  J'  The  letter 
coLLEK.  fj.^^  j^j,  g^^j,j,  ^  jyj^  Cullen  of  the  18th  November, 
opiMon.  '  1845,  sending  the  acceptance,  sends  it  ^* as  requested" 
Now  how  was  it  requested?  Why  in  payment  or 
satisfaction  of  the  two  accounts.  What  stronger  e?i- 
dence  of  appropriation  to  a  specific  purpose  can  be 
required  ?  The  answer  complies  with  the  request.  The 
act  done  follows  up  and  makes  good  the  promise. 

Mr.  Cullen  no  doubt  adds — "  When  we  meet^  we 
will  adjust  Hanson's  case  and  Fould's  case.''  This 
may  account  for  the  acceptance  being  6/.  15^.  short. 
I  dai*e  say  Mr.  Kerr  hoped  that  Mr.  Cullen  would  make 
him  some  allowance  in  these  matters.  It  is  possible  that 
this  may  have  been  the  case — ^because^  in  point  of  fSeu^ 
Mr.  Cullen  had  got  his  client  from  Mr.  Kerr.  But,  at 
any  rate,  this  circumstance  seems  quite  insufficient  to 
prevent  the  act  to  which  I  have  adverted  from  having 
its  due  operation. 

It  has  been  said  that  there  is  no  proof  that  Mitchell 
paid  Kerr.  But,  as  I  before  observed,  any  payment  by 
Kerr,  on  account  of  Mitchell,  is  in  law  a  payment  by 
Mitchell.  As  in  a  question  with  Cullen,  the  inquiry 
whether  Mitchell  paid  Kerr,  is  immaterial.  But,  in 
point  of  fact,  Kerr  admits  that  he  has  been  paid  by 
Mitchell. 

I,  therefore,  my  Lords,  am  humbly  of  opinion  that 
the  interlocutor  of  the  Court  below,  on  this  point, 
cannot  stand. 

The  next  point  I  conceive  is  still  more  clear  in  favour 
of  the  Appellant.  The  Lord  Ordinary  (Lord  Robertson) 
has  so  found  it;  and  although  the  Inner  House  has 
overruled  his  finding,  I  am  disposed  to  return  to  it. 

The  question  upon  this  second  point  is  simply 
whether,  under  certain  letters,  Mr.  Cullen  did,  or  did 
not,  agree  to  accept  of  120/.  for  a  debt  of  152/.  2*.  3d.; 
and  if  he    did    so    agree,    whether    the  terms    were 
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sixfiBciently  adopted  and  acted  upon  by  Mr.  Mitchell       mitchkll 
3ja.^  Mr.  Kerr,  to  prevent  Mr.  Cullen  from  afterwards  — ^* 

,,  t  •    1       t        r^  11  1  ^^^  Chancellor' It 

d^ vnanding  the  original  sum,  which  the  Court  below,  by        opinion. 
-tti-^ir  final  interlocutor,  have  permitted  him  to  do  ? 

[The  Lord  Chancellor  here  went  into  an  examination 

o:f    'the  letters  and  circumstances,  stating  the  grounds 

"aj>oii  which  his  Lordship  was  clearly  of  opinion  that 

'hlir.  Cullen  had  agreed  to  accept  the  120/.,  and  that  he 

could  not  retract.] 

On  the  whole,  my  Lords,  I  beg  to  move  that  the 
interlocutors  complained  of  be  reversed,  and  that  a 
remit  be  made  to  the  Court  below  to  proceed  as  may 
be  just. 

IfUerhcutors  reversed,  and  Cause  remitted  with  a 
Declaration  giving  effect  to  the  principles  laid  doum  in 
the  Lord  Chancellor's  opinion. 


Deans. — Subr  &  Gribble. 
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HUTCHINSON, 
FERRIER, 


Appellant. 


Respondent  (o). 


The  action  was  brought  by  the  Appellant  against 
Ferrier  to  recover  damages  in  respect  of  an  alleged 
"  wrongful  '^  occupation  of  a  certain  arch  or  gateway, 
together  with  the  soil  on  which  the  same  was  erected — 
extendiug  to  twelve  feet  in  length,  and  ^'  of  the  breadth 
of  a  cartway/^  The  value  of  the  subject-matter  in 
contest  was  estimated  at  2/.  a-year  (6). 

The  issues  directed  for  trial  were  to  the  following 
effect : — 


1852. 

4t/t,  bth,  and 

29<A  March. 

In  a  case  where 
the  issues  di- 
rected for  trial 
were,  whether 
the  Pursuer  was 
tenant,  under  the 
Corporation  of 
Edinburgh,  of  a 
given  piece  of 
ground  for  a 
given  period  of 
time;  and 
whether  the 
Defender  had 
wrongfully  taken 
and  retained  pos- 
session of  it,  to 
the  loss  and 
damage  of  the 
Pursuer:  there 
being  no  proof 

that  the  property  Whether  from  Whitsunday,  1837,  to  Whitsunday,   1846,  the 

iet*by  the^orpo-  Pursuer  was  tenant  under  the  magistrates  of  Edinburgh  of  a  strip  or 

Purpue*r-*and  pi^ce  of  ground  adjoining  a  wood-yard  at  Leith ;  and  whether  daring 

it  appearing  that  the  period  from  Whitsunday,  1837,  to  Whitsunday,  1846,  or  part 

the  Defender  was    „      ^    ,,      ,^   ^      ,  '„  ,  .  '  . 

in  possession,  all  thereof,  the  Defender  wrongfully  took  possession  of  a  gateway  or 

independent  *"  entrance  in  the  wall  of  the  said  strip  or  piece  of  ground,  and  of  a 

tti^t'th^ct?'  portion  of  the  said  strip  or  piece  of  ground  as  a  roadway  or  entrance 

against  him  to,  and  exit  from,  the  said  wood-yard;  and  during  the  said  period,  or 

sustained.  part  thereof,  wrongfully  continued  to  occupy  and  possess  the  said 

A  lease,  in 

Scotland,  to  

have  its  full 
eflFect,  must  be 
followed  by  pos- 
session; and, 
therefore,  in  the 
above  case, 
Semble,  even  if 


{a]  Reported  in  the  Court  of  Session  Cases,  Second  or  New 
Series,  vol.  xiii.,  p.  837. 

(b)  There  had  heen  four  actions  about  it  in  the  Court  of  Session, 
the  title  had  been  and  one  appeal  to  the  House  of  Lords,  anterior  to  the  present  pro- 
ceedings. Lord  Brougham  asked  what  the  Appellant  would  gain 
by  succeeding?  Counsel  answered,  "the  satisfaction  of  settling 
the  law." 


proved,  the  want 
of  possession  on 
the  part  of  the 
pursuer  would 
have  been  fatal 
to  the  action. 

In  Scotland, 
agreements  to  demise  are  leases,  and  require  to  be  stamped  as  such. 

It  is  essential  to  a  Bill  of  Exceptions,  that  it  shall  authenticate,  by  the  Judge's  signature,  the  docu- 
ments to  which  the  ruling  excepted  to  applies. 

Unless  the  documents  are  properly  authenticated,  the  Court  is  precluded  from  looking  at  them. 

In  excepting  to  the  ruling  of  a  Judge,  it  is  a  great  irregularity  to  represent  the  Judge  as  having 
decided  something  different  from  that  which  he  really  has  decided. 

Under  the  13  &  14  Vict.  c.  86,  s.  45,  the  Court  is  to  consider  what  effect  documents  rejected  would 
have  had,  if  admitted;  and,  if  the  Court  shall  be  of  opinion  that  the  documents,  if  admitted,  ought  not  to 
have  affected  the  result,  the  undue  rejection  of  them  at  the  trial  will  not  make  it  imperative  to  allow 
the  exception. 
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^AiewtLj  and  portion  of  ground,  and  to  exclude  the  Pursuer  therefrom,      ii  utohinsox 
^o  the  loss,  injury,  and  damage  of  the  Pursuer  ?  feuuikb. 

The  cause  came  on  for  trial  before  the  Lord  Justice- 
Ceneral  (Boyle),  on  the  26th  of  December,  1850;  and 
it  will  be  the  safest  course  to  describe  what  took  place 
£t>m  the  words  of  the  bill  of  exceptions. 

The  bill  of  exceptions  stated  that 

The  Pursuer  did  adduce  the  following  witnesses : — 

1.  John  Sinclair — He  is  Assistant  Town  Clerk  of  Edinburgh. 

Knows  there  was  a  discussion  about  a  piece  of  ground  near  Leith,  of 

which  Mr.  John  Hutchinson  was  tenant  under  the  magistrates.    Ilis 

father  had  a  lease,  and  he  was  entered  tenant  from  year  to  year  by 

the  town,  and  was  acknowledged  as  such  (and  is  not  aware  of  a 

written  lease  for  many  years.)    The  Chamberlain  acts  as  factor  in 

disposing  of  the  city*s  property,  and  cannot  let  it  for  more  than  a 

year  at  a  time.     When  he  finds  it  necessary,  he  takes  the  direction 

of  the  Council  as  to  letting  any  of  city^s  property  ;  and  witness  is 

aware  the  Chamberlain  got,  from  time  to  time,  permission  from  the 

Council  to  let  the  piece  of  property  to  Mr.  Hutchinson.     Witness 

generally  knows  the  property — a  strip  along  one  side  of  Morton- 

•treet,  from  Duke-street  down  towards  the  Links — and  the  strip 

Came  up  to  Duke-street. 

2.  Mr.  James  Robertson — He  is  City  Chamberlain,  and  has  been 
fto  since  1838.  He  succeeded  Mr.  Tumbull,  who  is  dead.  Knows 
tlie  property  occupied  by  Mr.  Hutchinson,  who  had  occupied  it 
l>efore  witnesses  time ;  and  his  father  had  held  it  from  year  to  year 
V>efore  ;  and  the  Pursuer  has  occupied  it  from  year  to  year.  There 
XieTer  was  any  lease  to  him.  He  was  annually  asked  if  he  was  to 
^^ontinue,  and  he  answered :  and  ordinary  missives  passed  every 
3rear  relative  to  that  ground  in  the  form  of  letters. 

The  counsel  for  the  Defenders  here  objected  that,  in  respect  of 

"tile  existence  of  these  missives  or  letters  which  are  in  process,  the 

^Pursuer  cannot  prove  his  tenancy  otherwise  than  by  their  production. 

The  following  statement  was  merely  to  explain  the  facts  for 

informing  the  Court,  in  reference   to   this  objection,  but  not  as 

evidence  to  the  jury. 

Looks  at  letters. 

They  began  in  1836  and  go  down  till  1846. 
The  first  year  from  1836  was  at  a  rent  of  16/.,  and  it  has  been  the 
same  ever  since. 

Shown  two  receipts  for  1837  by  Mr.  TumbuU ;  these  are  for  8/.  each 
half  year  ;  and  it  has  continued  16/.  ever  since,  he  is  quite  sure. 
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iiuTi  iiiNsoM  The  Lord  Justice-Generalf  after  argament  of  Connael,  snsiained 

Febcikr.  the  objection,  that  the  letters  or  miscdTes  which  passed  between  the 
City  Chamberlain  and  the  Pursuer,  offered  in  evidence,  are  not 
stamped,  and  therefore  could  not  be  admitted  as  proving  leases 
between  Mr.  Hutchinson  and  the  City  of  Edinburgh  of  the  subjects 
in  question,  and  that  these  being  in  existence,  the  tenancy  cannot  be 
proved  without  them. 

The  counsel  for  the  Pursuer  excepted  to  the  above  ruling,  thai 
the  letters  which  passed  between  the  City  Chamberlain  and  the 
Pursuer  during  the  period  in  question  constituted  written  leases, 
and  which,  not  being  stamped,  could  not  be  given  in  evidence,  nor 
the  contents  thereof,  nor  the  Pursuer's  tenancy  proved  without  them. 

And  it  being  stated  by  the  counsel  for  the  Pursuer,  that,  in  con- 
sequence of  the  deliverance  of  the  Lord  JtuHce-G^eneraly  he  would 
not  lead  evidence,  nor  ask  for  a  verdict,  the  jury  did  then,  under 
the  direction  of  the  Lord  Justice-Omeral,  deliver  their  verdict  find- 
ing for  the  Defenders.  Whereupon,  the  counsel  for  the  Pursuer 
requested  the  said  Lord  Jtuttce-Ghneral  to  sign  the  said  bill  of 
exceptions,  according  to  the  form  of  the  statute,  in  such  case  made 
and  provided  ;  and  the  said  Lord  JusHce-Chneral  did  sign  the  said 
bill  of  exceptions  accordingly,  on  the  22nd  day  of  January,  one 
thousand  eight  hundred  and  fifty-one  years. 

D.  BOTUE. 


This  bill  of  exceptions  was  brought  under  the  con- 
sideration of  the  First  Division  of  the  Court  of  Session ; 
and  on  the  4th  March,  1851^  was  disallowed.  Hence 
this  appeal. 

Mr.  Roundeli  Palmer  and  Mr.  Forsyth  were  heard  for 
the  Appellant;  and  Mr.  Sergeant  Byles  and  Mr. 
Anderson  for  the  Respondent. 

The  arguments,  however,  of  these  learned  counsel  are 
omitted ;  because  the  decision  of  the  House  went  on 
grounds  not  taken  at  the  bar. 


Lord  ChnnrtUors 
opinivH. 


The  Lord  Chancellor  (a) : 

My  Lords,  since  the  argument  by  counsel  at  your 
Lordships^  bar,  our  attention  has  been  drawn  by  my 
noble  and  learned  friend  opposite   {b)  to  the  bill  of 


(«)  Lord  St.  Leonards. 


{h)  Lord  Tmro. 
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exceptions; — apon  the  frame  and  contents  of  which  I 
apprehend  that  the  decision  of  the  House  will  now  turn. 


HuTOimrsov 

V. 

Fbbrikb. 


My  Lords^  I  shall  always  regret  when  your  Lordships  opinion. 
have  to  pronounce  judgment  upon  points  not  argued  at 
the  bar;  even  although  those  points  may  appear  to  be 
free  from  all  doubt.  I  shaU  regret  this  the  more  when 
our  decision  is  governed  by  a  matter  of  technical 
formality,  as  it  happens  to  be  here.  I  have,  however, 
satisfied  myself  that  the  merits  agree  with  the  form ; 
and  that  both  upon  the  merits,  and  upon  the  form,  the 
order  complained  of  in  this  case  must  be  afi&rmed 
with  costs. 

The  exception  charges  the  learned  Judge  with  having 
laid  it  down  that  the  letters  or  missives  were  leases. 

The  coansel  for  the  Pursuer  excepted  to  the  ruling  that  the 
betters  constituted  written  leases. 

My  Lords,  there  was  no  such  ruling.  What  the 
learned  Judge  said  was,  that  the  letters  or  missives, 
lacing  unstamped,  could  not  be  admitted  as  proving 
leases.  He  did  not  say  that  they  actually  constituted 
^^rritten  leases. 

My  Lords,  there  is  a  passage  in  the  bill  of  exceptions 
'^rell  calculated  to  puzzle  and  embarrass  the  Judges  who 
liave  to  decide  this  cause. 

The  following  statement  was  merely  to  explain  the  facts  for 
informing  the  Courts  but  not  as  evidence  to  the  jury. 

In  point  of  fact,  nothing  went  to  the  jury.  The  bill  of 
exceptions  proceeds — 

Looks  at  letters. 

Who  looks  at  letters?  Your  Lordships  will  observe 
that,  although  it  might  be  a  fair  iDforence  here  that  it 
was  the  witness  who  "  looked  at  letters,"  yet  this  is  not 
stated,  nor  does  it  anywhere  authentically  appear  what 


200  CASES  IN   THE  HOUSE  OF   LORDS. 

hdtchiksok     ii^Q  letters  were.      The  letters  are  said  to  be  in  an 

V. 

febbieb.       appendix.    They  are  indeed  set  out  in  the  printed  case 

^^^^."^''  on  your  Lordships'  table.     But  they  are  not  incor- 

porated^  as  they  ought  to  have  been,  in  the   bill  of 

exceptions.     Your  Lordships,  therefore,  are  precluded 

by  the  authorities  from  looking  at  them  (a). 

Thus  much  on  the  point  of  form. — ^As  regards  the 
merits,  I  think  the  case  is  equally  clear.  The  point  to 
be  proved  was  the  tenancy.  But  it  was  not  to  be  proved 
simply  as  between  lessor  and  lessee.  It  was  not  a 
case  of  clear  and  undoubted  demise  from  A  to  B,  and 
then  an  entry  by  C ;  but  it  was  a  case  in  which  C  had 
held  possession  during  the  whole  period,  claiming  in  his 
own  right,  and  adversely  to  the  city  itself.  Now  it  was 
incumbent  on  the  Appellant  to  show  that  he  held  the 
property  under  the  Corporation. 

It  appears  from  the  correspondence  that  provision 
was  made  to  secure  to  the  Appellant  the  very  thing 
which  he  now  makes  the  foundation  of  a  claim  for 
damages.  There  is  a  stipulation  in  one  of  the  letters 
from  the  Corporation  that  21.  a-year  should  be  set  apart 
to  answer  the  loss  which  the  Appellant  might  sustain 
if  he  did  not  get  possession  of  this  arch  or  gateway. 
And  there  is  an  answer  from  the  Appellant  thanking 
the  Magistrates  for  '^  having  agreed,  to  a  certain  extent, 
to  his  wishes.^^  I  submit  to  your  Lordships,  therefore, 
that  this  property  never  was  intended  to  be  demised, 
so  as  to  create  a  tenancy  absolutely  as  between  the 
city  of  Edinburgh  and  the  Appellant,  and  that  he  never 
could  have  recovered  the  damages  which  he  sought. 

My  noble  and  learned  friend  opposite  will  state  more 
at  large  that  which  we  are  indebted  to  him  for  having 
pointed  out,  upon  the  bill  of  exceptions,  and  which  I 

(a)  Galway  v.  Baker ^  5  Cla.  &  Fin.  157 ;  Gordon  v.  Graham^ 
8  Cla.  &  Fill.  107;  Lord  Trimlestm  v.  Kcmmis,  9  Cla.  &  Fin. 
749—771 ;  Irish  Society  v.  Bishop  of  Derfy,  12  Cla.  &  Fin.  641. 
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]a.£L^e  but  slightly  referred  to ;  but  I  shall  now  move  that     HorcHiKsoit 
yoiir  Lordships  do  afl&rm  this  order  with  costs.  fbebibb. 

Lord  ChanceUor^s 
opinion. 

Xord  Brougham  : 

3f  y  Lords,  I  entirely  concur  with  my  noble  and  learned  Lord  Brougham's 
^^i  ^nd  who  has  just  addressed  your  Lordships.    And  I 
*  ^=^^pe  that  my  noble  and  learned  friend  opposite  (who  I 

iOw  has  much  considered  this  case)  will  now  go  fully 

i»it 

Lord  Truro  : 

The  issues,  when  applied  to  the  admitted  facts,  seem     LordTrw<f» 

^ give  rise  to  the  following  questions: — 1.  Is  the  dis- 

uted    spot  part    of  the    ground   belonging    to    the 

^i^rporation  ?     2.  Was  it  included  within  the  letting 

\iy  the  Corporation  to  the  Appellant  from  Whitsuntide, 

^887,  to  Whitsuntide,  1846?      3.  Did  the  letting,  in 

point  of  law,  establish  the  relation   of  landlord   and 

tenant  in  regard  to  such  disputed  spot  7 

My  Lords,  it  is  material  to  bear  in  mind  that  the 
affirmative  or  onus  of  proof  lay  on  the  Appellant  upon 
both  issues. 

Now,  upon  reference  to  the  record,  it  will  be  observed 
that  the  proceedings  upon  the  trial  and  the  bill  of 
exceptions  are  not  set  forth  formally  or  satisfactorily. 
One  of  the  exceptions  to  the  ruling  of  the  Judge  is, 
that  he  held  certain  letters  or  missives  to  be  inadmissible 
in  evidence,  but  it  is  only  to  be  collected  inferentially> 
as  my  noble  and  learned  friend  has  observed,  that  any, 
or,  if  any,  which  of  the  letters  were  ever  tendered  in 
evidence,  or  considered  as  comprised  within  the  principle 
of  rejection  laid  down  by  the  Judge — the  documents 
set  forth  (a)  being  subject  to  very  different  constructions 
and  considerations. 

(a)  The  letters,  though  not  in  the  bill  of  exceptions,  were  set  out 
in  the  prints  on  the  table  of  the  House. 
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My  Lords^  it  will  be  proper  to  attend  to  the  precise 
manner  in  which  the  documents  in  question  came  before 
the  Judge^  and  the  manner  in  which  the  objection  to  them 
arose.  The  Appellant  called  Robertson,  the  chamberlain 
of  the  Corporation,  as  a  witness  to  prove  the  letting; 
and  he  said  that  he  knew  the  property  occupied  by  the 
Appellant,  and  that  he  had  occupied  it  from  year  to 
year — ^that  there  was  never  any  lease  to  him — ^he  was 
annually  asked  if  he  was  to  continue,  and  he  an- 
swered ; — the  ordinary  missives  thus  passing  every  year 
relative  to  the  ground  in  the  form  of  letters. 

Now,  my  Lords,  there  is  no  suggestion  throughout 
the  case  of  any  verbal  letting;  and  the  question  is, 
whether  or  not  the  eflfect  of  Robertson's  evidence  is  that 
the  letting  took  place  by  writing,  that  is,  by  the  letters 
or  missives.  If  such  was  the  eflfect  of  the  evidence,  the 
issue  being  whether  the  tenancy  included  a  precise  and 
definite  spot,  it  seems  to  follow  that  the  only  evidence, 
against  a  third  person,  that  such  letting  did  include  the 
disputed  spot,  would  be  the  written  documents.  Much 
might  have  been  e^^idence  in  a  question  between  the 
lessor  and  lessee  by  way  of  admission,  which  would  not 
be  evidence  against  a  person  claiming  adversely,  and 
that  in  a  question  of  parcel  or  no  parcel,  and  in  relation 
to  the  spot  of  which  neither  the  Corporation  nor  the 
Appellant  had  been  in  possession  during  the  term  or 
period  to  which  the  letting  extended. 

The  Respondent's  counsel  required  the  missives  to 
be  produced  to  show  what  was  comprised  in  the  letting 
or  demise — or,  in  other  words,  whether  it  included  the 
disputed  spot.  The  bill  of  exceptions  does  not  state 
that  the  Appellant's  counsel  objected  to  produce  them, 
but  proceeds  by  saying  "  Looks  at  letters,''  &c.  (o). 

In  the  Appellant's  case,  it  is  stated,  that  ^Hhe  letters 
were  not  produced  in  process  by  the  Appellant,  or 


(a)  See  suprh,  p.  197. 
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fcendered  in  evidence  by  him.*'  And,  again,  "  They  were 
not  o£Eered  in  evidence  by  the  Appellant/'  It  is  not 
saay  to  collect  the  precise  effect  of  the  different  state- 
cneiits.  It  is  said  that  the  documents  were  tendered  in 
svidence;  but  the  contrary  is  rather  to  be  inferred 
Brom  the  words  in  the  bill  of  exceptions  :  "  that  they 
mere  offered  for  the  information  of  the  Court,  and  not 
■a  evidence  to  the  jury/^  *'  Looks  at  letters/'  It  is 
not  said  who  looks,  nor  at  what  letters,  nor  who  produced 
cnr  identified  them. 

The  bill  of  exceptions  proceeds  with  the  statement 

€xf  &ct8,  of  which  no  evidence  is  given,  and  it  does  not 

mention  who  stated  the  facts.    It  says,  ^'  the  first  year 

^m  1836  was  at  a  rent  of  16/.,  and  it  has  been  the 

same  ever  since.''     "  Shown  two  receipts  for  1837  by 

Mr.  TumbuU ; "  but  we  are  not  told  by  whom,  or  to 

whom  such  receipts  were  shown,  nor  by  whom  produced, 

nor  how  authenticated.     The  word  ^' shown"  might 

perhaps  mean  shown  to  the  Judge,  but  the  latter  words 

of  the  statement,  ''he  is  quite  sure,"  must  refer  to  some 

one  else,  most  likely  the  witness,  Robertson. 

There  being  no  statement  that  the  letters  had  ever 
&een  tendered  in  evidence,  or  that  their  admissibility 
bad  been  objected  to,  the  record  states,  ''  The  Lord 
\utice-General  sustained  the  objection  that  the  letters 
iir  missives,  offered  in  evidence,  were  not  stamped,  and 
^erefore  could  not  be  admitted  as  proving  leases  of 
lie  subjects  in  question." 

Whether  this  ruling  applied  generally  to  all  the 
setters  which  had  been  shown,  or  only  to  such  as  im- 
^rted  an  agreement  to  let  or  to  take,  may  be  uncertain  ,* 
but  the  Judge's  remark  could  not,  with  equal  pro- 
priety, be  applied  to  all  the  letters  set  out,  some  of  them 
liaving  nothing  in  them  importing  either  a  letting  or  a 
^taking. 

Now,  my  Lords,  it  is  essential  to  the  validity  of  a  biU 
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of  exceptions^  that  it  should  set  out^  and  authenticate 
by  the  Judge's  signature,  the  letters  or  written  docu- 
ments which  the  Judge  rejects,  especially  those  in  which 
the  propriety  of  the  rejection  depends  upon  the  con- 
tents of  each  letter  or  document.  In  the  present 
instance,  the  Judge's  signature  does  not  purport  to 
authenticate  any  letters  or  documents;  but  after  the 
bill  of  exceptions  is  set  out,  there  is  a  statement  in  the 
Appellant's  printed  case,  unauthenticated  by  any  sig- 
nature, "  That  the  following  are  the  missives  or  letters 
referred  to  in  the  bill  of  exceptions ; "  and  then  follow 
several  letters  of  very  different  import  and  effect  from 
each  other. 

My  Lords,  unless  the  documents  embraced  by  the 
Judge's  ruling  be  authenticated  by  his  signature,  I 
think  the  House  cannot  deal  with  the  exceptions  at  all. 
There  is  no  rule  more  inviolably  observed  than  that  the 
merits  of  the  exceptions  to  a  Judge's  ruling  must  be 
determined  with  reference  to  the  matter  apparent  upon 
the  record,  and  it  is  quite  settled  that  the  Appellate 
Court  will  never  look  beyond  it.  The  House  cannot  go 
out  of  the  bill  of  exceptions  to  inquire  to  which  of  the 
letters  in  particular  it  did  apply.  My  noble  and  learned 
friend  has  referred  to  the  cases,  which,  upon  this  point, 
are  distinct  authorities. 

My  Lords,  I  have  inspected  the  original  appeal  pre- 
sented to  the  House  in  this  case.  It  is  in  manuscript 
on  parchment,  and  purports  to  set  out  the  record  of  the 
bill  of  exceptions.  It  does  not,  however,  set  out  the 
letters ;  but  a  printed  paper  is  annexed  to  the  appeal 
which  does  set  out  the  letters,  and  which  has  the  name 
of  ^'  Walker,"  an  officer  of  the  Court,  attached  to  it. 
The  appearance  of  the  document,  I  think,  imports  that 
the  copy  of  the  letters  did  not  form  part  of  the  record 
signed  by  the  Judge,  nor  was  aunexed  to  it,  nor 
authenticated  by  the  Judge's  signatui'e. 
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But  assuming  the  letters  which  were  rejected  to  be 
sufficiently  authenticated  by  the  Judge's  signature, 
still  I  think  the  ruling  must  be  deemed  to  apply  to 
those  letters  only  which  contain  expressions  importing 
a  contract  to  let  or  take,  and  which  by  the  Scotch  law 
would  operate  as  leases.  The  Judge  sustained  the 
objection  to  the  admissibility  of  the  letters  as  proving 
leases,  because  they  were  not  stamped  as  leases ;  and  if 
they  were  tendered  as  proving  leases,  I  think  his  ruling 
was  right ;  and  certainly  the  Judge's  language  imports 
that  the  letters  had  been  offered  in  evidence  as  proving 
leases,  and  the  ruling  only  excludes  them  as  pr&ving 
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If  the  Appellant  either  offered  the  letters  in  evidence, 
or  was  desirous  of  using  them  to  prove  something  else 
than  leases,  that  other  object  should  have  been  stated, 
and  the  Judge  should  have  been  called  upon  to  decide 
with  that  view  upon  their  admissibility.  But  the  Judge 
having  held  them  to  be  inadmissible  as  proving  leases, 
no  statement  was  made  of  their  being  offered  for  any 
other  purpose. 

My  Lords,  I  have  before  noticed  the  assertion  of  the 
Appellant  in  his  printed  case,  that  the  letters  never 
were  offered  in  evidence  on  his  part,  and  it  must  be 
admitted  that  the  record  does  not  state  that  he  ever  did 
so  offer  them.  The  fact  is  to  be  inferred  only  from  the 
expressions  of  the  learned  Judge  in  delivering  his 
opinion. 

The  Appellant  cannot  be  permitted  to  except  on 
account  of  the  rejection  of  documents,  which  he  never 
offered  as  evidence ;  and  I  also  think  that  the  excep- 
tions  can  only  be  maintained  by  his  establishing  that 
the  rejected  letters  were  admissible  in  evidence  as 
proving  leases,  although  not  properly  stamped  as 
leases. 

My  Lords,  it  was  also  remarkable  that  the  counsel 
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for  the  Appellant,  in  his  reply,  strongly  urged  that  the 
letters  had  no  reference  to  the  spot  in  dispute,  and 
persisted  in  the  assertion,  even  after  my  noble  and 
learned  firiend  opposite  arrested  his  attention  to  the 
eflFect  of  his  objection;  and  the  letters  are  certainly 
fairly  open  to  objection  in  this  respect,  but  the  objection 
operates  against,  not  for,  the  Appellant. 

Among  other  irregularities,  apparent  upon  the  record, 
it  will  be  seen  that  the  counsel,  in  stating  his  exception 
to  the  Judge's  ruling,  affected  to  repeat  the  Judge's 
direction.  The  Judge  having  ruled  that  the  documents 
were  inadmissible  as  proving  leases,  the  exception  im- 
putes to  the  Judge  the  having  ruled  that  the  letters 
constituted  leases.  This  alteration  is  very  improper ; 
because  the  Judge  who  finds  his  ruling  correctly  stated 
in  one  part  of  the  record,  may  be  taken  off  his  guard 
by  his  expressions  being  varied  in  another  part,  and  his 
signature  may  be  obtained  without  the  change  being 
called  to  his  notice.  Such  a  course  should  be  narrowly 
watched  and  checked. 

Now,  my  Lords,  in  the  result  I  think  Robertson's 
evidence  proved  the  letting  to  have  been  by  writing ; 
and,  regard  being  had  to  the  question  to  be  tried,  I 
think  that  the  Appellant  was  bound  to  produce  such 
writing. 

I  am  farther  of  opinion  that  such  of  the  documents 
as  tended  to  prove,  or  were  tendered  in  evidence  to 
prove  a  letting,  or  an  agreement  to  let,  were  inadmis- 
sible unless  stamped ;  and  that  such  letters  as  were  not 
evidence  of  a  letting  of  ground,  which  included  the 
disputed  spot,  were  res  inter  alias  acta,  and  so  not 
receivable  at  all  against  the  Respondent.  The  rejection, 
therefore,  is  not  the  subject  of  exception. 

My  Lords,  the  terms  of  the  Stamp  Act,  55  Geo.  III. 
c.  184,  are  "  Lease  or  tack,  &c.,  at  a  yearly  rent  not 
amounting  to  20/. — IZ. ;  lease  or  tack  of  any  kind,  not 
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otherwise  charged  ia  this  schedule,  1/.  15^/^  The 
Lppellant  relies  upon  a  part  of  the  schedule  which 
peaks  of  agreement,  minutes,  or  memorandum  of 
agreement  made  in  England  or  Scotland,  where  the 
natter  thereof  shall  be  of  the  value  of  20/.  or  upwards,  1  /. 
knd  he  contends  that  the  documents  in  question  are 
mly  agreements,  and  not  subject  to  stamp  duty — ^the 
idbject-matter  being  under  the  value  of  20/. 

But,  upon  reference  to  the  authorities,  it  will  be  seen 
Aiat,  contrary  to  English  law,  agreements  to  demise, 
in  Scotland,  however  informal,  by  whomsoever  signed, 
or  whether  signed  or  not,  are  leases ;  and  it  is  quite 
dear  that  such  agreement  requires  to  be  stamped 
as  leases. 

The  result,  however,  of  the  present  appeal  will  not 
depend  altogether  upon  the  question  whether  the  letters 
were  improperly  rejected  or  not;  inasmuch  as  by  a 
recent  statute  (a),  it  is  enacted  "  that  it  shall  not  be 
imperative  on  the  Court  to  sustain  a  bill  of  exceptions, 
on  the  ground  of  the  undue  rejection  of  documentary 
eridence,  when  it  shall  appear  from  the  documents 
themselves  that  they  ought  not  to  have  affected 
Qke  result  at  which  the  jury  by  their  verdict  have 
UTired/' 

It^  therefore,  must  be  considered  what  effect  ought 
o  have  been  given  to  the  letters  as  maintaining  the 
tsue  on  the  AppeUant^s  part,  if  they  had  been  received 
a  eridence,  and  submitted  to  the  jury ;  and  for  that 
purpose  r^ard  must  be  had  to  the  precise  question 
wsed  by  the  issue. 

But,  my  Lords,  I  am  inclined  to  think  that  one  fact 
m^  and  ought  to  be,  decisive  of  the  present  case; 
namely,  that  at  the  commencement  of  the  period  from 
•vhich  the  Appellant  claims  to  have  been  tenant,  viz., 
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WMtsuntide,  1837,  and  throughout  to  its  termination 
at  Whitsuntide,  1846,  the  Respondent  was  in  entire, 
exclusive,  and  adverse  possession  of  the  ground  in 
dispute. 

By  the  Scotch  law,  even  the  most  formal  lease  or 
tack  does  not  give  any  possessory  interest  in  the  land 
which  it  purports  to  demise,  until  the  proposed  lessee  or 
taker  enters  into  possession  actual  or  constructive* 

Now,  in  the  present  case,  there  was  no  possession, 
either  actual  or  constructive,  on  the  part  of  the 
Appellant. 

It  may,  perhaps,  be  said  that  nothing  has  transpired 
to  negative  the  title  of  the  Corporation  to  this  disputed 
ground.  But  it  is  equally  true,  on  the  other  hand,  that 
no  affirmative  evidence  was  given  either  of  title  or 
of  possession,  on  the  part  of  the  Corporation,  or  of  the 
Appellant,  who  claims  under  it. 

I  can  discover  no  authority,  in  any  Scotch  law-books, 
tending  to  support  a  claim  of  the  nature  of  that  urged 
by  the  Appellant,  under  a  lease  where  possession  has 
not  been  had  under  it ;  but  it  seems  to  me  that,  even  if 
evidence  had  been  given  of  the  title  of  the  Corporation 
to  the  disputed  spot,  the  circumstances  connected  with 
the  possession  would  have  repelled  the  Appellant^s 
claim ;  and  even  supposing  there  had  been  an  instru- 
ment clearly  purporting  to  demise  to  him  the  spot  in 
question,  he  would  have  had  no  case  against  the 
Respondent.  He  could  neither  have  maintained  a 
process  of  removing  against  the  Respondent :  nor  en- 
forced the  recovery  of  damages  in  the  nature  of  rent  or 
mesne  profits.  In  short,  his  remedies  would  have  been 
confined  to  the  Corporation,  from  whom  he  had  received 
the  demise. 

I  think,  further,  that  a  very  serious  question  exists, 
whether  the  disputed  spot  was  included  in  the  demise 
by  the  Corporation  to  him  during  any  part  of  the  nine 
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^rean  in  respect  of  which  he  claims.  And  regard  being 
Iiad  to  the  knowledge  of  the  Appellant,  year  after  year, 
that  he  could  not  get  possession,  still  greater  doubt 
irould  have  arisen  as  to  the  land  having  been  demised 
for  each  year  of  the  term. 

The  authorities  (a)  show  that  the  want  of  possession, 
under  the  circumstances,  would  have  precluded  the 
Appellants  right  to  a  verdict  under  the  issue  of 
tenancy.  So  that,  even  if  the  letters  had  been  received 
in  evidence,  the  present  appeal  must  have  been  dis- 
missed under  the  authority  of  the  statute  to  which  I 
have  referred. 

The  question,  however,  remains  to  be  considered — 

whether,  supposing  the  letters  had  been  received  in 

evidence,  there  would  have  been  sufficient  evidence  to 

warrant  a  verdict  that  the  disputed  ground  was  let  to 

the  Appellant  under  the  description  set  out  in  the  issue. 

M'ow,  it  appears  to  me  that  the  letters  either  leave  the 

point  uncertain,  or  negative  the  fact  that  the  disputed 

ground  was  included.    I  think  the  letters,  if  received  in 

evidence,  would  not  have  maintained  the  affirmative 

issue  of  the  Plaintiff,  and  I  am  of  opinion  that  the  jury 

upon  such  evidence  ought  to  have  found  a  verdict  for 

t^he  Respondent. 

It  cannot  properly  be  surmised  that  the  Appellant 

might  have  had  other  evidence,  which,  if  the  letters  had 

'heen  received,  he  might  have  given,  and  which,  when 

coupled  with  the  letters,  would  have  maintained  the 

issue  on  his  part ;  because,  if  any  such  evidence  were  in 

existence,  the  Appellant  was  bound  not  to  leave  its 

existence  and  its  probable  effect  to  conjecture.      He 

was  bound  to  tender  it  in  evidence,  in  order  that  the 

Judge  might  see  what  it  was,  and  judge  of  its  effect,  and 

that  a  Court  of  Error  or  Revision  might  see  how  far  the 
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letters^  if  received^  aided  by  such  other  evidence^  might, 
or  might  not  reasonably  be  supposed  to  have  affected 
the  verdict. 

Now^  my  Lords,  no  observation  arises  in  regard  tc 
the  effect  or  value  of  the  parol  evidence  independently 
of  the  letters^  because  the  Appellant  not  only  did  not 
request  that  evidence  to  be  submitted  to  the  jury,  which 
he  was  bound  to  do,  but  he,  in  express  terms,  withdren 
it  from  the  jury,  and  declined  to  ask  for  a  verdict ;  and, 
further,  there  is  no  exception  upon  the  ground  thai 
that  evidence  was  not  submitted  to  the  jury.  And 
indeed,  under  the  circumstances,  there  could  not  Im 
any  such  exception. 

My  Lords,  with  reference  to  the  opinion  of  th< 
learned  Judge,  "  that  the  missives  or  letters  being  ii 
existence,'^  the  tenancy  could  not  be  proved  by  anj 
other  evidence ;  I  submit  to  your  Lordships  that  n< 
exception  lay ;  and  that  the  Appellant^s  counsel,  if  h( 
had  any  other  evidence  which  he  was  prepared  to  conten« 
ought  to  have  been  received  in  maintenance  of  th< 
issue,  was  bound  to  produce  it;  and,  if  rejected,  ti 
except  to  the  rejection. 

It  was  not  competent  to  the  Appellant  to  rest 
upon  the  opinion  so  expressed  by  the  Judge.  The 
Respondent  had  a  right  to  see  what  the  evidence 
was.  He  might  not  have  objected  to  it,  or  might 
have  waived  any  objection,  preferring  to  rely  upoi 
some  answer  to  it,  or  upon  its  failing,  to  satisfy  th< 
jury,  rather  than  risk  the  case  upon  the  validity  of  th< 
objection.  But  by  the  Appellant  standing  upon  th< 
opinion  expressed  by  the  Judge,  the  Respondent  wa 
excluded  from  the  benefit  which  might  have  accruei 
to  him  from  the  exercise  of  that  discretion;  and  th< 
Judge  could  not  waive  the  production  to  the  prejndio 
of  the  Respondent. 

Upon  the  whole,  my  Lords,  I  entirely  concur  in  th( 
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^cw  which  is  taken  by  my  noble  and  learned  friend  hittchijcsoii 
^Pon  the  Woolsack;    and   I   cordially  assent   to   his       ^"!!L"'- 

*^otion  that  the   judgment  of  the  Court  below  be  ^^1^^' 
^rmed,  with  costs. 

Interlocutor  appealed  from  affirmed,  vnth  Costs, 


Lang. — ^Evans  &  Clode. 


p  2 
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jcases  in  the  house  of  lorps. 


1851. 
19th,  23rd,  27<;«, 
and  SOth  June. 

1862. 
Ut  July. 

AltematiTe 
issues  may  pro- 
duce an  avail- 
able verdict;  but 
they  require 
great  care  aud 
discrimination 
on  the  part  of  the 
Judge  in  his 
summing  up. 
Thus,  where  the 
issues  were 
alternatively— 
1,  Whether  A 
was  a  person  of 


MARIANSKI, Appellant. 

JANET  CAIRNS,  Wife  of  JOHN  CAIRNS,"! 

AND    THE    SAID    JOHN    CAIRNS,    FOR   HIS  ^RESPONDENTS  («). 
INTEREST, J 


Alexander  Fairservice,  by  a  deed  of  trust,  dis- 
position, and  settlement,  dated  the  28th  January,  1841, 
so  regulated  his  succession  that  when,  on  the  16th  July, 
1846,  he  departed  this  life,  the  free  residue  of  his 
estate,  heritable  and  moveable,  was  equally  divisible 
between  his  two  daughters,  Elizabeth,  the  wife  of  the 
wSkSJdTaid  Appellant,  and  Janet,  the  above-named  Respondent. 

2,  Whether  he  i"i-i/»i  t  lAn  i-i 

Upon  the  death  of  the  settlor,  the  Appellant  claimed 
to  be  a  creditor  on  his  estate  for  large  sums  of  money ; 
and  in  support  of  his  demand  produced  twenty  different 
documents  subscribed  by  the  settlor. 

The  Respondents  disputed  the  claim,  and  took  pro- 
ceedings in  the  Court  of  Session  to  have  the  documents 
set  aside. 

The  summons  and  condescendence  alleged  that  the 
settlor  had  attained  the  age  of  ninety-three ;  that  he 
had  "  devoted  himself  to  the  accumulation  of  property 
with  such  success  that  his  wealth  amounted  to  upwards 


had  heen  im- 
posed upon ;  a 
general  verdict 
simply  "  for  the 
Pursuer  "  was 
held  lad.    But 
the  House,  as- 
suming that  the 
Judge  had  cor- 
rectly directed 
the  jury  at  the 
trial,  sent  the 
case  hack,  to 
have  the  judg- 
ment properly 
entered  up  trora. 
his  notes. 

Time  within 
which  an  appli- 
cation for  recti- 
fying the  entry 
of  a  judgment 
upon  a  verdict 
may  he  applied 
for. 

Semhle,  alter- 
native issues 
ought  to  be  dis- 
continued. 

Where  it  is 
agreed  at  a  trial 

that  a  certain  objection  shall  apply  to  all  evidence  of  a  certain  description, — Held,  that  in  after- 
wards completing  the  record,  the  objection  must  be  repeated  articulately  to  each  question  embraced  by 
the  agreement. 

Report  of  Irving  v.  Kirlqpatrick  corrected  by  Lord  Brougham. 

A  man's  acts  and  declarations  are  the  best  and  the  only  evidence  of  his  capacity. 

Repetition  of  the  censure  (pronounced  in  the  last  case)  upon  the  non- authentication  of  documents 
forming  the  groundwork  of  a  bill  of  exceptions. 

Although,  in  general,  pleadings  in  one  suit  cannot  be  used  in  another,  as  evidence  of  the  truth  of  the 
allegations  contained  in  them,  yet,  where  a  pleading  is  signed  by  the  party y  it  will  be  regarded  in  the  light 
of  an  admission,  and,  as  such,  it  will  be  evidence  against  him,  not  only  with  reference  to  a  different 
subject-matter,  but  in  a  suit  maintained  against  a  different  opponent. 


{a)  Reported  in  the  Court  of  Session  Cases,  Second  or  New 
Series,  vol.  xii.  919—1286. 
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of  20^000/. ;  that  the  Appellant,  by  plausible  pretences,  mawakbki 
contrived  to  bring  about  a  marriage  between  himself  ^^^* 
and  the  daughter  of  the  deceased  in  1839  ;'^  that  the 
Appellant's  claim  consisted  chiefly  of  alleged  cash 
advances  to  the  settlor ;  that  the  settlor  was  never  in 
a  situation  to  require,  nor  the  Appellant  to  make,  such 
cash  advances ;  that  the  Appellant  was  a  mere  hawking 
quill-seller ;  that  nevertheless  he  very  soon ''  established 
himself  and  his  wife  as  permanent  inmates  in  the 
house  of  the  settlor,  then  upwards  of .  eighty-six ; '' 
that  he  acquired  great  influence  over  the  mind  of  the 
settlor;  that  the  settlor  had  by  this  time  become 
**  weak  and  facile ; ''  that  the  Appellant  took  advantage 
of  the  settlor's  weakness  and  facility ;  and  that  by 
means  of  his  ascendency  over  the  settlor's  mind,  and 
by  flattery,  persuasion,  force,  fear,  threats,  intimidation, 
fraud,  and  circumvention,  he  "  feloniously  "  and  with- 
out value  or  consideration  "extorted or  obtained"  from 
the  settlor  the  documents  and  subscriptions  sought  to 
be  set  aside. 

Such  were  the  Pursuer's  allegations.   The  conclusion 

^r  prayer  of  the  summons  was  that  the  documents  and 

subscriptions  should  be  reduced  and  rescinded;  and 

:<iirther  that  the  Appellant  should  "  hold  just  count  and 

^reckoning  with  the  Respondents  and  with  the  trustees  of 

the  settlement,  or  with  one  or  other  of  them,  for  his 

intromissions  with  the  property,  estate,  and  effects  of  the 

deceased ; "  and  that  he  should  pay  to  the  said  trustees 

such  sum  as  should  be  found  to  be  due  from  him,  or  to 

the  Respondents  their  just  and  equal  moiety  thereof. 

The  Appellant  in  his  defence  stated  that  he  was  a 
Pole,  who,  having  fought  for  the  liberty  of  his  country, 
was  determined  afterwards  to  support  himself  by 
mdustry ;  that  he  was  no  quill-hawker,  but  a  manu- 
fiuiturer  of  quills  on  a  great  scale;  and  that  he  had 
realised  a  considerable  sum  of  money,  "  not  less  than 
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MAR1AK8K1  some  thousand  pounds ;  ^^  that  he  and  his  wife  took  up 
caiknb.  their  residence  with  the  settlor,  in  compliance  with  his 
request;  that  the  ^^discreditable  statements  in  the 
summons  and  condescendence  were  groundless ; "  that 
the  settlor  was  "  not  facile ; "  but,  on  the  contrary, 
was  a  most  careful  old  gentleman;  that  he  had  legal 
advisers  in  all  his  concerns;  that,  however,  the 
Appellant  did  assist  him  in  business  matters ;  and 
that  ^^he  had  occasion  from  time  to  time  to  advance 
money  to  him ;  '^  and  that  the  amount  contained  in 
the  documents  sought  to  be  reduced  was  a  very  inade- 
quate compensation  for  ^'  the  sacrifice  he  had  made  in 
abandoning  his  business  and  prospects,  to  say  nothing 
of  the  services  which  he  had  rendered  the  deceased/' 

The  defence  further  stated  that  the  prayer  of  the 
summons  for  "accounting  to  the  Pursuers  or  to  the 
Trustees  was  anomalous/' 

Two  issues  were  directed  for  trial  by  jury.  The 
first  issue  was  whether  the  settlor,  at  the  times  when 
his  subscriptions  were  obtained  to  the  documents  in 
question,  was  "  of  weak  and  facile  mind/'  The  second 
issue  was  whether  the  Appellant,  "  taking  advantage  of 
the  settlor's  weakness  and  facility,  did  by  fraud,  cir- 
cumvention, or  intimidation,  procure  the  said  subscrip- 
tions or  any  of  them." 

At  the  trial  before  the  Lord  Justice-Clerk  {Hope), 
the  Respondent's  counsel  tendered  as  evidence  certain 
books  of  account  in  the  settlor's  handwriting.  The 
Appellant's  counsel  objected  that  these  were  inadmis- 
sible, "  in  respect  that  any  written  statement  or  books 
made  or  kept  by  the  deceased,  in  whose  right  the 
present  action  was  pursued,  was  not  competent  evidence 
on  behalf  of  the  Pursuers  thereof."  The  Lord  Justice-^ 
Clerk  repelled  the  objection ;  and  against  this  ruling 
the  Appellant's  counsel  excepted. 

One  of  the  witnesses  having  sworn  that  the  deceased 


CASES  IN  THE  HOUSE  OF   LORDS.  215 

had  firequently  spoken  to  him  about  law  expenses  which  mabiahbki 
he  had  been  put  to,  the  Respondent's  counsel  proposed  caiuks. 
to  aak  him  the  following  question,  ''Did  he  tell  you 
whether  he  had  paid  these  expenses  himself  ?''  when 
the  Appellant's  counsel  objected  ''  in  respect  that  no 
▼erbal  statement  by  the  deceased  was  competent  evi- 
dence/' The  Lord  Justice-Clerk  repelled  the  objection, 
and  allowed  the  question  to  be  put.  Against  this 
ruling,  the  Appellant's  counsel  excepted ;  and  the  bill 
of  exceptions  stated  that  it  was  thereupon  agreed  that 
the  same  objection  should  be  understood  to  be  taken  and 
repelledj  subject  to  exception  as  to  all  other  evidence  of 
the  same  character. 

Thereafter  the  Respondent's  counsel   proposed    to 
give  as  evidence  a  certain  pleading   signed    by  the 
Appellant,  whereby  he  represented  himself  as  being  in 
great  poverty.    The  Appellant's  counsel  objected  that 
%hi8  pleading  was  inadmissible,    ''in    respect  it    was 
ucompetent  to  put  in  evidence  against  a  party  plead- 
ing on  his  behalf  in  a  proceeding  with  a  different  party, 
and    as   to  a  different  subject-matter."      The    Lord 
Justice-Clerk  repelled  the  objection;  and  against  this 
ruling  the  Appellant's  counsel  excepted. 

The  jury  returned  a  general  verdict  for  the  Pursuers 
(the  Respondents)  on  both  the  issues. 

On  the  18th  of  July^  1850,  the  bill  of  exceptions, 
signed  by  the  Lord  Justice-Clerk,  was,  after  argument 
by  counsel,  disallowed  by  the  Second  Division  of  the 
Court  of  Session,  who  by  a  further  interlocutor  of 
tte  20th  July,  1850,  applied  the  verdict,  and  reduced 
^nd  set  aside  the  documents  which  it  was  the  object  of 
Vhe  action  to  displace.     Hence  this  appeal. 

Sir  FUzroy  Kelly,  Mr.  BetheU,  and  Mr.  Anderson,  for 
'the  Appellant.  Mr.  Peacock,  and  Mr.  Hugh  Hill,  for 
the  Respondents. 
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Marianski 

V. 

Cairns. 


The  argument  turned  mainly  on  the  alternative 
form  of  the  issues^  and  the  generality^  uncertainty^  and 
ambiguity  of  the  verdict ;  upon  which  the  Appellant^s 
counsel  urged  that  it  was  incompetent  for  the  Court 
below  to  have  entered  up  judgment.  The  Respondentia 
counsel  said, — Suppose  an  indictment  for  stealing 
a  goose  or  a  duck,  and  suppose  the  jury  to  return  a 
verdict  for  stealing  a  goose.  That  would  do. 
'  [Lord  Brougham:  Aye,  but  suppose  the  verdict 
to  be  generaly  as  in  this  case,  how  could  you  be  sure 
that  the  jury  were  unanimous  ?  Six  of  them  might 
have  thought  the  proof  confined  to  the  goose,  and  six 
to  the  duck.] 

The  points  material  to  the  decision  are  fully  entered 
into  by  the  noble  and  learned  Lords,  upon  whose  advice 
the  judgment  of  the  House  was  pronounced ;  for  in 
this  case,  as  in  the  last,  the  course  ultimately  taken 
proceeded  upon  grounds  not  suggested  by  the  argu* 
ments  of  counsel. 


1862. 
Ut  July. 

Lord  TruTi^B 
opinion. 


Lord  Truro  : 

My  Lords,  Mr.  Fairservice  having  been  a  person  of 
considerable  property,  it  excited  very  great  surprise  that 
so  large  a  demand  should  be  made  against  his  estate, 
when,  throughout  the  period  embraced  by  the  docu- 
ments which  are  supposed  to  evidence  the  debt,  he  had 
been  possessed  of  abundant  means  to  answer  all  his 
purposes,  without  having  occasion  to  borrow  money, 
or  to  be  under  obligation  to  any  one  for  pecuniary 
assistance. 

It  wUl  be  observed  that  the  issues  now  before  your 
Lordships  are  not  in  the  form  in  which  issues  in  this 
country  are  usually  directed.  Issues  from  the  Courts  of 
Law  in  this  country  are  so  framed  as  to  present  a  single 
question  to  the  jury,  an  affirmation  with  a  negation, 
admitting  of  a  distinct  answer  by  the   verdict  of  the 
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jury.     I,  however^  have  seen  issues^  even  in  this  coun- 
try^ from  Courts  of  Equity ^  which  have  assumed  some- 
thing like  the  form  of  those  here;  and  they  have  led 
to  no  inconvenience^  because  issues  from  the  Courts  of 
Equity  being  merely  to  inform  the  conscience  of  the 
Court,  and  to  afford  collateral  assistance,  they  were 
always  accompanied  by  a  direction  and  permission  to 
the  learned  Judge  to  indorse  special  matter;  so  that, 
when  it  became  necessary  to  distinguish  parts  of  the 
▼erdict  as  applying  to  only  certain  parts  of  the  issues,  the 
drcumstance  would  be  made  to  appear  from  the  postea. 
No  objection  appears  to  have  been  made  to  the  issues 
in  the  present  case ;  the  fact  being  that  the  form  of 
these  issues  is  the  established  form  in  the  Courts  below. 
We  have  every  reason  to  believe  that  the  books  of 
/orms  applicable  to  such  subjects  contain  issues  very 
much  in  the  form  of  the  present.     However,  this  is 
quite  clear,  that,  whatever  may  be  the  form  of  the  issue, 
it  admitted,  supposing  a  correct  simiming  up  on  the  part 
of  the  learned  Judge,  of  an  available  verdict  being 
returned  on  the  part  of  the  jury. 

In  the  course  of  the  trial  one  of  the  issues  being  as 

Xx^   the  state  of  mind  of  the  late  Mr.  Fairservice,  a 

question  was  asked  with  respect  to  certain  entries  made 

\}j  him  in  books  of  account,  and  questions  were  after- 

Trards  asked  in  relation  to  certain  declarations  of  his. 

^hen  the  question  was  asked  with   respect  to  the 

entries  in  the  books,  the  Defendant's  counsel  objected 

that  Mr.  Fairservice's  statements  or  declarations  could 

not  be   received  in  evidence;    and  in  like  manner, 

when    the    books   were  offered,    the    objection    was 

made  that  entries  made  by  Mr.  Fairservice  could  not 

be  received  upon  an  occasion  like  the  present.     The 

learned  Judge  over-ruled  the  objections,  as  well  to  his 

declarations  as  to  the  entries  in  his  books,  which  led 

to  exception. 


Makiavski 

V. 

Cairws. 
Lord  Tntr</$ 

OptHtOH. 


218 


CASES  lis  THE  HOUSE   OF   LORDS. 


Mabiakbki 

V. 
GAIBXg. 

Lord  Truro^t 


Now  I  would  just  observe  for  a  moment  that  it 
appears  a  proceeding  (a)  took  place  below,  which  is  not 
brought  before  the  House  in  such  a  mode  as  to  enable 
the  House  to  take  notice  of  it.  It  is  stated  that, 
when  the  objection  was  made  to  the  question  relating 
to  Mr.  Pairservice's  declarations,  the  learned  counsel 
agreed  that  the  objection  then  made  should  apply  to  all 
the  evidence  of  the  same  character.  But  what  sort  of 
agreement  is  that  ?  It  is  objected  that  the  dedam- 
tions  are  not  evidence.  But  suppose  they  are  made  in 
the  party^s  presence  ?  The  House  can  only  deal  with  the 
exception  as  applied  to  the  particular  question  stated. 
I  mention  this  in  order  to  guard  against  such  an  irre- 
gularity in  future.  The  only  way  to  carry  the  agree- 
ment into  effect  is,  when  the  record  comes  to  be  com- 
pleted, to  repeat  the  exception  to  each  question  to  which 
the  agreement  is  intended  to  be  applicable. 

Now  the  question  raised  by  these  objections  is  this — 
In  an  issue  relating  to  the  state  of  mind  of  an  individual 
are  his  declarations  and  conduct  evidence?  I  must 
ask  by  what  test  do  you  always  try  whether  a  man  is 
of  sane  or  of  weak  mind  ?  Shut  out  his  declarations 
and  his  conduct,  and  what  test  will  remain  by  which 
you  are  to  try  the  state  of  his  mind  ?  If  the  issue  had 
been  whether  Fairservice  was  indebted  to  Marianski, 
what  Mr.  Fairservice  had  said  or  done  about  this,  not 
in  the  presence  of  Marianski,  or  to  his  knowledge, 
might  be  subject  to  objection.  But  when  the  question 
is  imbecility  of  mind  or  insanity,  there  is  in  truth  no 
other  evidence  pertinent  to  that  issue  but  the  man's 
declarations  and  conduct — his  sayings  and  doings. 
You  want  to  know,  with  reference  to  certain  documents 
signed  by  him,  the  state  of  his  mind  and  the  state  of 
his  memory.  Suppose  he  almost  at  the  same  instant 
writes  in  his  book  that  he  has  paid  certain  sums  of 


(a)  Suprdf  p.  215. 
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money  out  of  his  own  resources^  and  also  writes  on  a 
piece  of  paper  to  Mr.  Marianski  that  he  has  paid  them 
for  him^  and  that  it  is  a  debt  dae  to  him,  what  would 
you  say  to  such  a  case?  Suppose  you  find  on  the 
same  subject  inconsistent  conduct  at  the  same  period  of 
time,  so  as  to  indicate  either  that  the  man  has  no 
memory  at  all,  or  that  some  most  extraordinary  fatuity 
must  have  attached  to  him,  in  order  to  induce  conduct 
so  opposite  and  so  inconsistent.  I  put  the  illustration 
because  it  is  of  a  character  which  applies  to  the  case. 
He  is  supposed  to  have  drawn  money  from  his  bankers 
on  a  certain  day :  he  has  entries  in  his  books  of  pay« 
ment  on  a  certain  day:  he  has  almost  contempora- 
neously admissions  which  purport  to  be  admissions  of 
those  Tcry  payments  by  Marianski. 

But  without  adverting  to  the  particular  evidence  in 
the  case  beyond  this,  that  it  is  a  question  as  to  Mr. 
Fairseryice's  declarations,  and  as  to  his  entries,  the 
exception  taken  to  that  is  general,  that  no  declarations, 
%hat  no  entries  on  his  part,  no  writing  on  his  part,  can 
lie  evidence.     That  exception,  my  Lords,  is  much  too 
^ide.    It  was  evidence  to  show  the  state  of  his  mind. 
If  used  as  evidence  of  the  truth  of  the  entries,  as 
evidence  connected  with  the  existence  of  the  debt,  the 
exception  would  have  been  to  the  abuse  of  it ;  to  an 
improper  mode  of  dealing  with  it,  and  not  to  its  admis- 
sibility   itself.      But    that   evidence    being    properly 
receivable  with  regard  to  the  state  of  his  mind,  I  take  it 
for  granted  that  it  was  properly  used ;  and  your  Lord- 
ships cannot  doubt  but  that   the  learned  Judge,  in 
summing  up  to  the  jury,  told  them  to  what  part  of  the 
issue  it  was  applicable,  and  to  what  extent  it  might  be 
used,  as  supporting  that  issue.     There  is  no  exception 
taken  to  the  summing  up  of  the  learned  Judge. 

The  argument  has  run  here  as  though  this  was  used 
iu  order  to  enable  a  man  by  \\\is  own  declarations  to 
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defeat  a  claim  made  against  him  of  a  pecuniary  nature. 
If  used  for  that  purpose  it  was  proper  matter  of 
objection. 

It  therefore  comes  to  this,  the  summing  up  of  the 
learned  Judge  is  free  from  objection ;  this  was  pertinent 
evidence  to  the  issue,  if  properly  used ;  therefore,  the 
House  must  take  it  for  granted,  as  every  Appellate 
Tribunal  must  take  it  for  granted,  that  that  which 
might  have  been  properly  done  in  the  jurisdiction 
below,  was  properly  done,  more  particularly  when  the 
parties  are  understood  to  have  taken  every  objection 
which  was  fairly  open  to  them,  and  yet  took  no  excep- 
tion to  the  summing  up. 

The  second  matter  of  objection  relates  to  the  appli- 
cation of  the  verdict.  Now  it  will  be  observed  that 
the  issues  were  framed,  as  I  have  before  said,  in  a 
manner  which  possibly  may  be  thought  deserving  of 
the  attention  of  the  learned  Judges  below,  with  regard 
to  future  practice.  If  the  issue,  instead  of  saying 
"  Whether  the  said  documents  or  any  of  them,''  had 
said,  "  Whether  the  said  documents  were  respectively 
obtained  by  fraud,''  it  would  have  got  rid  of  the 
objection ;  but  looking  at  it  as  it  is,  it  is  said  that  there 
is  a  great  difficulty  in  applying  the  verdict  to  the 
issue,  so  as  to  make  that  verdict  the  foundation  of  a 
correct  judgment. 

The  first  issue  directed,  is  whether  Mr.  Fairservice 
"was  of  weak  and  facile  mind,  and  easily  imposed 
upon ; "  the  second  is,  whether  the  said  documents,  or 
any  of  them,  were  obtained  "by  fraud,  or  circumvention, 
or  intimidation."  Verdict  for  the  Pursuer.  My  Lords, 
this  mistake  is  committed.  Instead  of  entering  the 
verdict  of  the  jury  according  as  it  must  have  been 
understood  to  have  been  pronounced,  the  officer's  note 
of  that  verdict  was  entered.  It  will  be  perfectly  well 
understood  at  your  Lordships'  bar,  that,  although  the 
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clerk  at  Nisi  Prius  takes  the  verdict  for  Plaintiff  or 

Defendant,  the  postea  is  not  entered  up  "  Verdict  for 

Plaintiff/'  or  "  Defendant/'     The  postea  is  entered  up 

''And  the  jury  upon  their  oaths  say  that  the  Defendant 

did  promise  and  undertake/'  or  that  the  Defendant  did 

this,  that,  or  the  other ;  embodying  in  the  entry  on  the 

postea  that  which  is  the  substance  of  the  finding.     The 

learned  Judge  says  to  the  jury,  if  you  are  of  opinion 

that  such  and  such  facts  occurred,  then  you  will  find 

your  verdict  for  the  Plaintiff;  if  you  are  of  opinion 

that  such  and  such  other  facts  occurred,  you  will  find 

your  verdict  for  the  Defendant.     It  is  well  known  that 

irhen  (though  the  clerk  takes  a  note  of  the  verdict  as 

being   simply  for  Plaintiff  or  Defendant)   the  entry 

comes  to  be  made  upon  the  postea,  it  is  expanded  so  as 

to  form  in  substance  an  answer  to  the  question  put ;  just 

WkB  when  you  ask  a  witness,  was  so  and  so  present  ?  Yes, 

is  his  answer;   but  if  you  had   to  state  that  man's 

crvidence,  you  would  not  put  his  answer  "Yes,"  you 

^would  state  that  the  witness  had  said  that  A.  B.  was 

-present.     So  that  here,  this  appears  to  me  to  be  little 

more  than  a  misprision  of  the  clerk  in  making  the 

entry.     Suppose  the  learned  Judge  directed  the  jury 

thus, — Gentlemen,  in  whatever  verdict  you  give,  you 

must  be  unanimous;    you  cannot  find  a  verdict  for 

the   Pursuer,  or  for  the  Defender,  upon  the  ground 

that   some  of  you  think  that  five  of  the  documents 

were   obtained  by  fraud,  and  others    of  you  think 

that  some  of  them  were  obtained  by  intimidation,  and 

so  dividing  yourselves.    You  all  agree  that  the  twenty 

documents  were  obtained  by  some  of  these  means,  but 

you  differ  with  regard  to  the  means  as  applicable  to 

certain  sets  of  them ;  you  cannot  find  your  verdict  at 

all  for  the  Pursuer  in  such  a  case:   but  if  you  are 

unanimously  of  opinion  that  the  whole  of  these  twenty 

documents  were  obtained  by  the  same  means,  being 
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unanimous  as  to  the  documents^  and  being  unanimous 
as  to  the  means^  you  may  find  your  verdict  ^or  the 
Pursuer ;  or  if  you  are  of  opinion,  unanimously,  that 
certain  of  these  documents  were  obtained  by  given 
means,  and  others  were  not,  you  may  give  your  verdict 
for  the  Pursuer  with  regard  to  the  documents  numbers 
one  to  ten,  and  for  the  Defender  with  regard  to  the 
documents  from  ten  to  twenty.  I  say,  my  Lords, 
supposing  the  learned  Judge  had  so  directed  the  jury, 
this  issue,  notwithstanding  the  form  in  which  it  is 
framed,  would  admit  of  such  a  summing  up  as  might 
be  the  foundation  of  a  correct  verdict. 

Then  are  your  Lordships  to  presume  that  there  was 
a  correct  summing  up  in  this  case  ?  No  doubt  you  are, 
and  are  bound  so  to  do,  there  being  no  objection  to  it, 
and  no  reason  upon  earth  why  the  common  principle 
should  not  prevail,  of  presuming  things  to  have  been 
rightly  and  properly  done,  until  you  have  some  ground 
presented  for  inferring  the  contrary. 

Now  it  will  be  observed  that,  when  this  case  came  on 
before  the  Court  below  to  apply  the  verdict,  they  would 
have  had  the  report  of  the  learned  Judge^s  summing 
up,  and  they  would  have  had  the  answer  of  the  jury. 
There  is  no  doubt,  that,  below,  the  learned  Judge 
reported  that,  which,  independent  of  any  character 
belonging  to  the  learned  individual  in  the  particular 
case,  any  Judge  competent  to  his  duty  would  have  done. 
He  would  report  "  I  directed  the  jury  that  they  must 
be  unanimous ;  and  that  if  they  were  of  opinion  so  and 
so,  and  so  and  so,  they  could  find  a  verdict  generally 
for  the  Pursuer .^^  With  this  special  report  from  the 
Judge,  the  Court  below  had  the  answer  of  the  jury, 
"Verdict  for  the  Pursuer .''  What  does  "Verdict  for 
the  Pursuer  '^  mean  ?  You  must  resort  to  the  summing 
up  to  know  what  "Verdict  for  the  Pursuer''  means. 
It  means  that  each  and  every  one  of  the  respective 
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documents  was  obtained   by  such  and  such  means.      MAmiAwsin 
Then,  when  the  Court  had  so  assumed^  the  proper  mode        cawkb. 
of  entering  up  and  applying  the  verdict  upon  the 
record  would  have  been  to  state  not  "  Verdict  for  the 
Pursuer/'  generally,  but  that  the  jury  found  that  the 
said  documents  mentioned  were  obtained  by  such  and 
such  means.    It  seems  to  me,  therefore,  that  this  is  a 
mere  mis-entry  of  the  verdict.    What  is  the  course  to 
be  followed  in  such  a  case  ?    Why,  it  is  a  perfectly  well 
known  due.      It  is  that,  perceiving  a  verdict  which 
appears  to  be  inapplicable  to  the  issue,  from  its  uncer- 
tainty and  ambiguity,  you  refer  to  the  Judge  who 
tried  the  cause,  that  the  verdict  may  be  entered  accord- 
ing to  the  substance  of  the  actual  finding,  which  he  may 
state  from  his  notes.     It  is  not  at  all  too  late  to  do 
that ;  and  it  has  been  of  frequent  practice.    My  Lords, 
there  are  several  cases  in  which  it  has  been  done,  even 
lifter  a  judgment  of  reversal.    In  one  case  which  I  may 
xnention,  a  modem  one  (there  are  ancient  cases  to  the 
autme  efiect),  Richardson  v.  Mellish  (a),  in  which  I  was 
of  counsel,  the  Court  of  Common  Pleas  had  given 
judgment  against  a  motion  for  arrest  of  judgment. 
A  writ  of  error  was  brought  in  the  King's  Bench,  and 
the  judgment  was  reversed.    Application  was  made  to 
the  Common  Pleas  to  amend  the  record  by  the  Judge's 
notes ;  I  objected,  the  judgment  being  reversed.     That 
was  held  not  to  be  a  valid  objection,  and  the  Court  of 
Common  Pleas  amended  the  verdict  by  Lord  Gifford's 
notes,  and  under  remarkable  circumstances,  for  Lord 
Giffard  had  ceased  to  be  a  Judge  of  the  Court  at  the 
time,  being  then  Master  of  the  Rolls ;  but  the  Court 
sent  for  his  notes,  and  they  used  his  notes  to  correct 
the  entry  of  the  verdict.     The  parties  then  went  to  the 
King's  Bench,  to  ask  the  King's  Bench  to  alter  the 
record  in  that  Court,  to  make  it  correspond  with  the 

(a)  1  Cls.  &  Fin.  224. 
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maeianski  record  as  it  stood  in  its  amended  state  in  the  Common 
caiens.  Pleas  ;  and  then  to  amend  and  alter  that  judgment  of 
opini^.^'  reversal  to  a  judgment  of  affirmance.  Some  doubt  was 
entertained,  and  it  was  fought  with  considerable  spirit. 
It  was  a  large  verdict,  and  the  Court  were  induced  to 
make  a  special  entry  of  those  circumstances,  upon  which 
a  writ  of  error  was  brought  to  this  House,  and  the 
objection  was  again  raised  before  your  Lordships  ;  but 
you  held  that  this  was  matter  of  practice  of  the  Court 
below,  of  which  you  could  take  no  notice,  and  the 
judgment  was  affirmed. 

So,  my  Lords,  we  find  in  several  other  cases,  though 
I  need  hardly  refer  to  them,  because,  in  Tidd's 
Practice  (a),  the  matter  is  fully  explained,  with  a  note 
of  the  authorities.  But  I  will  just  mention  one  case, 
in  order  to  show  how  strong  the  practice  is ;  because 
it  was  a  criminal  case,  and  the  man  was  executed.  The 
case  of  Short  v.  Coffin  {b).  There  was,  indeed,  another 
case — that  of  Harrison  v.  King  (c),  where  the  amend- 
ment was  refused.  But  why  ?  It  was  not  only  after  a 
judgment  of  reversal,  but  eight  years  after  the  trial. 
And  the  ground  upon  which  it  was  refused  was,  that, 
coming  so  late,  you  had  to  trust  to  the  memory  and 
the  recollection  of  the  Judge;  and  when,  as  Lord 
Tenterden  said,  the  gentlemen  at  the  bar  might  have 
left  the  bar,  whose  assistance  might  be  necessary  to 
make  the  entry  correspond  with  what  had  actuaUy 
taken  place  at  the  trial.  It  was  merely  on  account  of 
the  delay  that  the  amendment  was  reftised,  although 
after  a  judgment  of  reversal. 

It  is  a  matter  of  constant  practice,  and  your  Lord- 
ships find  it  laid  down  by  Mr.  Tidd,  that  it  may  be 
done  at  any  stage  of  the  proceedings.    It  is  in  the 

(a)  Under  the  heads  Verdict  and  Pogtea, 
{h)  5  Burr.  2730.    See  also  Eddowes  y.  Hopkins,  Dong.  377-8. 
(c)  1  Bam.  &  Aid.  161. 
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diicretion,  of  ooune,  of  the  Court  below,  who  will     mamamim 
exerdae,  it  is  to  be  supposed,  a  sound  discretion  on       c^'- 
the  subject.  opinum. 

Then,  mj  Lords,  how  does  the  present  case  stand  ? 
Ibere  is  an  issue  which,  if  properly  conducted,  would 
lead  to  a  verdict  which  might  be  the  proper  founda- 
tion of  a  judgment;  but  here  is  an  ambiguous  verdict. 
The  proper  course,  and  the  course  sanctioned  and  called 
tor  by  practice,  seems  to  me  to  be  to  let  this  case 
itand  over  m  order  to  furnish  an  opportunity  for  an 
application  to  the  Court  below  to  amend  the  entry  of 
the  verdict  according  to  the  Judge's  notea     It  is  in 
that  learned   Judge's   discretion   (always  meaning  of 
ooarae  not  an  arbitrary  discretion,  but  one  governed 
bj   law  and  justice)  what  course  under  the  circum- 
atanoes  he  may  think  proper  to  pursue.    If  he  thinks 
fit  to  alter  the  entry  of  the  verdict,  then  it  will  be  for 
tlie  Court  to  say  whether  they  will  amend  the  appUcO" 
€ion  of  that  verdict;  in  which  event,  the  record  in 
'UuB  House  will  be  amended  so  as  to  correspond  with  it, 
mud  the  House  will  give  judgment  according  to  the 
veoord  in  its  amended  state. 

My  Lords,  we  had  occasion  to  see  in  another  case 
lately,  that  no  Appellate  Court  can  take  notice   of 
-matter  not  contained  in  the  bill  of  exceptions  on 
^hich  it  proceeds ;  nor  can  it  regard  any  matter  which 
is  not  authenticated  by  the  Judge's  signature.    The 
documentary  evidence  in  the  present  case  forms  no 
part  of  the  record ;  neither  is  any  part  of  it  authenti- 
cated by  the  Judge. 

These  circumstances  (though  for  the  reasons  which 
I  have  stated  not  material  to  the  result  of  the  present 
appeal)  deserve  to  be  adverted  to  as  a£fecting  the 
regularity  of  judicial  proceedings. 

With  respect  to  the  question  how  far  the  pleading 
put  in  by  Marianski  to  his  wife's  suit  for  alimony  is 
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MABmrsKi      evidence  against  him  in  the  present  snit,  my  noble  and 
CAiBMfl.       learned  friend  and  myself  have  conferred  a  good  deal. 

^opiniom.  '     The  document  in  question  stands  on  a  footing  quite 
different  from  that  of  pleadings  in  genend^  for  it  is  . 
signed  by  the  party  himself;    and  I  recollect  to  Iimve:^ 
asked  (though  I  do  not  remember  that  I  received  ai^ 
answer)  whether  it  was  upon  oath  or  not.    Assoming^ 
however^  that  it  was  not  upon  oath,  still  it  was  a  repre — 
sentation  made  by  the  individual  himself  under  hit 
hand,  as  to  the  state  of  his  own  circumstances.   By  that ' 
document  he   described  himself  as  living   upon    8f. 
a  week.    And  one  of  the  points  in  this  cause  being 
whether    Marianski   had   the    means   to    make    the 
advances  which  he  claimed  to  be  due  to    him,  the 
document  was   tendered  to   show    his  position    and 
resources,  at  a  period  shortly  antecedent  to  that  at 
which  the  advances  were  alleged  to  have  been  made  by 
him. 

Now,  it  certainly  appears  to  me  that  this  document 
is  not  open  to  the  objection  which  would  apply  to 
pleadings  in  ordinary ;  and  I  am  of  opinion,  that,  being 
a  statement  of  his  own  circumstances,  made  by  the 
individual  and  signed  by  him,  the  fact  of  its  having 
been  made  in  the  course  of  another  suit  ought  not  to 
render  it  inadmissible  as  evidence  in  this  suit. 

At  present,  therefore,  I  should  advise  your  Lordships 
to  let  this  cause  stand  over,  in  order  to  afford  the 
parties  an  opportunity  of  applying  to  the  Court  below 
in  the  manner  and  for  the  purpose  which  I  have 
mentioned. 

Lord  Brougham  : 

LordBrou^^'t       My  Lords,  the  result  which  my  noble  and  learned 

friend  has  now  stated  to  your  Lordships  has  this  great 

advantage,  that  it  tends  to  prevent,  as  I  most  earnestly 

hope  it  may  be  found  to  prevent,  opening  the  case 
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again,  and  sending  it  to  a  new  trial  •  because  upon  the  >f^^"»i 
evidence  none  of  us  entertain  the  shadow  of  a  doubt.  <^^*- 
nii6  merits  appear  to  us  to  be  all  one  way ;  and  it 
^wonld  be  a  most  cruel  thing  if  it  should  happen  that  all 
this  inquiry  had  to  be  gone  into  over  again,  which 
most  lead  to  the  same  result,  and  only  be  the  cause  of 
additional  expense,  delay,  and  vexation  to  the  unfor- 
tunate parties. 

My  Lords,  nothing  which  has  passed  upon  the  pre- 
sent occasion  ought  at  all  to  shake  the  opinion  which  I 
venture  to  hope  has  been  come  to  by  professional  men 
in  the  Court  below,  that  the  practice  (a)  to  which  my 
noble  and  learned  friend  has  referred,  is  mala  praxis. 
That  it  is,  and  that  it  has  been,  the  practice  of  that 
Court,  I  am  afraid  is  very  true.  I  trust,  however,  that 
it  will  be  reconsidered,  and  that  a  new  course  will 
hereafter  be  taken;  for  this  case  is  only  one  of  the 
many  instances  in  which  we  see  the  perils  to  which  the 
Boitor  and  the  administration  of  justice  are  exposed  by 
that  practice. 

My  Lords,  I  had  occasion  two  years  ago,  in  the  case 
of  Irvine  v.  Kirlipatrick,  to  comment  upon  it ;  but  I 
observe  that  in  the  report  (i)  of  that  case  there  is 
rather  an  unfortunate  error,  for  it  represents  me  as 
baling  said— • 

It  mnat  be  a  bad  course  of  proceeding  which  cannot  be  pre- 
-^tf  Ated  from  working  confusion  and  begetting  error  by  the  accident 
€>f  a  jury  finding  specially,  where  no  power  exists  of  preventing  them 
£r€nt^  finding  a  general  verdict. 

^Phat  is  the  reverse  of  what  was  said,  obviously  by 
the  omission  of  the  word  but.  It  should  be, — "  Which 
^^^n>xiot  be  prevented  from  working  confusion  and 
I^^S^^ng  error  but  by  the  special  finding  of  the  jury/^ 

(a)  As  to  the  framing  of  issues  in  the  alternative  form. 
{b)  7  Bell's  Ap.Ca.  216. 

Q  2 
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My  Lords,  I  ought  to  state  that  I  entirely  concur 
with  my  noble  and  learned  friend  with  respect  to  the 
opimd.  '  pleading  in  the  suit  of  alimony ;  holding  as  I  do  that 
the  defence  of  Marianski,  being  in  writing,  and  signed 
by  himself,  is  to  be  regarded  in  the  light  of  an  ad- 
mission ;  which  will  not  only  bind  him,  though  in  a 
dijBPerent'  suit,  but  would  have  bound  him,  though  in 
no  suit  at  all  (a). 

Inierhcutor  disallowing  the  ewceptiom  affirmed^  and 
Cause  remitted. 

(a)  Taylor  on  Evidence,  479. 


Deans. — Dodds  &  Greto. 
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ARNOT        ....        Appellant. 
BROWN        ....        Respondent. 


1862. 
ethattdlthMap, 

Mr.  Bolt   and   Mr.  Anderson,  for  the   AppeUant;  iJ^^^^ 
Mr.  BetheUmd  Mr.  G.  H.  Pattison,  for  the  Respondent,  f^fiirff 
Tke  authorities  cited  upon  the  only  point  decided  by  Ltici^ted! 

J  though  perliapi 

the    House  were    Trotter  v.  Famie   (a).   Sunnton  v.  probiem»tkaL 

^   ''  Order  by  oon- 

Pedie    (A),    and    Dickson   v.   Monkland  Canal   Com-  ^^^l^SS^ 

» /_\  acientifie  Buper- 

^^Onjf  [C).  Intendenoeto 

The  circumstances  appear  from  the  remarks  of  the  a  projected  wiu^ 
LiOrd  Chancellor  in  movinsc  for  judgment  (d) .  proTe  %  patiie 

^  wo  \    /  nulaance.     In- 

terim  interdict 
against  the  work. 

The  Lord  Chancellor  (e) :  SSSk^  «n. 

M7  Lords^  the  law  of  Scotland  allows  any  one  to  t^aeertatos^ 

-      ^    ,  .  cification  woiud 

aak  an  mteroict  prospectively.    And  of  this  lunsdiction  not  prore 

•*  nozioas.    Aoqoi- 

we  have  an  illustration  in  the  present  appeal.  J^^  intact 

Being  called  upon  to  grant  an  interdict  before  the  ^^'JSS.'^t  m 

edleged  nuisance  came  into  existence^  the  Court  below  ^t^tt»potot of 

ordered  certain  experiments  to  be  made  :  because,  my  nnisanoe  was 

^  ,  concluded;  and 

liords,   a   candle    manufactory    is    not  necessarily  a  ^{^,^J5J** 
nuisance.   Science  has  gone  far  to  prevent  many  things  for"^bSforo*a 


which  were  formerly  of  that  description  from  being  so  ^"^ 

now.      It  is.  therefore,  not  very  easy  to  determine  the  Ij^^teiiauf s 

Case. 

beforehand  whether  any  given  operation  shall  prove  ^^^  ciliiedhr't 
noxious  or  not.       In   this  state   of  uncertainty  the        <y»»w*. 
Appellant    asked    for    an    interdict   to    prevent    the 
Respondent  from  erecting  on  the  premises  in  question 

(a)  5  Wil.  &  Bh.  649.  (b)  M'L.  &  Rob.  1018. 

(c)  1  WU.  &  8h.  636.     See  also  12  Shaw,  518  ;  15  Shaw,  523  ; 
and  4  Dnnlop,  386. 

(d)  Bat  see  the  Court  of  Session  Cases,  Second  Series,  voL  ix. 
p.  497 ;  and  voL  x.  p.  95. 

(e)  Lord  St.  Leonards. 
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abnotv.bbown.  '^machinery  fitted  for  the  purpose  of  candle-making/' 
Lord  Ghancoun's  An  interim  interdict  was  granted,  and  upon  an  order 

opinion,  ^  , 

for  an  experiment  that  interdict  was  enlarged. 

The  Appellant  insisted  that  candle-making  was  in 
itself;  and  at  common  law^  absolutely  a  nuisance.  To 
this  the  Respondent  answered,  not  by  a  denial  that 
candlemaking  was  intended,  but  by  an  assertion  that, 
according  to  his  method  of  conducting  the  work,  no 
nuisance  would  arise. 

My  Lords,  the  experiments  ordered  by  the  Court 
below  (for  there  was  a  succession  of  them)  were  con- 
ducted under  the  superintendance  of  scientific  persons ; 
— both  parties  being  allowed  to  be  present  and  to  watch 
the  proceedings.  It  is  not  necessary  to  go  into  parti- 
culars ;  but  it  is  impossible  that  any  result  could  have 
been  more  satisfactory.  It  is  enough  to  state  that  the 
report  to  the  Court,  from  those  scientific  persons  chosen 
with  the  consent  of  both  parties,  was  entirely  in  favour 
of  the  Respondent,  whose  process  of  candle-making  was 
shown  to  be  one  that  "  could  not  in  the  least  incom- 
mode the  neighbourhood,  either  by  injuring  health  or 
giving  out  any  offensive  smell.^' 

My  Lords,  the  Appellant,  in  his  printed  case, 
states  that  "as  this  report  was  a  judicial  report, 
affording  a  j^riTwa/aric  case  in  favour  of  the  Respon- 
dent's new  mode  of  manufacture,  he  was  advised 
that  he  ought  to  consent  to  a  recal  of  the  interim 
interdict,^^  He  adds,  to  be  sure,  that  this  consent 
was  with  an  "  understanding  that  the  cause  would  be 
proceeded  with  by  adjusting  an  issue,  closing  the 
record,  and  sending  the  case  to  trial  with  a  view  to 
final  judgment/'  But,  my  Lords,  no  such  under- 
standing was  embodied  or  expressed  in  the  interlocutor 
which  followed  that  consent.  And  I  apprehend  there 
is  nothing  in  the  case  to  justify  the  belief  that  any 
such  understanding  existed.     The  acquiescence  in  the 
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report  is  admitted ;  and  by  the  interlocutor  of  the  17th  AmroTy.BBowir. 
of  July,  1849,  proceeding  on  that  report,  the  interim  ^^J^S!^!^' 
interdict  is  recalled.    This  order,  therefore,  must  be 
read  to  mean  that^  as  the  matter  then  stood,  the  point 
of  nuisance  or  no  nuisance  was  concluded. 

But  the  Appellant,  in  the  next  place,  says:  ^'I 
see  now  that  this  trade,  carried  on  according  to  the 
specification,  is  not  a  nuisance;  but  it  may  become 
one/'  My  Lords,  when  that  contingency  arises,  the 
Appellant  will  be  at  liberty  to  apply  for,  and  obtain 
£roni  the  Court  of  Session,  a  fit  and  proper  remedy  for 
any  mischief  he  may  sustain. 

Without  going  into  several  points,  which  have  been 
^▼ery  ably  argued  at  your  Lordships'  bar,  but  which  do 
Slot  caU  for  decision  as  they  have  been  got  over  by 
"waiver  and  acquiescence,  I  submit  that  no  ground  has 
"been  shown  for  your  Lordships'  interposition,  and  that 
'this  appeal  should  be  dismissed  with  costs. 
Ordered  accordingly. 


Richardson,  Loch  ,&McLaubin. — William  Rogers. 
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FERGUSSON         ....        Appellant. 
SKIRVING  AND  OTHERS  .        .        Rbspondbnts  (a). 

1869. 
WthMay, 

ofYmc!^tt^  The  Appellant  was  master  of  a  parish  school  in 
TO^ibteStthe  Dumfriesshire.  The  Respondents  were  heritors^  or 
coortHf  jnsttoe  landowners^  of  the  same  parish^  and  the  object  of  the 
at  the  time  when  action  by  the  Appellant  against  the  Respondents  was 
°*Sfe-that  *^  reduce  and  set  aside  a  certain  sentence  pro- 
IppittotSies^*  nounced  by  the  Reverend  the  Presbytery  of  Dumfries, 
"ceMi^^S?  u?e  whereby  the  Appellant  had  been  deposed  from  his  office. 
i^i^uanvs   ^         The  main  ground  forming  the  basis  of  the  action  of 

printed  Case  i  .  ,  i 

prepared  for  the  rcductiou,  was  au  allegation  that  the  sentence  in 
question,  as  well  as  other  proceedings  of  the  Presbytery, 
had  not  been  authenticated  as  required  by  the  Act  of 
1686,  c.  4  j  the  Appellant  contending  that  the  minutes 
of  the  Court  must  be  signed  at  the  time,  whereas  they 
appeared  to  have  been  signed  ea^  intervalh. 

The  Respondents  urged  that  the  Act  did  not  apply 
to  ecclesiastical  tribunals,  whose  proceedings  upon  the 
principle  credendum  est  clerids  were  above  technical 
formalities. 

The  Lord  Ordinary  [Ivory)  made  "  great  avizandum^^ 
to  the  lords  of  the  first  division  of  the  Court  of  Session. 
And  on  the  26th  of  June,  1 850,  their  lordships  repelled 
the  reasons  of  reduction,  and  found  the  Appellant 
liable  in  expenses. 

Mr.  Bovill  WBs  heard  for  the  Appellant,  Mr.  Anderson 
for  the  Respondents. 

The  points  disposed  of  by  the  House  sufficiently 
appear  from  the  following  opinion  of 

(a)  See  Court  of  Session  Cases,  Second  Series,  vol.  xii.  p.  1145. 
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The  Lord  Chancellor  (a) :  fwousbom 

My  Lords,  this  case  is  one  of  form,  not  of  substance.  ^"S^Sn»^^ 
Vhe  Act  of  1686,  c.  4,  does  not  appear  to  have  Lord  ohmeaior't 
leen  held  applicable  to  the  decisions  of  Presbyteries. 
>ne  of  the  judges  in  Dicksonfs  case{b)  expressly 
tates  this  to  have  been  the  general  opinion.  The 
^<;t  does  not  declare  that  the  judgment,  if  not  signed, 
liall  be  void,  but  that  extracts  firom  it  shall  be  void 
ind  null  unless  the  interlocutors,  which  are  the 
rarrants  thereof,  be  signed.  Experience  shows  that 
interlocutors,  properly  so  called,  are  but  rarely  signed 
irhen  they  are  pronounced,  and  to  require  such  extreme 
particularity  would  often  be  inconvenient  in  courts  of 
justice.  The  Act  accordingly  does  not  say  that  interlo- 
cutors shall  be  signed  at  the  time,  but  simply  that  they 
ahall  be  signed,  and  subsequent  signature  has  always 
been  deemed  sufficient. 

I  must  take  an  ancient  statute  like  this  to  operate 

■ooording  to  the  uniform  construction  which  it  has 

received  in  Scotland  from  the  time  of  its  passing.    Now, 

how  do  we  arrive  at  a  knowledge  of  that  construction  ? 

Why,  by  the  Acts  of  Courts  of  Presbytery  themselves ; 

and  by  the  submission  which  has  been  paid  to  them. 

And  what  would  be  the  effect  if  your  Lordships  were 

^ow  to  decide  according  to  the  Appellant's  contention  ? 

that  every  Act  of  Presbytery  done  during  the  period  of 

i^early  two  centuries  would  be  subjected  to  challenge, 

uid  brought  into  Court  in  order  to  be  set  aside  on 

g;raunds  of  informality. 

I  may  observe,  my  Lords,  that  the  word  "Literlocutor^* 
La  a  technical  expression,  not  very  likely  at  the  date  of  the 
Matute  to  have  been  applied  to  Acts  of  Presbyteries. 

Take  the  case  of  one  of  the  Lords  Ordinary  of  the 
CTourt  below.      When  he  makes    an  interlocutor,   a 

(a)  Lord  St.  Leonards. 
iff)  Court  of  Session  Cases,  Second  Series,  vol.  xiL  1153. 
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fbboussoh      minute  is  usually  prepared,  from  which  the  order  is 

^"OTHEMf""*    drawn  up  and  formally  considered.      The  signature^ 

Lord  ch^ueOot'*  peradveuture,  may  not  take  place  till  a  subsequent  day ; 

*'''"^*        and  yet  no  one  can  dispute  that,  according  to  the 

uniform  practice  in  Scotland,  this  is  a  full  satisfiBU^on 

and  compliance  with  the  Act  of  Parliament. 

The  judges  in  Scotland  have  very  properly  considered 
themselves  bound  to  look  to  the  usage  which  has  pre- 
vailed in  Courts  of  Presbytery,  in  order  to  ascertain 
whether  or  not  by  law  these  proceedings  were  duly 
authenticated.  Accordingly,  the  Court  below  directed 
a  reference  to  the  Very  Reverend  Principal  Lee  and  to 
the  Procurator  of  the  Church  of  Scotland,  to  inquire 
into  and  report  upon  the  practice  of  ecclesiastical 
judicatories  in  regard  to  the  authentication  of  their 
proceedings.  From  the  elaborate  report  before  your 
Lordships,  it  appears  that  a  very  sensible  rule  is  laid 
down  in  these  tribunals.  And,  my  Lords,  I  must  own 
I  was  quite  surprised  when  I  called  for  the  original 
proceedings  in  the  very  case  now  under  consideration; 
for  I  venture  to  say  that  there  is  no  judicial  body  what- 
ever whose  minutes  exhibit  greater  regularity,  and  care, 
and  precision.  My  humble  advice,  therefore,  to  your 
Lordships  will  be,  that  there  has  been  here  a  due 
compliance  with  the  Act  of  Parliament. 

There  was  another  objection  made,  namely,  that  the 
Court  of  Presbjrtery  had  cancelled  certain  portions 
of  their  own  minutes ;  but  it  is  perfectly  clear  that  this 
proceeding  was  acquiesced  in  by  the  Appellant,  who  had 
the  option  of  preventing  it  if  he  had  chosen,  but  he  kept 
obstinately  silent,  expressing  no  opposition  to  the 
cancellation,  so  that  he  cannot  now  be  heard  to 
impeach  it. 

My  Lords,  a  point  was  indeed  raised  in  the  opening  by 
the  Appellant^s  counsel,  but  very  properly  not  insisted 
upon  in  the  reply,  as  to  the  Act  of  the  43  Geo.  III. 
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c.  54,  8.  21.    That  Act,  however,  does  not  provide  any      FwwnsaoM 
particular  mode  of  giving  or   signing  sentences   by    ^^^em.^*^ 
Courts  of  Presbytery;  and,  therefore,  if  the  Legislature,  Lord  ck^^ieeaat'$ 
luiowing,  as  it  must  have  done,  what  was  the  actual 
practice  of  those  tribunals,  directed  no  change,   the 
cdrcumstance  furnishes  an  argument  to  show  that  the 
existing  practice  was  intended  to  be  confirmed.     I 
propose,  therefore,  my  Lords,  that    this    appeal   be 
dismissed  with  costs. 
Ordered  accordingly  (a). 

(a)  The  Lord  Chancellor,  in  course  of  the  hearing,  remarked 
that  the  Appellant*8  caie  extended  to  109  printed  quarto  pages.  His 
Lordship  hoped  that  the  Appellant's  school  had  been  a  good  one, 
and  that  he  oonld  afford  such  costly  litigation. 


William  Rogers. — Grahame,  Weems,  &  Grauame. 
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1863. 

Ibth  and  16tA 

June, 

A  trustee  held 
responsible  for 
the  consequences 
of  a  breach  of 
trust  notwith- 
standing indem- 
nit7  clauses 
unusually  exten- 
sive. 

Diversity  of  the 
grounds  on  which 
the  Court  below 
and  the  House 
proceeded. 

Where  on  a 
sale  by  auction 
the  purchaser 
makes  default, 
the  omission  to 
re-sell  under  the 
usual  clause  is 
not  necessarily  a 
breach  of  trust. 

General  re- 
marks by  the 
Lord  Chancellor 
on  the  danger  to 
trustees  of 
taking  house 
property  as 
mortgage  secu- 
rity, and  on  the 
hazard  of  trust- 
ing to  the 
opinions  of 
surveyors. 

Where  the  in- 
strument creat- 
ing the  trust  does 
not  specify  the 
securities  to  De 
taken,  they  must 
be  understood  in 
Law  to  mean 
such  securities  as 
atrustee  of  funds 
can  properly 
accept 

Censure  by  his 
Lordship  on  the 
prolixity  of  the 
Appellant's 
printed  Case. 


THOMSON 
CHRISTIE 


Appellant. 
Respondent. 


The  object  of  the  suit  was  to  fix  with  liability  the 
representative  of  a  trustee  who  had  also  acted  as  paid 
solicitor  under  the  trust. 

The  Court  of  Session  treated  the  case  as  one  rather 
of  professional  than  fiduciary  culpability  (a). 

Mr.  Bethell  and  Mr.  B.  Andrewes,  for  the  Appellant ; 
Mr.  Rolt  and  Mr.  Anderson,  for  the  Respondent. 

The  circumstances  are  sufficiently  disclosed  by  the 
following  observations  of 

The  Lord  Chancellor  {b) : 

My  Lords,  Mr.  Thomson,  a  writer  to  the  signet,  was 
one  of  the  trustees  of  Matthew  Haldane,  of  Eingslaw, 
a  gentleman  who  died  so  far  back  as  the  year  1789. 

In  1819,  Mr.  Thomson,  being  then  the  surviving 
trustee,  and  continuing  to  carry  on  the  trust,  instituted 
certain  proceedings  for  the  purpose  of  having  the  pro- 
perty distributed  under  the  direction  of  the  Court  below. 
In  1822   he  brought  in  his  accounts,  and  four  years 

(a)  Lord  Justice  General :  This  case,  like  all  such  cases  of 
liability  enforced  against  a  law  agent,  is  a  painful  one.  I  see  no 
ground  for  relieving  the  Defender. 

Lord  Mackenzie :  I  must  concur.  On  the  purchaser's  failure  to 
comply  with  the  articles  of  roup,  the  subjects  might  have  been  put 
up  for  sale  again.  This  case  is  not  harder  than  many  to  be  found  in 
the  records  of  this  Court ;  such  as  the  case  of  MtteDonald  of 
St,  Martyns,  and  the  case  of  StrtUhers  v.  Laing,  [Both  these  were 
cases  of  professional,  not  fiduciary,  culpability.] 

Lord  FuUerton  :  I  am  of  the  same  opinion,  &c. 

See  Scotch  Jurist  of  23rd  Nov.,  1849. 

{b)  Lord  St.  Leonards. 
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aftenrards  (in  1826)  he  advanced  600/.  wbich  had  come       ttowkw 
to  his  hands  as   part    of   the   property  in  the  way       crawrns. 
which  I  am  about  to  mention.     But,  before  doing  so,  I  ^^'^^S^' 
ought  to  state,  that  by  the  original  instruments  creating 
his  trust,  he  was  bound  to  lay  that  money  out  on 
securities,  which,  although  not   defined  or  described, 
must  be  understood  in  law  to  have  meant  such  securities 
as  a  trustee  of  funds  could  properly  accept. 

At  the  same  time,  my  Lords,  I  am  quite  ready  to 
admit  that  the  very  unusual  and  extensive  indemnity 
clauses  in  this  case  might  to  some  extent  cover  an 
improper  disposition,  which,  under  ordinary  circum- 
stances, would  not  be  allowed  (a).  But  this  gentleman, 
without  consulting  any  of  the  parties  interested,  and 
without  taking  the  opinion  of  the  Court,  or  having  any 
oflScer  appointed  to  consider  whether  it  was  right  so 
to  dispose  of  the  fimd,  advanced  600/.  to  one  Ireland 
on  the  security  of  two  houses  then  actually  in  mortgage 
for  8000/.  It  is  true  these  houses  were  represented  as 
at  that  time  worth  4200/. ;  and  there  is  evidence  of  a 
yerj  slight  nature — ^that  of  a  surveyor — ^that  at  a  later 
period  they  had  become  of  a  stiU  larger  value.  But, 
my  Lords,  such  evidence  is  little  deserving  of  con* 

(a)  The  indemnity  clause  referred  to  by  the  Lord  Chancellor  pro- 
vided that "  The  tnutees  having  otherwise  fall  and  absolute  power 
to  do,  in  all  the  premiies  above  mentioned,  just  as  they  think  best 
and  fittest,  being  limited  only  by  their  own  discretion,  and  the  trust 
and  confidence  by  me  reposed  in  them,  and  noways  liable  to  any 
control,  challenge,  interference,  action,  demand,  or  account  from,  by 
or  to  the  children  of  my  said  niece,  or  any  other  person  whatever, 
either  in  respect  of  what  the  trustees  do,  or  what  tiiey  do  not  think 
fit  to  do,  bnt  that  they  shall  be  guided  and  directed  by  their  own 
judgment  and  discretion  only,  and  by  no  other  rule  :  nor  be  under 
or  subject  to  any  other  authority  or  power  whatever,  all  and  every 
other  thing  to  the  contraiy,  whether  in  law,  usage,  or  custom,  not- 
withstanding, the  same  being  hereby  in  the  most  express  manner 
excluded,  debarred,  and  discharged ;  such  being,  and  being  hereby 
declared  to  be,  the  nature  and  extent  of  the  trust  and  confidence  I 
have,  and  hereby  do  place,  in  my  said  trustees." 
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THOKsoir 

V, 

Cbbibtie. 


fidence^  because  there  is  no  man  who  has  decided  or 
acted  in  courts  of  justice  but  is  painfully  aware^  that 
opinum,  where  surveyors  are  employed  for  different  parties^  and 
you  have  evidence  on  both  sides,  the  statements  are 
certain  to  clash,  the  one  with  the  other. 

This  money  was  secured  by  what  we  should  call  a 
second  mortgage  upon  the  property,  and  a  gentleman 
named  Alison  joined  in  a  bond  with  seisin  as  a  security 
for  the  amount  which  was  so  advanced.  That  this 
would  have  been  an  improper  security  by  the  law  of 
England  is  beyond  all  question.  Whether  it  was  so  by 
the  law  of  Scotland  may  be  open  to  a  little  doubt 
But  the  clauses  in  these  instruments  are  so  large,  that 
if  they  were  not  held  to  apply  to  a  security  so  taken  as 
this  is,  I  think  they  really  would  be  inoperative.  It 
therefore  seems  to  me  that  they  must  be  considered  to 
excuse  the  trustees  for  taking  this  security. 

When,  however,  trustees  lend  money,  the  question  is 
not  simply  whether  the  estate  forming  the  security  is 
sufficient  for  the  purpose.  It  lies  deeper.  Is  it 
prudent  to  advance  money  where  there  is  a  prior 
mortgage,  and  more  especially  where  the  value  of  the 
property  is  not  greatly  beyond  its  amount?  I  may 
observe  too  that  house  property  is  never  very  satis- 
factory ;  for  it  is  liable  to  casualties  which  do  not  attach 
in  general  to  land.  Take  for  example  the  accident  of 
fire,  whereby  the  most  valuable  buildings  may  be 
reduced  to  dust  and  ashes  in  the  course  of  a  few  hours. 
In  such  a  case,  unless  the  trustees  are  constantly  alive 
to  the  necessity  of  keeping  an  insurance  afloat  (and  it 
is  very  easy  to  miss  the  day),  there  may  be  nothing  left 
to  secure  the  trust  fund. 

My  Lords,  I  make  these  observations  rather  with  a 
view  to  deter  trustees  in  Scotland  from  doing  acta  which 
may  be  spoken  of  to  their  detriment,  than  as  bearing 
very  closely  upon  the  case  now  in  hand ;  for,  as  I  have 
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'  Mdd^  I  thinks  under  the  peculiar  clauses  to 
I  lutve  adverted^  this  was  an  application  of  the 
,  the  consequences  of  which  a  Ck>urt  of  Equity 
not  Tisit  upon  the  trustee. 
Lords^  so  matters  stood  till  1828  ;  and  we  have 
statement  on  the  face  of  certain  deeds  executed 
Thomson  himself^  that  he  had  found  it  necessary 
'  the  property  forming  the  subject  of  this  security 
I.  In  1828  he  put  it  up  for  sale  by  auction  in 
tSy  under  the  power  which  he  had  by  the 
g^  and  it  was  bought  at  two  different  prices  by 
ferent  persons.  Now  the  purchase  monies  were 
lian  sufficient  to  pay  off  the  8000/.  (the  first 
ge);  and  the  600/.  (the  second  mortgage).  They 
nirplns.  And  it  is  to  be  observed  that  Mr. 
m,  the  trustee,  acted  also  as  the  writer  to  the 

or  attorney  conducting  the  sale.  For  the 
»  of  it  his  bill  was  made  out,  50/.  aU  but  a 
l;  and  he  not  only  charged,  but  was  paid,  as 
to  the  signet  for  his  professional  labour  in 
g  out  the  transaction. 
f  my  Lords,  it  appears  that  the  buyers  at  the 

were  mere  nominal  purchasers.  It  turned  out 
th  of  them  had  bought  for  Mr.  Alison.  Now  who 
[r.  Alison?  He  was  himself  the  surety  for 
dand  in  the  bond  with  seisin,  which  had  been 
a  one  of  the  securities  to  Mr.  Thomson  when  he 
Fanoed  the  600/.  Now,  if  there  was  anything 
ted  to  excite  the  care  and  suspicion  of  a  legal 
— a  solicitor  entrusted  with  the  management 
hetrust  deed — ^taking  upon  himself  the  execution 
business — charging  for  his  labour  and  pains  in 
g  it  into  execution, — ^it  was  the  circumstance 
[r.  Alison,  the  surety  liable  to  pay  the  600/., 
not  himself  have  come  forward,  but  should  have 
Mr.  Thomson  to  the  necessity  of  selling  the 


THomoir 

V. 

CHRxsm. 
Lord  OktmeeUar** 
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thoiibow  property  in  order  to  raise  the  money.  We  should  have 
CttMBTiB.  thought,  therefore,  that  great  caution  would  have  been 
opimon,  '  exhibited  in  accepting  Mr.  Alison  as  the  purchaser  in 
lieu  of  two  persons  who  were  bound  by  the  articles,  and 
who  had  no  right  to  relieve  themselves.  But,  my 
Lords,  Mr.  Thomson  at  once  accepts  Mr.  Alison  as 
purchaser. 

By  the  articles  of  sale  it  was  stipulated  that  the 
purchaser  should  enter  into  bond  with  a  surety  to  pay 
the  money,  and  perform  every  other  duty;  and  it  was 
also  stipulated,  that,  upon  default,  the  seller  might  re-sell 
the  property.  The  learned  Judges  below  seem  to  have 
laid  great  stress  upon  the  circumstance  that  the  pro-* 
perty  was  not  immediately  re-sold  under  that  condition; 
and  the  case  has  been  in  some  respects  argued  upon 
that  ground  at  your  Lordships'  bar.  Now  I  cannot 
agree  that  the  omission  to  re-sell  is  of  itself  a  sufficient 
ground  to  charge  the  trustee.  We  always  have  a 
condition  upon  a  sale  by  auction,  that  if  the  buyer 
does  not  within  a  given  time  pay  the  price,  it  shall 
be  lawful  to  re-sell  the  property ;  and  that  whatever  is 
the  loss  sustained  on  that  re-sale,  it  shall  fall  upon  the 
first  purchaser.  But  it  is  very  seldom  indeed  that  this 
clause  is  put  in  force.  No  trustee  would  resort  to  it  if 
he  were  taking  other  proper  steps  to  carry  out  the 
purchase ;  and  therefore,  my  Lords,  I  do  not  agree  to 
put  the  case  upon  that  omission,  or  to  consider  it  a 
breach  of  trust  upon  the  part  of  Mr.  Thomson. 

But  what  was  the  subsequent  conduct  of  this  gentle- 
man? He  lived  for  three  years  after  the  sale.  Mr. 
Alison,  whom  he  had  admitted  as  the  purchaser,  had 
not  the  money  forthcoming.  He  was,  in  fact,  insolvent. 
So  likewise  was  Mr.  Lreland.  What,  then,  does  Mr, 
Thomson  do  ?  He  suddenly  changes  the  whole  position 
and  character  of  matters — complicates  the  trust ;  and, 
as  far  as  in  his  power,  destroys  the  original  security. 
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Only  obserFe,  my  Lords,  what  takes  place.    Not  a       thomboic 

ahiUing  of  principal  is  ever  paid  by  Mr.  Alison,  although       ^^Butni. 

a  small  sum  for  interest  appears  to  have  been  received.  ^'^J^SS^* 

Mr  Thomson,    nevertheless^  executes  regular  deeds 

conveying  the  whole  property  in  separate  lots  to  Mr. 

Alison.    On  the  face  of  these  deeds,  he  states  that  he 

had  found  it  necessary  to  resort  to  a  sale  in  order  to 

raise  the  money.  He  admits  that  he  had  not  received  the 

money ;  and  yet  he  conveys  the  property  in  the  clearest 

terms  to  Mr.  Alison.     It  has    been  urged  that  the 

attestation  clause  in  these  deeds  had  not  been  filled  up ; 

but  it  was  not   attempted  to  be  argued  that  that 

deficiency  could  not  have  been  easily  supplied  at  any 

later  time,  and  then  perfection  would  have  been  given 

to  the  deeds ;  for  the  witnesses'  names  were  affixed. 

What  further  takes  place?  Why,  my  Lords,  it  ap* 
pears  that  the  deeds  and  the  bond  with  seisin,  which 
fimned  the  original  security  given  to  Mr.  Thomson  for 
the  600/.,  were  all  delivered  up  to  Mr.  Alison,  to 
whom  likewise  the  possession  of  the  property  was 
transferred. 

My  Lords,  it  is  not  to  be  tolerated  that  a  trustee 
shall  venture  to  sell  an  estate  because  he  cannot  get 
tmat-money  in,  and  then  the  moment  the  sale  is  effected 
afaall  endanger,  complicate,  and  obstruct  his  trust  by 
executing  a  conveyance,  delivering  it  to  the  purchaser, 
^ving  that  purchaser  possession  of  the  property,  and 
allowing  him  to  retain  it  throughout  the  whole 
remainder  of  his  (the  trustee's)  life  without  the  pur- 
chaser paying  a  single  shilling  of  the  price,  and  without 
^he  trustee  aiding  by  a  single  effort  to  recover  it. 

My  Lords,  there  is  no  one  more  reluctant  than  I  am 

in  a  judicial  character  to  bear  hardly  upon  a  trustee.    I 

never  do  so  without  pain ;  and  I  should  not  do  it  at  all 

if  the  law  did  not  compel  me.    But  it  is  impossible  that 

trusts  can  ever  be  properly  executed,  if  transactions 
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thomsoh       ffij^QJr^  as  that  which  I  have  described  are  suffered  to  pass 

CHMBTiE.       uncensured. 

optJ^.  '  Mr.  Thomson  cannot  be  protected  by  the  clause 
which  has  been  cited.  No  man  can  be  permitted  to 
sell  an  estate  as  a  trustee^  and  then  leave  it  optional 
whether  that  sale  shall  or  shall  not  be  completed  by 
payment  of  the  purchase-money.  He  is  bound  from 
the  very  necessity  of  the  transaction  (if  he  does  not 
himself  find  the  money)  to  pursue  the  matter  until  he 
has  brought  it  to  a  satisfactory  conclusion.  The  act  of 
Mr.  Thomson,  therefore,  was  an  intromission  {a) 
which  bound  him  to  answer  for  his  neglect ;  and  I  am 
clearly  of  opinion  that  this  was  a  manifest  and  gross 
breach  of  trust.  I  must,  therefore,  move  your  Lord- 
ships that  the  interlocutors  complained  of  be  affirmed 
with  costs. 
Agreed  to  (b), 

{a)  **  And  I  hereby  declare  that  the  said  trustees  shall  not  be  liable 
for  neglect  of  any  sort,  but  only  for  actual  intromissions,''^ 

(b)  The  Lord  Chancellor  commented  repeatedly  and  severely  on 
the  prolixity  of  the  Appellant's  printed  case,  which  extended  to 
201  quarto  pages,  made  up  mainly  of  recapitulations. 


Law,  Holmes,  Anton,  &  Turnbull. — Richa&dson, 
Loch,  &  McLaurin. 
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MACPHER60N,  .      Appellant. 

1862 

MACPHERSON,  KTAL.  Respondknts  (a).  im  ami  nth 

JWH. 

Me.  Stuart  and  Mr.  Anderson,  for  the  Appellant.         JT^t!;"'^ 
The  SolicUor-General  (Sir  Fitzroy  Kelly)  and  Mr.  intSiocator*" 

^  *"  nnappealed  firom, 

BoU,  for  the  Respondents.  SS^SS^" 

The  facts,  the  nature  of  the  question,  the  arguments  "'aJukewiae 

of    counsel,    and    the    authorities    relied    upon,    are  ^^u^"^r- 
sufficiently  brought  out  in  the  following  opinions  : —  where  an 

c»     *.  executor  has  re- 

ceived money 
forming  part  of 

The  Lord  Chancellor  (A) :  ^Lu  hf^not 

My  Lords,  in  this  case,  there  are  three  points  which  ^1^^^' 
call  for  your  Lordships'  decision.     Two  of  them  arise  ^^^^^^^ 

Ing  that  he 

out  of  an  account  which  was  directed  to  be  taken  by  i»*ndedoTerthe 

■^     amount  to  hla 

the  Court  below.    The  third  involves  a  point  of  law  ^^^l^ter^a 
upon  the  construction    of  the  will    of   Mr.    James  ^e'SSi^yEi- 
Macpherson,  the  testator  in  this  cause.  um^^^, 

With  your  Lordships'  permission  I  will  deal  first  with  wnd^tSj  coSf  fn 

•^  ^     ^  Scotland,  wiU  not 

tke  two  points  of  accounting ;    and  here  your  Lord-  ^xS)^  ^**"* 

ships  will  bear  in  mind,  that,  by  the  interlocutor  of  „^SE5iSSd 

1841,  the  Lord  Ordinary  expressly  orders  an  account  to  dJiiSSTin 

be  taken  on  the  footing  of  the  award;    and  as  that  u^l  the  whole  of 

interlocutor  is  unappealed  against,  it  is  not  possible  for  gf,5^„f ^'J^^ 

Sir  John  Macpherson's  representatives— the  Appellants  ^SSSJ^d  tobJ 

^.t  your  Lordships'  bar — now  to  say  that  the  account  SrSSn^Mriea  of 

"^as  not  properly  directed  and  properly  taken.  (reTeirring'the 

^      ^       'f  r      r       ^  judgment  of  the 

Court  below), 
(a)  For  the  Report  in  the  Court  below,  see  Second  Series,    ^er*^Si?nti- 
'^ol.  xii.  p.  486.  tied  to'the income 

(b)  Lord  St.  Leonards.  tot's  death,  and 

that  the  rale 
'^riiich  allows  ezeeotors  to  defer  the  payment  of  legacies  for  twelve  months,  did  rot  apply. 
Lord  Eldon's  dedsion  In  SitweU  ▼.  Barnard  examined. 
8taU  V.  HoOmgworik,  before  Sir  John  Leach,  pronounced  not  to  be  law. 

Point  apparently  overlooked  by  Lord  Eldon  in  AngeraUin  v.  Martin,  as  to  the  principle  on  which  the 
claims  of  the  teaant  for  life  are  to  be  given  effect  to,  without  ii^jurv  to  those  in  remainder. 

Power  given  to  the  Court  below  to  ^Uspose  of  coets  there  incurred  respecting  the  question  upon  which 
the  Judgment  Is  reversed. 

B  2 
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macphkrboh  Now,  my  Lords,  the  appea]  relates  to  two  disputed 
MACPniRflOH.  items;— the  first  being  a  sum  of  305/.  2s.  Sd.  claimed 
c^ni!^  ^'  by  Sir  John  Macpherson's  representatives  for  costs 
incurred  by  him  in  the  prosecution  of  his  duty  as  an 
executor.  It  is  said  that  time  is  a  bar  in  this  case. 
But  time  cannot  be  a  bar  to  a  general  account,  directed 
by  the  interlocutor  of  1841,  which,  as  I  have  said,  is 
acquiesced  in.  The  direction  to  take  the  account  stands 
uncomplained  of.  But  this,  in  point  of  fact,  is  not  a 
demand  against  Sir  John  Macphersou's  executors,  but 
a  claim  in  the  nature  of  set-off  by  his  representatives  to 
discharge  themselves  from  liability  in  respect  of  a 
portion  of  the  assets  of  the  testator.  It  appears  that 
there  was  standing  in  the  name  of  Sir  John  Macpherson 
a  sum  of  2000/.  stock,  admitted  to  have  been  part  of 
those  assets  subsequently  to  the  award  of  1810.  Of 
course  he  was  responsible  for  those  assets.  But  the 
right  of  the  Pursuer  in  the  Court  below — the  Respondent 
at  your  Lordships'  bar — did  not  accrue  till  1888. 
Moreover,  this  is  a  case  in  which  you  cannot  talk  of 
laches  in  the  ordinary  sense,  because  the  trust  has  never 
yet  been  executed ;  and  if  a  trust  remains  unexecuted, 
and  the  parties  bound  to  execute  that  trust  (and  Sir 

John  Macpherson  was  one  of  them)  will  lie  by  and 

allow  that  trust  to  continue  unperformed,  they  cannot^ 
complain  if  they  are  brought  to  an  accoimt  at  last,  and_ 
compelled  to  answer. 

The  award  expressly  declared  that  neither  part^ 
should  have  any  demand  against  the  other  as  arising 
out  of  it,  and  it  regulated  and  directed  the  way  in^ 
which  the  costs  were  to  be  paid;  so  that  from  fh^ 
date  of  the  award  there  was  an  end  of  any  possible 
claim  in  respect  of  costs  on  the  part  of  Sir  JohiB- 
Macpherson. 

I  am,  therefore,  of  opinion  that  the  account  taken 
bound  all  the  persons  entitled,  and  was  a  fixed  settle' 
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ment  of  the  general  administration ;  and  not  only  is  the     MACPHBBsoir 
point  concluded  against  the  Appellants  by  the  awards     macphhwok. 
but  it  is  perfectly  clear  that  it  is  a  claim  which  cannot        <fpMan, 
be  sustained  without  evidence^  of  which  there  is  not  a 
particle. 

Without  therefore  going  further  into  this  point,  I  am 
very  dear  that  the  Court  below  has  come  to  a  right 
decision  with  respect  to  it,  and  that  the  appeal,  so  far, 
must  be  dismissed. 

The  other  item,  my  Lords,  is  one  of  258/.  6$.  Sd.,  as 

to  which  Sir  John  Macpherson's  executors  are  sought  to 

be  charged  on  the  one  side  and  discharged  on  the 

other  upon  the  result  of  the  account  which  is  directed 

to  be  taken.    In  the  course  of  taking  that  account 

there  came  out  receipts  signed  by  Sir  John  Macpherson, 

by  which  it  appeared  that  he  had  himself  personally 

received  this  money  as  a  dividend  from  some  estate, 

and  that  money  beyond  controversy  formed  part  of  the 

assets  of  the  testator.    Then  how  does  he  discharge 

himself?    or,     rather,    how    do    his    executors,    the 

Appellants,  endeavour  to  do  this?    Why,  my  Lords, 

by   saying  that   Sir  John   Macpherson    handed    the 

money  over  to  his  co-executor.    The  question  is,  did 

Sir   John  Macpherson,   having  received  this  money, 

part  of  the  assets,  for  which  he  was  clearly  responsible, 

account  for  it  7  It  is  much  to  be  regretted,  from  Sir  John 

^acpherson's  advanced  age  and  other  circumstances, 

tJiat  the  explanation  is  not  more  complete  in  a  legal  point 

«f  view;  for,  morally  speaking,  I  can  have  no  doubt 

^hat  he  thought  he  had  properly  dealt  with  the  money. 

But,  my  Lords,   Courts   of  Justice   do    not    go    on 

presumptions  in  cases  of  this  sort.     There  must  be 

proof.    Some  slight  evidence  might  have  been  sufficient, 

but  there  is  none  on  which  any  Court  can  rely ;  and 

therefore  I  submit  to  your  Lordships  that  the  finding 

of  the  Court  below  is  here  also  perfectly  correct,  and 
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MAcpBtiaoM     ^}j|^^    ^]jg  appeal  in   this  respect    likewise    muft  be 

MACPHKK905.         dJ^^^ed. 

opifiim.  '  My  Lords^  I  am  now  bronght  to  the  question  of  law 
which  I  mentioned  as  having  been  agitated  in  this 
case ;  and  I  must  own  for  myself  that  I  had  for  a  good 
many  years  thought  it  a  concluded  point;  but  it  seems 
not  to  be  so^  and  therefore  it  will  be  necessary  £6r 
your  Lordships  now  to  consider  what  the  law  really  is 
on  this  subject ; — one  undoubtedly  of  importance. 

It  turns  on  a  very  few  words  to  be  found  in  the 
will  of  the  testator^  James  Macpherson  {a),  who  died 
in  1796  ;  having  some  years  previously  executed  a 
deed  entailing  his  Scotch  estates  on  a  certain  series  of 
heirs — his  son  James  being  the  first  taker.  The  wiU^ 
which  was  made  in  England^  where  the  testator  had 
his  domicile^  and  which  was  dated  the  7th  of  June^ 
1793,  contains  the  following  clause: — 

I  request  and  direct  the  Executors  of  my  Will  to  consolidAto 
into  one  fond  the  whole  of  my  fortune  and  moveables,  which  fimd 
they  are  to  lay  out  in  purchasing  lands  in  Scotland,  to  be  entailed 
upon  the  series  of  heirs  specified  in  the  Deed  of  Entail  already 
mentioned,  according  to  the  strict  fonns  of  the  laws  of  Scotland. 

And  immediately  after,  this  passage  follows : — 

The  principal  of  the  Annuities  specified  on  the  first  page  of  this 
Will,  as  they  respectively  fall,  shall  be  applied  to  the  purchase  of 
lands  in  Scotland,  to  be  entailed  as  already  directed. 

Then,  my  Lords,  if  in  the  perusal  of  this  will  you 
turn  back  a  little,  you  will  find  the  passage  to  which 
the  testator  is  referring,  in  these  words : — 


(a)  The  testator  bequeathed  1000/.  to  Mr.  John  Mackenzie,  a 
barrister,  '^  to  defray  the  expense  of  the  publication  of  the  original 
of  the  Poems  of  Ossian,"  adding,  however,  these  words:  "This 
article  will  become  void,  of  course,  should  the  poems  be  published 
before  my  own  demise.'*  Lord  Brougham  asked  whether  the  1000/ 
was  ever  paid — whether  the  trust  was  ever  executed — or  whether 
the  '*  worthy  author,^'*  so  his  Lordship  called  the  testator,  ever 
published  the  '*  originals  "  in  his  lifetime.    No  answer  was  elicited. 
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Tliai  out  of  the  first  and  readiest  of  my  money  and  effects,  the      Macpubbson 
above  Annuities  be  secured  in  the  Public  Funds ;  and  that,  as  they     Macphsbboic. 
respectively  fall,  the  principal  shall  be  added  to  the  residue  of  j^,^  ohmceUors 
my  fortune,  and  be  disposed  of  as  hereafter  directed  by  the  Exe-         opinum. 
oitors  of  this  my  Will  for  the  benefit  of  the  heirs  appointed  by  the 
above-mentioned  deed  of  entail. 

Now,  my  Lords^  independently  of  authority,  let 
us  for  a  moment  consider  what,  in  cases  of  this  sort, 
ought  to  guide  Courts  of  Justice.  Their  great  object 
must  be  within  settled  rules  of  law  to  give  efiPect  to  the 
testator's  intention.  Now,  what  was  the  intention  of 
this  testator  ?  Clearly^  as  far  as  it  could  be  eflPected  by 
law,  to  place  his  personal  property  upon  the  same 
ground  as  his  real  estate.  He  tells  you  his  meaning 
as  plainly  as  language  can  describe  it,  intending 
evidently  that  his  personal  property  at  his  death  shall 
be  considered  as  real,  and  shall  accompany  his  Scotch 
estates,  with  all  additions  and  accumulations,  to  the 
heir  of  entail  according  to  the  deed  which  he  had 
exeeuted*  Suppose  the  heir  had  left  the  whole  fund  at 
interest  upon  investment ;  or  suppose  that  the  executor 
had  immediately  found  a  convenient  and  proper  estate, 
and  bought  it?  Can  there  be  a  doubt  that  the  heir 
would  have  been  entitled  to  the  income?  Clearly,  he 
would,  my  Lords.  It  is  plain  that  this  testator  never 
contemplated  any  rule  of  law  which  should  compel  his 
executors  to  turn  the  produce  of  his  large  personal 
property  for  any  portion  of  time  into  capital.  There  is 
no  direction  in  his  will  for  accumulation  by  the  invest- 
ment of  interest.  The  principal  or  capital  is  to  be 
applied  in  the  purchase  of  land ;  but  the  income  must 
go  to  the  heir  of  entail. 

Now  the  rule  on  which  the  Court  proceeds  is,  that 
this  property  was  impressed  by  the  will  itself  with  the 
.character  of  real  estate,  and  that,  being  so  impressed,  it 
became  real  estate  by  construction  of  law ; — and  in  my 
apprehension  it  must  be  treated  as  if  it  were  such  at  the 
moment  of  the  testator's  death. 
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maoph«b8o»        jij  lias  been  contended  by  the  AppeUant  in  the  Court 
MAOPHBBfloH.    ijgiQ^  ^^^^  ^j^g  j^g|^|.  ^f  j^jj^gg  Macpherson,  the  first 

^'^J^ion.  '  taker  under  the  deed  of  entail^  did  not  arise  until  after 
the  lands  were  purchased  and  entailed;  and  it  was 
urged  that  the  English  rule  would  be  satisfied  by 
allowing  him  the  income  firom  the  end  of  one  year  after 
the  date  of  the  testator's  death.  The  Scotch  rule  was 
also  represented  as  to  the  same  effect;  and  Lord 
Stair^s  case  (a)  was  cited  in  support  of  this  proposition. 
The  Court  below  ordered  that  a  Case  upon  this  question 
of  English  law  should  be  laid  before  a  very  eminent 
and  distinguished  member  of  the  Equity  Bar,  who, 
on  the  8th  of  July,  1842,  delivered  an  opinion  as 
follows : — 


I  think  that  the  interest  of  the  first  beneficiary  in  this 
woold  be  held  by  the  law  of  England  to  commence  at  the  end  of  one 
year  from  the  death  of  the  testator.  The  law,  however,  upon  this 
subject,  is  in  a  very  unsettled  state.  The  most  recent  authority  on 
the  subject  is  the  case  of  Ta$flor  v.  Clarke,  1  Hare,  161.  The  law, 
whatever  it  may  be,  would  be  held  to  have  been  the  same  in  1796 
as  at  the  present  time. 

My  Lords,  it  is  urged  in  the  printed  Case  of  the 
Respondent  that  this  House  is  bound  by  that  opinion. 
The  same  argument  was  advanced  by  the  learned 
counsel  at  jont  Lordships'  bar.  But,  my  Lords,  I 
apprehend  it  proceeds  on  a  misapprehension;  because 
your  Lordships,  from  your  superior  knowledge,  are  able 
to  set  right  an  erroneous  opinion  upon  any  question  of 
English  common  law  or  equity ;  and  there  ought  to  be 
nothing  to  prevent  the  House  from  doing  so  in  the 
exercise  of  its  appellate  jurisdiction,  where  the  question, 
though  foreign  to  the  Scotch  Court,  is  not  foreign  to 
this  the  highest  Court  of  judicature. 

My  Lords,  the  question  before  you  is  governed  by 
cases  which  admit  of  a  very  easy  explanation. 

(a)  1  Wils.  &  Sh.  72. 
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MACPBKBSOir 
V. 

Macphkbsow. 


To  begin  then  with  Sitwett  v.  Barnard  (a).  It  was 
exactly  in  effect  Hke  Lord  Siair^s  case  in  Scotland. 
In  SUwell  y.  Barnard  an  accnmulation  of  the  income  cpmum. 
"WBB  directed  until  the  permanent  investment.  Now^ 
Iiord  Eldon,  when  he  decided  that  that  accumulation 
should  by  construction  terminate  at  the  end  of  the  first 
year,  came  to  one  of  the  strongest  conclusions  at  which 
it  was  possible  for  a  judicial  mind  to  arrive ;  but  for  what 
object  ?  Not  to  indulge  any  fimciful  predilection  for  a 
twelvemonth,  but  on  a  notion  of  supposed  convenience, 
looking  to  the  analogy  of  the  common  case  of  adminis- 
tration {b)j  he  thought  a  year  a  reasonable  time  within 
which  the  trust  should  be  executed. 

At  a  later  period  Lord  Eldon  himself  doubted 
whether  he  had  not  taken  a  greater  liberty  with  the 
will  in  Sitwett  v.  Barnard  than  he  ought.  And  I  am 
quite  satisfied,  that,  if  the  present  case  had  come  before 
that  great  Judge,  he  would,  without  hesitation,  have 
decided  that  the  first  beneficiary  was  entitled  to  the 
income  as  from  the  death  of  the  testator. 

The  truth,  my  Lords,  as  I  well  know,  is  that  Sitwett 
V.  Barnard  was  for  a  long  while  misunderstood.    Lord 
BUan  himself  complained  that  it  had  been  misappre- 
hended.     Somehow  or  other  it  was  supposed  that  he 
had  laid  down  a  general  rule  in  that  case.    But  he,  on 
iereral  occasions,  took  pains  to  explain  to  the  Bar, 
that  what  he  had  decided  there  was  what  I  have  stated ; 
ajid  he  disclaimed  all  intention  of  laying  down  any 
general  rule  applicable  to  the  description  of  case  now 
^Defore  your  Lordships  (c). 

(a)  6  Ves.  620. 

(b)  In  the  adminutration  of  the  assets  of  deceased  persons,  the 
'snle  in  Chanceiy  is,  that  legacies  need  not  be  paid  till  the  end  of  a 
^ear  next  after  the  testator's  death,  because  generally  the  personal 

estate  maj  be  collected  within  that  time. 

(c)  See  (kuanu^  v.  Pearson,  a  Scotch  case,  8  Cla.  and  Fin.  94, 
where  Lord  Cottenham  comments  on  Siiwell  v.  Barnard;  and  see 


250  CAS£S   IN   THE   HOUSE   OF   LORDS. 

macpmeson         rjijjgn  ^^jjjg  g^Qf.^  ^  Hollinfftaorth  (a),  before  Sir  John 

macphkesox.    i^^h^     In  that  case  no  accumulation  was  directed; 

apinum.     '  and  yet  the  learned  Judge  thought  fit  to  decide  that 

the  income  of  the  first  year  must  be  added  to  the 

capital,  and  withheld  from  the  tenant  for  life  who  was 

clearly  entitled  to  it.    There  was  an  appeal  from  this 

decision;  but  the  case  was  compromised.    And  Lord 

Eldon,  on  its  being  cited  to  him,  said  he  should  have 

required  elaborate    argument  to  convince  him  of  its 

soundness.   I  apprehend,  therefore,  your  Lordships  may 

safely  be  advised  that  Stott  v.  HoUingworth  is  not  law. 

Next,  my  Lords,  we  have  Angerstein  y.  Martin  (£), 

and  Hewitt  v.  Morris  (c).    Now  so  far  as  these  cases  go, 

they  are  both  clear  authorities  bearing  on  the  present 

case.     In  each.  Lord  Eldon  gave  the  tenant  for  life  the 

income  as  from  the  death  of  the  testator. 

Then,  my  Lords,  how  stand  subsequent  authorities  1 
La  Terriere  v.  Bulmer  {d),  before  Sir  Anthony  Hart,  i 
not  go  the  whole  length  of  Hewitt  v.  Morris,  which^  ^ 
however,  it  professed  to  follow.  It  stopped  a  little  short  m^  ^p 
to  the  unconverted  parts  of  the  testator's  estate,  and  sug-  -^g' 
gested  a  distinction  which  has  not  been  followed  in  aq^^ 
subsequent  reported  case.    But  in  the  main  it  agree»r 


with  Hewitt  v.  Morris^  which  Sir  Anthony  Hart  said  1 
had  always  considered  to  have  been  legally  d^cide^^^^, 
although  he  did  not  carry  out  to  its  full  extent  tlie  m^Kzmifi 
laid  down  by  Lord  Eldon  in  that  case,  as  well  as  in 

Angerstein  v.  Martin. 

Now  as  to  the  other  case  of  Douglas  v.  Congreoe  (^  (e), 
before  Lord  Langdale,  it  was  asserted  in  argument  ^r^-  g| 
the  bar,  that  Lord  Langdale  had  introduced  the  dic^dlfS- 

Mr.  Cha.  P.  Cooper *s  loDg  and  learned  Note  (Rep.  Temp.         Ld. 

Cottenham,  66). 

{a)  3  Madd.  161.  (b)  Tarn.  &  Russ.  232. 

(r)  Turn.  &  lluss.  241.  (d)  2  Sim.  18. 

(c)  1  Keen,  410. 


/ 


Lord  ChaneeUar's 
opinUm. 
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culty ;  and  that  there  was  no  contest  or  controversy  until     MACPMBaoM 
]ie  had  created  it.    My  Lords,  it  is  not  just  to  say  so,     m^<'™«>* 
because  of  the  decision  in  Siiwell  v.  Barnard  and  Sioit 
T.  HolUngworth  there  was  a  considerable   misunder- 
standing ;  and  Lord  Longdate  made  this  observation : 

It  is  embarrassing  to  find  the  nile  in  cases  of  this  nature  so  little 
settled.  Lord  Eidom  seems  to  have  considered  the  tenant  for  life 
entitled  to  the  whole  interest  for  the  first  year.  Sir  John  Leach 
thon^t  him  entitled  to  no  part  of  snch  interest  Lord  Ljfndhursi 
thought  him  entitled  to  such  a  sum  by  way  of  interest  as  wonld 
have  seemed  as  dividends  upon  so  much  3  per  Cents,  as  the  residue 
woold  have  pnrehaaed  at  the  end  of  the  year ;  and  Sir  Anthony 
Hart  thought  him  entitled  to  the  interest  from  the  death  of  that 
part  of  the  residue,  which  at  the  testator*s  death  was  invested  on 
the  aecnrities  pointed  out  by  his  will ;  but  that  the  interest  on  such 
part  of  the  residue  as  was  not  so  invested  was  to  be  added  to  the 
c^itsL 

Lord  Langdale,  in  the  same  case  of  Douglas  v. 
Ckmgreve,  made  a  further  remark,  which  applies  to  the 
case  before  your  Lordships : 

In  a  case  where  there  is  no  direction  to  accumulate,  and  therefore 
so  direction  to  add  interest  to  capital,  it  appears  to  me  more  likely 
to  have  been  the  intention  of  the  testator  that  until  the  lapse  of 
neh  convenient  time  as  may  be  allowed  to  the  executor  to  make  the 
conversion  directed  by  the  will,  the  tenant  for  life  should  enjoy  the 
interest  actually  accrued. 

That  is  clearly  a  dictum  in  favour  of  the  rule  which 
I  am  recommending  to  your  Lordships.    Lord  Lynd- 
hurst,  in  Dimes  v.  Scott  {a),  came  to  the  same  con- 
dusion.    I  admit  that  this  was  at  the  end  of  an  argu- 
ment on  another  point,  and  therefore  I  do  not  give 
to  his  Lordship's  opinion  all  the  weight  to  which  his 
decisions    are  so  justly  entitled ;  but  he  must  have 
considered  this  to  be  the  rule,  and  he  acted  on  it. 
In  the  case  of  Taylor  v.  Clark  (A),  before  Vice-Chancellor 
Wigram,  his  Honour  went  into  a  considerable  comment 

(a)  4  Russ.  195.  (b)  I  Hare,  161. 
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MACPmtBBoir  Qji  the  cases^  and  although  a  Kttle  embarrassed^  he 
MACPHiBsoK.  admitted  the  rule.  Therefore,  my  Lords,  I  have  no 
opinion.  '  difficulty  upon  the  authorities,  as  I  think  this  point  is 
now  settled.  But  the  difficulty  which  has  arisen  in  the 
later  cases  is  of  a  different  nature;  it  is  not  whether  the 
tenant  for  life  is  to  be  entitled  from  the  death  of  the 
testator  or  not,  but  in  what  manner  is  he  to  have  the 
benefit  of  that  rule,  as  between  himself  and  the  person 
entitled  in  remainder  ?  In  a  case  like  this  before  your 
Lordships,  where  the  fund  was  invested  in  Three 
per  Cent,  consols,  he  would  clearly  take  the  interest 
without  making  any  call  on  the  capital,  according  to 
the  rules  of  equity ;  but  where,  as  in  the  case  of  Anger- 
stein  V.  Martin,  the  fund  stood  in  Russian  Stock,  bearing 
a  very  large  interest  affecting  the  capital,  a  difficulty 
might  arise.  Lord  Eldon  gave  to  the  tenant  for  life  even 
that  large  rate  of  interest.  Judges  have  since  supposed 
that  his  attention  was  not  drawn  to  the  point.  And  I 
incline  to  think  so;  for  although  you  give  the  first 
yearns  income  to  the  tenant  for  life,  you  must  so  do 
this  as  not  to  injure  those  in  remainder.  But  I  appre- 
hend there  will  be  no  difficulty  in  dealing  with  such 
cases  when  they  arise. 

In  conclusion,  my  Lords,  I  submit  that  so  far  as  the 
question  respecting  the  first  year's  income  was  decided 
against  the  Appellants  in  the  Court  below,  the  interlo- 
cutor must  be  reversed,  and  there  must  be  a  declaration 
that  the  first  yearns  dividends  were  properly  paid  by 
them  to  James  Macpherson^  the  first  taker  under  the 
deed  of  entail. 

Lord  Brougham  : 
Lord  Brougham'i       My  Lords,  ou  thc  wholc  I  agrcc  with  my  noble  and 

opinion.  j  r  •       j 

learned  mend> 

On  the  question  of  construction  I  have  had  no 
doubt  from  the  beginning  that  the  Court  below  had 
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miscamed;  and  without  going  into  the  argument  upon     macpscbsov 
which  my  noble  and  learned  firiend  has  ahready  addressed     macthmso*. 
your  Lordships  at  great  (though  by  no  means  unneces-  ^"^^Z^* 
sary)  length,  I  wish  to  profess  my  opinion  to  be  entirely 
the  same  with  his  on  that  subject. 

It  is  unnecessary,  my  Lords,  that  I  should  follow  him 
in  his  commentary  on  the  authorities  further  than  to 
•ay,  that  I  take  it  to  be  dear  that  the  case  of  Stott  v. 
HoUingtaarih  can  no  longer  be  law. 

My  Lords,  I  am  quite  satisfied  that  we  shall  do  well 
in  reversing  the  judgment  of  the  Court  below  on  this 
point  of  the  construction,  and  in  declaring  our  opinion 
as  proposed  by  my  noble  and  learned  firiend. 

Ordebxd  and  adjadged,  That  the  interlocutor  of  the  Itord  Ordi" 

mmy^  of  the  20th  of  March,  1849,  and  the   interlocutor  of  the 

■ud  Lords  of  Session  there,  of  the  second  division,  of  the  2l8t  of 

Novemher,  1849,  complained  of  in  the  said  appeal,  be,  and  the  same 

are  hereby  affirmed ;  and  that  the  said  petition  and  appeal,  so  far  as 

niates  to  the  said  interlocutor  of  the  20th  of  March,  1849,  and  to 

the  said  interlocutor  of  the  21st  of  November,  1849,  and  also  so  fur 

u  relates  to  the  interlocutor  of  the  Lord  Ordinary  of  the  16th  of 

Jdy,  1842,  be,  and  the  same  is  hereby  dismissed  this  House  ;  and 

that  the  said  interlocutor  of  the  Lords  of  Session,  of  the  second 

division,  of  the  18th  of  July,  1860,  subject,  nevertheless,  to  the 

power  of  recall  in  the  remit  hereinafter  directed,  be,  and  the  same 

is  hereby  affirmed ;  and  that  the  said  interlocutor  of  the  said  Lords 

of  Session,  of  the  second  division,  of  the  5th  of  December,  1849, 

also  complained  of  in  the  said  appeal,  and  also  the  said  interlocutor 

of  the  said  Lords  of  Session,  of  tbe  second  division,  of  the  30th  of 

November,  1849,  complained  of  in  the  said  appeal,  so  far  as  the 

%ame  interlocutor  is  inconsistent  with  the  Declaration  hereinafter 

contained,  be,  and  the  same  are  hereby  reversed  :  And  it  is  hereby 

fieclared,  That  the  late  James  Macpherson  the  younger  was  entitled 

Xo  the  first  year's  free  annual  proceeds  of  the  Execntry  Estate 

of  the  said  James  Macpherson  the  elder,  and  that  the  Executors  of 

the  said  late  James  Macpherson,  and  the  Representatives  of  the 

Executors  of  the  said  James  Macpherson  the  elder,  are  not  liable  to 

repay  the  same :  And  it  is  hereby  ordered  and  declared.  That  with 

this  Declaration  the  cause  be  remitted  back  to  the  Court  of  Session 

in  Scotland,  to  do  therein  as  shall  be  just,  and  consistent  with  this 

Declaration  and  Judgment,  and  with  power  to  the  said  Court  to 
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MAOPHBRsoir  ^^,^11  the  said  interlocutor  of  the  18th  of  July,  1850, ''  in  so  far  as 
MAOPHKBaoy.  it  relates  to  the  expenses  of  the  discussion  in  the  said  Court  as  to 
the  first  year's  proceeds  of  the  said  Estate,  and  the  liability  of  the 
said  Executors  and  Representatives  to  repay  the  same,  and  to  dispose 
of  all  claims  of  either  party  to  the  expenses  in  the  Court  of  Session 
of  the  said  discussion." 


HoRB  &  Sons. — T.  W,  Webster. 
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GEILS, Appellant  (a). 

FRANCES  GEILS,  Respondent.  ,^^ 

iindanddOth 
November. 

Mr.  BeiheU  and  Mr.  Anderson^  for  the  Appellant ;  ^  doi^ued 

Mr.  Moncreiff  tsiii  Dr.  Addams,  for  the  Respondent.  S^^IT 

The  account  given  of  this  case  at  a  former  stage  {b)  luh^^u  i?' 

will  be  a  sufficient  introduction  to  the  following  opinions.  i>  &  scoteb  mar- 

°     '^  '    riage.  The  wife's 

which  exhaust  the  arguments  of  counsel : —  ?n  to«Sofh2*" 

hnaband.     War- 
render  T.  War- 

The  Lord  Chancellor  Ic) :  nouncoS^m- 

^  '  assailable. 

My  Lords,  this  case  is  one  of  a  marriage  celebrated  tuS^to^SlS" 
in  England  between  a  Scotchman  domiciled  in  Scotland,  ^^Jrj2s"i2? 
and  an  English  lady  having  landed  property  in  this  o^esbaSto 

England.    He 
country.  roes  her  In 

Doctors'  Corn- 
It  appears,  my  Lords,  that  on  the  occasion  of  this  a^/JoiSSS?" 
marriage  a  settlement  had  been  made.    I  think  the  SSSf^n^^^*" 
husband  had  no  property  at  that  time  in  possession ;  ^^^?IS»^ 
but  there  seems  to  have  been  a  jointure  secured  upon  accordingly,  she 

then  snes  her 

the  Scotch  estates  for  the  lady,  and  the  husband  had  \^^^]^  ^oot- 

•^ '  land  for  diroroe 

1200/.  a-year  provided  to    him  out  of  her   English  l^^^^- 
property,  which  consisted  of  an  estate  of  between  3000/.  SiJJ^S!®  ™  "'** 

-.    J     Ai\t\f\i  Whether  the 

and  4000/.  a-year.  wife's  domicue 

•r  f        1         t*.  t  •  1  •■  was,  or  was  not, 

Immediately  after  the  marriage,  the  parties  took  up  ^^^^ 

Doctor^  Com- 

(•)  See  the  Report  of  this  case  in  the  Court  below,  Second  Ser.,  "^SJt'twJi- 

rol.  xiii,  p.  321.  ^^  h*y^n«  »»en 

*  committed  in 

{h)  Suprdy  p.  36.  (c)  Lord  St.  Leonards.  Scotland,  and  the 

husband's  domi- 
cile oontinoing 
k^ero,— &mN«  that  the  Scotch  Court  had  Jurisdiction. 

Mc  Carthy  ▼.  De  Caix  and  LoUy"*  case  commented  upon.     Conflict  of  laws  not  to  be  rectified  by 
iaiiclal  authority. 

A  Motence  of  dlToroe  A  maud  et  thoro  which  Is  ancillary  to  divorce  d  vinculo  matrtmonii  In  England 
Qoght  not  to  be  an  impediment  to  that  remedy  in  Scotland. 

W^Mi  a  Tfew  lo  dlToroe  A  vmado  matrimnmi  in  Scotland,  it  is  Immaterial  whether  the  prerious 
^mtence  of  dirocve  d  mtntd  et  thoro  has  been  obtained  in  England  or  in  Scotland. 
AUUm  T.  Galley  eommeated  upon. 

The  record  ought  always  to  be  closed  before  Judgment  on  the  merits  is  pronounced. 
How  Csr  the  House  can  examine  into  the  correctness  of  a  cirilian's  opinion  upon  a  question  of  En  liah 
«eeieslaatScal  law,  obtained  for  the  guidance  of  the  Court  below,— QiMrre. 
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GKiLBr.GMLa.   their    abode    at  the  husband's  fSEunily  residence   in 
^"^^SS^*  Scotland ;  where^  cohabiting  as  husband  and  wife,  they 
had  several  children.  Differences,  however,  arose.  Mrs. 
Oeils  left  her  husband  and  returned  to  England.    The 
husband  followed  her  and  instituted  a  suit  in  Doctors' 
Commons  for  restitution  of  conjugal  rights.   In  answer 
to  that  demand,  the  wife  set  up  a  case  of  adultery  and 
cruelty.    I  need  not  go  into  the  allegations  of  cruelty. 
The  consequence  of  the  adultery  being  proved  would  of 
course  be  that  the  husband  would  not  succeed  in  his 
suit.    But  it  appears  clearly  enough,  firom  the  case  of  ^ 
Best  V.  Best  (a),  that  formerly  a  cross  suit  was  necessaiy 
by  the  wife,  if  she  desired  her  defence  to  be  followed  up 
by  a  decree  in  her  own  favour,  divorcing  the  husband. 
h  mensd  et  thoro.    That  form,  however,  has  long  since 
been  deemed  unnecessary,  and  very  properly  so.    A  wi£9 
may  now  frame  her  defence  generally,  without  praying 
for  a  divorce  a  mensd  et  tkoro.    If  she  does  not  pray 
for  it  in  her  written  defence  she  may  ask  it  at  the 
hearing,  and  that  will  be  equally  good.    The  result,  I 
believe  to  be,  that  no  case  can  be  found  in  which  a  wife 
has  rested    simply  upon   her    defence,  and  has  not 
coupled  it  with  a  prayer  for  a  divorce  from  bed  and 
board. 

Now,  if  your  Lordships  will  consider  for  a  moment,  you 
will  see  that  this,  in  the  nature  of  things,  could  not  be 
otherwise.  If  the  husband  instituted  a  suit  against  the 
wife  for  restitution  of  conjugal  rights,  what  must  be  her 
defence,  she  living  then,  of  course,  separate  firom  him  f 
Her  defence  must  be,  that,  in  consequence  of  his 
criminal  conduct,  she  ought  to  be  absolved  firom  her 
obligation  to  live  with  him.  If  she  were  to  rest  upon 
the  defensive,  and  if  the  husband's  process  were  simply 
dismissed,  the  right  to  compel  restitution  would  remain 
in  the  husband,  although  the  remedy  might  perhaps  be 

(a)  1  Addams,  411. 
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imperfect.  It  is  of  necessity^  therefore,  that  the  defence 
npon  t&is  ground  should  be  accompanied  by  that  which 
so  naturally  follows  firom  it,  viz.  the  right  to  continue 
in  the  situation  in  which  she  is  found  at  the  moment 
that  the  proceedings  were  instituted,  living  as  a  wife 
i^Murt  firom  her  husband,  and  insisting  upon  her  title  so 
to  remain.  If  we  look  at  the  rights  of  a  husband,  and 
advert  to  the  way  in  which  they  may  be  exercised,  and 
if  we  suppose  that  his  suit  for  restitution  of  conjugal 
rights  is  to  be  dismissed,  without  more,  just  observe, 
my  Lords,  how  unprotected  the  wife  must  be  after  that 
sentence.  This,  it  appears  to  me,  is  the  reason  why  we 
must  consider  it  an  indispensable  element  in  her 
defence,  that  she  should  not  only  charge  adultery,  but 
pray  divorce  (a). 

(a)  With  reference  to  this  point,  the  Lord  Chancellor,  in  course 
of  Dr.  Addams's  argument,  observed  that  the  House  was  placed  in 
a  nngnlar  position ;  for  that  the  opinion  of  Sir  John  Dodson,  the 
Quem's  Advocate,  and  Mr.  Stuart  Wortley,  had  heen  obtained  for 
tlie  guidance  of  the  Court  in  Scotland,  as  upon  a  question  of  foreign 
law — and  his  Lordship  thought  it  was  doubtful  how  £u:  the  learned 
doctor  could  be  suffered  to  impeach  that  opinion,  or  even  to  discuss 
it,  seeing  that  the  House  was  sitting  merely  as  a  Tribunal  of 
Appeal  from  the  Court  below,  which  had  considered  itself 
bound  by  that  opinion.  Dr.  Addams,  however,  proceeded,  and 
referred  to  the  case  of  Wettmeatk  v.  JFestmeath  (3  Knapp,  42 ; 
see  also  S  Addams,  380)  before  the  Judicial  Committee  of  the 
Privy  Council ;  where,  he  said,  the  wife  did  not  seek  divorce,  but 
simply  a  dismissal  of  the  husband's  suit  for  restitution  of  con- 
jugal rights;  and  yet  the  Court  decreed  a  divorce  d  mensd  et 
tkoro ;  the  truth  being,  that  there  had  never  been  a  case  in 
which  that  sentence  was  not  awarded  upon  proof  of  adultery  or 
cruelty,— on  a  responsive  allegation  to  a  suit  for  restitution  of  con- 
jugal rights.  There  was  in  feet,  said  Dr.  Adams,  no  such  sentence 
known  as  one  of  simple  dismissal.  In  Ckmnelfy  v.  Connelfy,  the 
married  parties  were  converted  to  the  Roman  Catholic  religion. 
The  husband  became  a  priest,  the  wife  a  nun  and  Superior  of  a 
eouTent.  And  they  mutually  discharged  each  other  from  their 
nuptial  ties.  Afterwards,  however,  the  husband  sued  the  wife  at 
Doctors'  Commons  for  restitution  of  conjugal  rights.  In  defence, 
she  pleaded  the  vows  she  had  taken  with  his  sanction.  Those  vows 


Gbiub  v.  Gbtls. 

Lord  Chanettlnr" 
cpinum. 
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Qnuiv.QETLM,  Before  I  proceed  further,  I  must  draw  j^ur  Lord- 
^^<?^Sf^'  ships'  attention  to  the  nature  of  the  case  as  regards  the 
jurisdiction  of  the  Courts  in  Scotland,  which  has  been 
assumed  to  rest,  independently  of  any  general  reasoning, 
upon  the  fact  that  this  lady  was  a  Scotch  spouse.  She 
is  equally  an  English  wife— -the  marriage  is  both  aB 

did  not  warrant  a  divorce,  bat  they  might  well  have  justified  a 
dismissal  of  his  snit.  The  Ecclesiastical  Conrt,  however,  refused  a 
dismissal,  because  no  instance  of  such  an  order  could  be  found. 
Adultery  and  cruelty  being  the  only  matrimonial  offences  taken 
cognizance  of  by  the  Ecclesiastical  Courts,  the  case  of  ConneHy  v. 
Connelly  was  beyond  their  reach.  They  could  not  divorce  for  want 
of  power,  and  they  would  not  dismiss  for  want  of  precedent.  Sudi 
was  Dr.  Addams*s  account  of  the  case  of  ConneUy  ▼.  Ccnndly.  But 
see  2  Robertson's  Ecc.  Rep.  201,  and  Denniss  ▼.  Denniss,  there 
cited  by  Sir  H.  J.  Fust.  See  also  more  particularly  Molof^  v. 
Molony,  2  Add.  249. 

The  opinion  procured  by  order  of  the  Court  below  contained  the 
following  paragraphs : — 

"  A  wife  can  defend  herself  against  a  suit  for  the  restitution  of 
conjugal  rights,  at  her  husband's  instance,  on  the  grounds  of  adul- 
tery or  cruelty  only.  The  Ecclesiastical  Court  will  recognise  no 
other  cause,  whether  by  agreement  or  otherwise,  as  justifying 
separation. 

**  We  are  of  opinion,  that  a  wife  may  perhaps  defend  herself  in 
such  a  suit  on  the  ground  of  adultery,  withoM praying  for  a  divorce; 
but  it  is  not  a  course  likely  to  be  resorted  to  ;  and  we  are  not  aware 
of  any  case  in  which  it  has  been  done. 

''  Assuming  that  the  wife  could  have  established  adultery  without 
praying  for  a  divorce,  the  judgment  would  probably  have  merely 
dismissed  her  from  the  suit,  and  pronounced  against  the  prayer  of 
the  husband ;  but  we  believe  no  such  case  has  occurred,  nor  is  such 
a  case  likely  to  arise."  [See  the  Second  Series,  where  the  opinicm 
is  given  at  length.] 

A  suit  for  '^  restitution  of  conjugal  rights  "  corresponds  with  the 
Scotch  action  for  '^  adherence."  The  Scotch  name  expresses  clearly 
what  is  meant  in  one  word.  The  English  leaves  it  unintelligible 
in  four. 

Questions  of  English  Ecclesiastical  law  and  practice  are  foreign 
to  the  House  of  Lords  itself,  as  well  as  to  the  Scotch  Courts.  It 
often  happens  that  questions  of  English  Common  Law  and  Equity 
arise  incidentally  in  Scotland.  In  such  cases,  the  opinion  of  a  bar- 
rister guides  the  decision ;  and  if  that  opinion  be  erroneous,  it  will 
be  set  right  by  the  House  on  appeal  (see  last  case,  euprh,  p.  248), 
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Englidi  and  a  Scotch  marriage  (a).    As,  however,  the   <»«m^«" 
hiuband  was  a  domiciled  Scotchman  when  he  married,  ^^^  o»«c*or'» 
there  is  no  doubt  that,  by  the  marriage,  the  wife's 
domicile  followed  that  of  the  husband,  and  she  became 
a  Scotch  spouse. 

But  it  has  been  said  that  the  wife's  Scotch  domicile 
was  severed  by  the  English  divorce.  On  that  point  I 
would  rather  not  give  any  opinion.  But  I  apprehend 
the  circumstance  ought  not  to  create  any  difficulty  as 
to  the  jurisdiction  of  the  Scotch  Court,  because, 
supposing  the  proceeding  which  the  wife  has  instituted 
there  to  be,  in  other  respects,  right  according  to^^the  law 
of  Scotland,  the  husband  being  a  Scotchman  domiciled 
in  Scotland,  the  crime  too  having  been  committed  in 
that  country,  it  would  seem  to  me  that  the  lady  was 
entitled  to  seek  her  remedy  there  against  her  husband. 
As  £Eur,  therefore,  as  depends  upon  the  simple  question 
of  jurisdiction,  I  think  the  case  is  tree  firom  doubt. 
What  the  effect  of  the  proceeding  may  be  is  another 
question. 

Now,  my  Lords,  it  appears  that  against  the  pro- 
ceedings instituted  by  the  wife  in  Scotland  for  a  divorce 
d  vincido  matrimonii,  the  husband  pleaded  several  pleas. 
He  pleaded,  first  of  all,  want  of  jurisdiction,  in  these 
words — 

Ths  Pnmier  (the  wife)  being  a  native  of  England,  and  the  mar- 
riage between  the  parties  having  been  contracted  and  solemnised  in 
England,  when  she  was  domiciled  there,  according  to  the  rites  of 
the  Chorch  of  England  and  the  laws  of  that  coontry,  this  Court  has 


becsnio  the  Honse  has  an  English  Common  Law  and  Equity  appel- 
late jorisdiction.  Bat  it  has  no  English  Ecclesiastical  jurisdiction ; 
neither  has  it  any  constitutional  method  of  ascertaining  what  the 
English  Ecclesiastical  law  or  practice  is  on  any  given  point.  This 
was  perhaps  the  reason  why  the  Lord  Chancellor  said  that  the  House, 
in  dealing  with  CMls  v.  Geili,  stood  in  '^  a  singular  position." 

(a)  It  is  English  in  point  of  celebration,  and  Scotch  in  point  of 
substance. 

8    2 
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GKiLBP.GiTLg.    UQ  jurisdiction  to  entertain  the  present  Action,  and  no  power  to 
Lord  chaneeUor't  dissolvo  the  marrlafe. 

opinion.  ** 

This  plea  the  Lord  Ordinary  repelled  so  far  back  as 
November,  1849.  His  interlocutor  was  afiSrmed  by  the 
First  Division  in  December,  1 849,  and  firom  these  con- 
secutive orders  there  seems  to  have  been  no  appeal  to 
this  House. 

Now  it  was  said  at  your  Lordships'  bar,  that  the  not 
appealing  against  this  interlocutor  was  an  oversight, — 
that,  in  fact,  the  great  foundation  of  the  Appellant's 
argument  must  rest  upon  the  want  of  jurisdiction;  and 
that  it  was  still  open  to  your  Lordships,  if  you  should 
think  it  right,  to  allow  the  AppeUant  to  appeal  from 
that  interlocutor.  And  probably  the  House,  as  I 
ventured  to  observe  in  course  of  the  argument,  might 
be  induced — if  a  strong  case  were  made  out — ^to  give 
the  Appellant  that  liberty.  But,  my  Lords,  the  point 
of  jurisdiction  was  so  clearly  settled  by  this  House  in 
Sir  George  Warrender^s  case  (a),  that  any  attempt  to 
disturb  it  would  have  been  hopeless.  And,  therefore, 
it  was  not  from  any  inadvertency,  but  evidently  on 
mature  consideration,  that  the  Appellant  abstained 
from  appealing  against  this  interlocutor. 

In  Sir  George  Warrender^s  case,  my  Lords,  the 
domicile  of  the  husband  was  held  to  have  been  Scotch, 
under  circumstances  infinitely  more  difficult  than  any 
to  be  found  in  the  present  case ;  which,  on  the  point  of 
domicile,  is  in  truth  attended  with  no  difficulty  what- 
ever. Sir  Greorge  Warrender  had  been  a  Lord  of  the 
Admiralty.  He  had  for  years  resided  in  England ;  and 
there  were  circumstances  which  rendered  the  domicile 
in  his  case  open  to  considerable  question.  Adultery 
was  committed  by  his  wife  abroad,  and  he  sued  in  the 
Courts  of  Scotland  to  have  a  divorce.    And,  my  Lords, 

(a)  2  Shaw  &  M<L.  154. 
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the  decision  of  this  House^  confirming  the  judgment  Q«w»^«»m. 
of  the  Court  below^  was  that  although  the  marriage  was  ^'^  chaneaior'» 
celebrated  in  England  with  an  English  woman,  and 
although  the  adultery  was  committed  abroad,  yet  inas- 
much as  the  husband's  domicile  was  Scotch,  and 
continued  Scotch,  there  was  sufficient  ground  to  give 
to  the  Courts  in  Scotland  the  power  of  decreeing 
divorce  d  vinctdo. 

There  is,  my  Lords,  a  very  material  difference  to  be 
observed  between  the  law  of  Scotland  and  the  law  of 
England  as  regards  divorce.  By  the  former,  you  may 
obtain  a  divorce  d  mensd  et  thoro.  Or  you  may  obtain 
divorce  d  vinculo  mairimanii.  But  the  law  of  England 
does  not  rescind  a  marriage  once  validly  contracted. 
Divorce,  therefore,  i  vinculo  malrimonii  in  this  country 
can  only  be  by  Parliament. 

My  Lords,  there  is  one  other  distinction  to  which  I 
most  shortly  call  your  Lordships'  attention.  In 
England,  speaking  generally,  a  woman  cannot  obtain  a 
divorce  from  Parliament  as  a  man  can.  In  Scotland 
the  woman's  rights  and  the  man's  are  equal. 

Keeping  these  diversities  in  view,  I  think  your  Lord- 
ships will  see  without  difficulty  the  point  of  law  which 
arises  in  this  case.  It  is  stated  in  the  second  plea  (a). 
This  plea,  I  conceive,  is  founded  upon  a  false  allegation ; 
for  I  do  not  admit  that  the  Pursuer  '^  did  institute  a  suit 
against  the  Defender  in  the  Arches  Court  in  England." 
The  husband  was  the  institutor.  The  wife  indeed  took 
a  defence,  which,  by  the  forms  of  the  Court,  amounted 
to  a  counter  process  no  doubt ;  and  as  she  had  to  prove 
her  case,  she  became  defensively  an  actor  in  a  certain 
sense.  But  that  does  not  justify  the  statement  in  this 
plea  that  she  instituted  a  suit  against  her  husband. 
My  Lords,  in  my  opinion,  she  instituted  no  suit. 

But  it  is  objected  upon  the  pleadings,  and  also  in 

(a)  See  this  plea  set  oat,  suprh,  p.  36,  note  (a). 


262  CASES   IN   THE   HOUSE  OF   LOBBS. 


GBILBV.OnLf. 

Lora  ChcmeeUm'* 


argnment  at  your  Lordships'  bar,  that  eren  if  there  had 
been  no  proceeding  bjr  the  wife  in  the  Arches  Courts 
still  she  could  not  have  sued  with  effect  in  Scotland 
under  the  circumstances  of  the  present  case. 

Now,  as  I  understand  that  point,  it  depends  upon  one 
OT  two  authorities.  One  of  them  is  the  case  of  M^Carthg 
Y.  De  Caix  (a),  in  which  I  was  Counsel,  before  Lord 
Brougham  in  the  Court  of  Chancery;  and  the  other  is 
the  well-known  case  of  Lolly  (6). 

Li  MfCartky  r.  De  Caix  the  suit  arose  between  the 
representatives  of  the  wife  and  of  the  husband  upon  the 
right  to  certain  property  which  had  belonged  to  her  ;— 
and  it  involved  the  question  whether  the  marriage  had 
or  had  not  been  properly  dissolved  by  the  authorities  in 
Denmark.  The  husband  was  a  domiciled  Dane.  He 
married  an  English  lady.  They  went  to  Denmark,  and 
the  husband  there  obtained  an  absolute  divorce  dis- 
solving the  marriage.  And  upon  certain  letters  whidh 
had  been  written,  the  point  arose  whether  he  had  <Nr 
had  not  waived  his  marital  right  to  a  certain  portion  of 
the  wife's  property.  My  recollection  enables  me  to  say 
that  the  question  of  the  effect  of  the  divorce  was  not 
argued  in  that  case,  but  the  Lord  Chancellor  took  up 
the  point,  and  upon  the  strength  of  LoShfe  aue^  he  held 
that  an  English  marriage  could  not  be  dissolved  by  a 
Danish  Court,  and  that  our  law  could  not  recognise  a 
dissolution. 

Now  Lolly* $  ease  was  of  this  nature.  An  Englishman 
and  an  English  woman  were  married  in  England.  The 
man  married  twice  in  England,  the  first  wife  being  alive ; 
he  was  tried  for  bigamy.  His  excuse  was  that  the  first 
wife  had  committed  adultery  in  England,  and  that  he 
had  obtained  a  divorce  d  vinado  in  Scotland.  All  the 
English  Judges  were  of  opinion  that  the  marriage  was 

(a)  2  Russ.  &  Myl.  614. 
(b)  Lolfy  V.  Stigdcny  Rom.  &  Ry.  237. 
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not  dissolved  by  the  law  of  Eagland.     He  was  convicted^    gwi-smskilb. 

tentenoed^  and  punished,  though  afterwards  pardoned.  ^*^  «ai.«««^« 

This  no  doubt  was  a  solemn  decision.    But  it  was  a 

case  between  English  subjects  with  an  English  domicile, 

the  crime  being  committed  in  England  with  a  residence 

of  forty  days  by  the  husband  in  Scotland.    It  was,  I 

believe,  an  undefended  case  on  the  part  of  the  wife; 

but  whether  that  was  so  or  not,  the  sole  object  in  the 

case  of  Lolly  was  to  evade  the  law  of  England,  and  I 

think  that  is  proved  pretty  clearly  by  the  fact  that  the 

husband  seems  to  have  married  again  in  England,  as  I 

collect  from  the  dates,  almost  immediately  after  the 

aentence  of  divorce  d  vinculo  had  been  pronounced  in 

Scotland. 

Now  I  am  not  here  to  advise  your  Lordships  to 
dispute  the  law  in  LoUy^M  case.  It  shows  that  which 
we  know  well  exists — a  conflict  between  the  law  of 
England  and  that  of  Scotland ;  a  conflict  to  be  regretted 
and  to  be  deprecated,  but  which  we  have  no  power  to 
rectify  or  redress  sitting  here  as  a  tribunal  of  appellate 
jurisdiction. 

My  Lords,  having  stated  what  was  the  opinion  of  the 
noble  and  learned  Lord  who  decided  thecase  oi McCarthy 
Y.  De  Caiaf,  and  who  relied  so  much  upon  Lolly^s  case, 
I  will  now  advert  to  what  he  said  when  the  same  argu- 
ment was  pressed  upon  him  in  the  Warrender  appeal.  It 
could  not  have  been  more  strenuously  urged  than  it  was 
there ;  for  it  was  said,  how  can  you  decide  in  favour  of  the 
jurisdiction  in  Scotland  to  dissolve  an  English  marriage, 
after  the  opinion  you  expressed  that  an  English 
marriage  could  not  be  dissolved  in  Denmark ;  and  after 
saying  that  you  thought  Lolly's  case  was  unimpeach* 
able?  What  was  the  answer  of  the  noble  and  learned 
Lord? — He  said  (a),  and  I  entirely  concur  with  him, 
that  the  judgment  which   he    recommended    in  the 

(a)  2  Cla.  &  Finn.  667. 
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GKiMir.GMLs.  Warrender  appeal  would  not  break  in  on  LoUy^s  ca»e, 
^^0^"^'  adding,  "this  is  a  decision  in  reference  to  the  law  of 
Scotland,  a  judgment  founded  on  which,  we  now,  as  a 
Court  of  Appeal,  confirm.  Lolly's  case  refers  to  the 
law  of  England.  The  note  of  what  I  said  in  Chanceiy 
in  McCarthy  y.  De  Caix  may  or  may  not  be  accurate. 
I  did  not  correct  that  note,  nor  did  I  know  of  it  until 
I  saw  it  in  these  papers.  But  whatever  opinion  I  may 
have  entertained  of  Lolly's  case  in  the  Court  of 
Chancery,  or  privately,  cannot  affect  my  judicial  opinion 
in  this  House,  sitting  as  a  member  of  a  Court  of  Appeal 
on  a  case  from  Scotland.'^ 

Therefore,  my  Lords,  I  shall  dismiss  these  cases 
from  my  consideration,  as  not  bearing  upon  the  pre* 
sent;  and  I  shall  assume  that  the  only  question  for 
the  House  to  decide  is  this — Has  the  wife  lost  her 
right  to  go  to  the  Courts  of  Scotland  for  further  relief 
in  consequence  of  the  relief  which  she  has  already 
obtained  in  the  Courts  of  this  country  ? 

My  Lords,  the  principal,  indeed,  I  may  say,  the  only 
case  on  this  question  is  that  of  Allison  v.  Cattey  (a)^ 
where  a  marriage  was  contracted  in  England  between 
two  parties  who  were  English  by  birth  and  by 
domicile.  The  husband  going  to  Scotland,  as  is 
usual  in  these  cases,  and  residing  there  upwards  of 
forty  days  to  found  a  jurisdiction,  commenced  an 
action  of  divorce  against  his  wife,  alleging  her  to  have 
committed  adultery  in  England.  She  was  not  present, 
but  she  was  served.  In  course  of  the  discussion  in 
this,  which  was  an  undefended  case,  it  appeared 
that  the  husband  had  a  proceeding  at  that  very  time 
in  the  Consistory  Court  in  England,  and  that  he  had 
obtained,  pending  the  proceedings  in  Scotland,  a 
divorce  a  mensd  ei  thoro  here.  It  did  not  appear  when 
it  was  that  he  commenced  these  proceedings.     The 

(a)  Second  Series,  vol  i.  p.  1025. 
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Judges  in    Scotland  saw  the   great  difficulty  which    gmlsw^bim. 

arose  in  the  case ;   knowing,  as  they  could  not  but  ^'^  ohaneeuor't 

knowy  that  it  was  a  case  in  which  it  was  intended  to 

evade  the  law  of  England,  it  being  the  case  of  English 

subjects  domiciled  in  England,   the  alleged  adultery 

befaig  committed  in  England,  the  husband  going  to 

reside  a  short  time  in  Scotland  for  the  mere  purpose 

of  giving  him   a  right,  in  respect    of   domicile,   to 

commence  proceedings  there,  the  wife  not  appearing. 

The  Court,  therefore,  perceived   that  it  was  a  mere 

attempt  to  make  use  of  the  Scottish  jurisdiction  in 

order  to   evade  the   law  of   England  to  which  the 

parties  were   properly   amenable.      Now,    upon    the 

point  to  which  I  have  just  called  your  Lordships' 

attention  the  Scotch  Judges  make  this  observation  : — 

We  rest  onr  opinion  chiefly  on  the  groond,  that  the  Pursuer, 
having  already  obtained  all  the  reparation  which  the  wisdom  of  the 
law  of  his  own  country  has  thought  due  and  sufficient  for  the  wrong 
be  has  suffered,  cannot  afterwards  insist  for  any  additional  repara- 
tion from  the  law  of  another  country,  though  he  may  have  qualified 
himself  by  forty  days'  residence,  to  sue  in  its  Courts.  The  sentence 
he  has  obtained  in  the  Consistory  Court  of  England  is  truly  a  sen- 
tence of  divorce,  upon  proof  of  adultery.  It  is  not  indeed  divortivm 
i  9i$§eulo  matrimonii;  its  proper  character  and  denomination  is 
divoriium  d  memd  et  thoro.  It  is  still  a  divorce,  and  the  only 
divorce  known  to  that  Law  under  which  both  parties  have  always 
lived  ;  under  which  their  marriage  was  contracted ;  and  in  the  ter- 
ritory of  which  the  marriage-vow  was  said  to  have  been  broken. 

My  Lords,  I  entirely  concur  with  the  learned 
Judges  in  Scotland  in  this  opinion ;  which  is  not  only 
sound  in  a  legal  point  of  view,  but  wholesome  and 
beneficial  as  preventing  a  resort,  first,  to  the  law  of 
this  country,  by  which  both  parties  are  clearly  bound ; 
and,  secondly,  a  resort  to  the  law  of  a  foreign  country, 
(which,  for  the  purposes  of  this  argument,  Scotland 
must  clearly  be  considered) — in  evasion  of  English 
law,    the  benefit   of  which   the  parties   take   as   far 
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GBIL8V.QXIIA. 
Lord  dumetOoi'a 


as  they  can  obtain  it.  [Here  his  Lordship  cited  and 
commented  upon  the  opinions  of  Lords  FUUerton  and 
Wood  and  the  Lord-Presideni  in  the  Conrt  bdow. 
His  Lordship  then  proceeded  as  follows]  :-— 

We  have  then  the  opinion  of  Lord  Cuningkame, 
who  puts  the  case  a  good  deal  higher  than  the  other 
Judges.     Says  his  Lordship : — 

Suppose  it  were  found  in  onr  Conii,  in  an  action  of  mere 
adherence,  that  the  complaining  spouse  had  been  gnihy  of  adultery, 
and  that  Uie  Defender  was  not  bound  to  adhere,  or  in  a  suit  for 
separation,  that  the  Defender  had  been  guilty  of  adnlteiy,  antho> 
rising  a  decree  of  separation,  would  these  judgments  conatitnte  any 
Talid  or  reasonable  defence,  in  our  Court,  against  a  subsequent 
process  of  divorce  ^  vinculo  matrimonii  ?  They  have  nerer  been  so 
considered ;  and  in  my  view  they  would  make  Strang  ooirobontifi 
grounds  for  the  ultimate  remedy. 

Now  this  is  very  strong;  for  your  Lordships  find 
here  that  the  learned  Judge  says^  it  has  never  been 
considered  that  the  taking  of  the  first  step  would 
be  any  bar  to  the  taking  of  the  higher  step  after- 
wards, but,  on  the  contrary,  (and  here  I  agree  with 
him,)  would  be  a  strong  corroborative  ground  for 
the  ultimate  remedy.  The  learned  Judge  proceeds 
further : — 

In  such  a  case  there  is  no  principle  for  holding  that  a  spouse,  by 
taking  the  lesser  remedy  in  the  first  instance,  is  precluded  from  the 
greater  relief,  or  has  abandoned  his  right  to  it.  There  may,  indeed, 
often  be  reasons  in  cases  like  the  present  for  inducing  wives  to  refnin 
for  a  time  from  dissolving  the  marriage-tie  with  their  husbands. 
But  when  judgment  of  separation  is  pronounced  on  evidenee  of 
guilt  found  to  be  sufficient,  there  may  in  general  be  less  reloctance 
in  the  injured  parties  to  pursue  for  the  ulterior  remedy.  Their 
right  to  do  so  has  never  been  questioned  in  any  case  on  reoord. 

Lord  Cumnghame  then  dtes  the  authority  of 
^'Erskine's  Institute''  in  support  of  his  opinion; 
and  I  have  myself  perused  the  passage,  which  is 
very  impoi*tant.     His  Lordship  proceeds  thus  : — 
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Mr.  Knidiie,  when  treating  of  onr  actions  of  separation  as  dis-    Gkilb  p.  Qxhs. 
tingnished  from  divorce  ^  vinculo  matrimonii,  says  that  **  the  Judge  Lord  ChmuUm's 
will  on  proper  proof  authorise  a  separation  h  mensd  et  ihoro,  and         <9»"^- 
award  a  separate  alimony  to  her,  suitable  to  her  husband's  fortune, 
to  take  place  from  the  time  of  the  separation,  and  to  continue  till 
there  shall  be  either  a  reconciliation  between  the  parties  or  a  sentence 
of  divorce  (a). 

This,  of  course;  means  such  a  sentence  as  would 
altogether  untie  the  knot  and  dissolve  the  marriage. 
There  is  no  authority  to  the  contrary.  The  learned 
Judge  says,  ''The  right  to  do  so  has  never  been 
questioned  in  any  case  on  record.^'  Certainly  no 
such  case  has  been  quoted  at  your  Lordships'  bar; 
and  I  think,  therefore,  we  may  safely  assume  it  to 
be  the  law  of  Scotland  that  the  wife  may  first  obtain 
in  Scotland  a  divorce  d  mensd  et  tharo,  and  then 
afterwards  maintain  another  suit  for  a  divorce  a 
vinculo  matrimonii. 

My  Lords,  before  I  say  anything  of  the  important 
analogy  which  exists  between  the  law  of  divorce 
bere  and  in  Scotland,  I  will  refer  to  an  argument 
^hich  was  advanced  at  your  Lordships'  bar,  on  the 
part  of  the  Appellant,  by  way  of  illustration,  taken 
from  contracts  for  the  purchase  of  land  in  this 
country.  It  was  asked,  was  there  any  instance  of  a 
man  bringing  an  action  for  damages  and  then  filing 
a  bill  for  specific  performance  ?  Probably  not ;  and  - 
for  this  reason,  that,  in  point  of  fact,  the  two  remedies 
are  inconsistent.  A  man  has  the  choice :  he  may 
either  go  to  law  for  damages,  and  keep  his  estate, 
or  he  may  insist  that  the  agreement  be  executed 
in  specie.  The  cases,  therefore,  do  not  apply.  But, 
suppose  a  purchaser,  in  the  first  instance,  to  file  a 
bill  for  specific  performance  and  to  fail,  he  is  left  at 
liberty  (and  in  many  instances  that  liberty  has  been 

(a)  See  Ersk.  Inst.  B.  1,  T.  6,  8.  10. 
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OBiL8t>.G«iL8.    exercised  with  very  great  advantage)  to  resort  to  law 
^^^^Sl^*  afterwards  for  the  recovery  of  damages. 

Take  the  case  where  a  vendor  files  a  bill  for  specific 
performance,  and  the  bill  is  dismissed.  He  may, 
nevertheless,  go  to  law  for  damages,  and  he  may 
recover  damages.  So  that,  in  point  of  fiact,  the  two 
remedies  are  open  where  they  are  not  inconsistent 
If  the  two  remedies  are  inconsistent,  a  man  must 
make  his  election ;  but  if  they  are  consistent  he  may 
try  one,  and  though  he  fail  in  that  trial,  he  may 
resort  to  the  other  and  succeed. 

Now,  my  Lords,  although,  as  I  have  said,  the  laws 
of  divorce  in  England  and  Scotland  differ  from,  each 
other,  there  is,  for  the  decision  of  this  case,  a  very 
material  analogy  between  them.  Thus  I  apprehend 
no  one  can  dispute  that  this  lady  by  the  law  of 
Scotland  (with  which  the  law  of  England  could  not 
interfere)  might  have  resorted  to  the  Scotch  Courts 
in  the  first  instance,  and  might  have  obtained  a 
decree  of  divorce  d  vinculo  matrimonn.  It  is  equally 
clear,  I  think,  that  she  might  have  gone  to  Scotland, 
and  obtained,  in  the  first  instance,  the  lesser  remedy 
of  a  divorce  d  mensd  et  ihoro,  and  afterwards  main- 
tained a  suit  for  an  absolute  dissolution  of  the  tie 
of  marriage.  It  was  said  at  the  bar,  in  the  course 
of  the  argument,  that  the  latter  remedy  could  not  be 
resorted  to,  unless  for  a  subsequent  crime;  but  no 
authority  was  quoted  for  that  restriction,  and  I  take 
it  to  be  clear  that  it  is  not  the  law  of  Scotland.  Of 
course,  subsequent  crime  might  and  would  entitle 
the  aggrieved  party  to  the  remedy;  but  without  any 
fresh  delinquency  it  would,  I  conceive,  be  effective. 
If,  then,  the  wife  by  the  law  of  Scotland,  which  we 
are  bound  here  to  administer,  could  obtain  a  release 
altogether  from  the  marriage  in  the  first  instance,  or 
even  obtain  it  by  steps,  I  ask  your  Lordships,   can 
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the  act  of  the  husband  deprive  her  of  that  right?  »«i"j^«i" 
Can  he,  by  simply  coming  to  the  Courts  of  this  ^^^^!a^^* 
country  for  a  restitution  of  conjugal  rights,  which 
she  had  refused  to  him,  as  it  is  alleged,  for  ample 
cause,  and  which,  therefore,  naturally  would  lead 
him  to  suppose  that  she  had  legal  measures  in  con- 
templation— can  he,  my  Lords,  by  getting  the  start 
0f  her  in  this  way,  exclude  her  from  that  redress  and 
that  protection  which  she  would  otherwise  have  been 
entitled  to  claim  ?  My  Lords,  I  apprehend  that  such  a 
contention  is  clearly  unsustainable.  Then  ought  she  to 
be  prejudiced  by  the  line  of  defence  which  she  took  in 
this  country  f  As  I  before  remarked,  she  was  not  a 
-volunteer  litigant  in  the  English  Court.  She  was 
compelled  to  defend  herself.  If  she  had  not  done  so 
there  would  have  been  a  sentence  enforcing  against  her 
a  restitution  of  those  conjugal  rights  which  she  had 
previously  (and,  as  it  is  asserted,  on  good  grounds) 
refused.  Was  she  to  submit  to  this  when  she  had  a 
defence  open  to  her  which,  as  I  have  before  stated, 
would  make  perpetual  that  separation  which  had 
already  taken  place  in  point  of  fact,  and  which  could 
^mly  be  put  an  end  to  by  a  joint  reconciliation  ?  Can 
it  be  reasonably  maintained  that,  because  this  lady 
accepted  that  which  the  Ecclesiastical  Court  tendered 
to  her,  she  is,  therefore,  to  be  stopped  firom  asking  a 
higher  remedy  where  the  law  of  the  country  affords 
it?  As  r^ards  the  administration  of  the  Scotch  and 
English  law  there  is  truly  a  difference;  but  it  is  a 
difference  of  mode  rather  than  of  effect.  Now,  so 
far  is  a  prior  sentence  of  divorce  i  mensd  et  thoro 
firom  being  an  impediment  to  further  relief  in  this 
country,  that,  as  your  Lordships  know.  Parliament 
will  not  interpose  with  us  until  such  previous  divorce 
has  been  procured  from  the  Ecclesiastical  Court.  Now, 
if  we  uphold  the  decision  of  the  Court  below  in  this 
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oiiL^GEiu.    ^5^86,  we  shall  find   that,  upoa  the  queetion  of  the 
^'^^S^*  right   to  consecutive  remedies,  the  two  systems  will 

be,  to  a  certain  extent,  in  harmony  with  each  other. 
Upon  these  several  grounds,  my  Lords,  I  humbly 

move  that  this  judgment  be  affirmed. 

Lord  Truro  : 
ofMMon.  '  My  Lords,  the  question  what  is  the  effect  of  the 
proceedings  in  the  English  Ckmsistorial  Court  has 
been  correctly  represented  as  a  question  of  foreigiL 
law  to  the  Court  in  Scotland.  My  Lords,  according 
to  my  humble  apprehension,  a  very  arroneons  view  is 
taken  of  the  effect  of  those  proceedings.  I  do  not 
think,  however,  that  the  error  ought  in  any  degree 
to  affect  your  Lordships'  ultimate  decision  upon  the 
merits  of  this  appeal.  It  is  said  that,  according  t9 
the  course  of  practice  in  the  Ecclesiastical  Court 
in  England,  a  husband  or  wife  who  by  a  responsive 
allegation  in  a  suit  charges  adultery,  and  prays  a 
remedy  upon  that  charge,  is  not  the  institutor  and 
originator  of  the  suit.  My  Lords,  I  am  aatiafied 
that,  upon  a  full  investigation,  that  opinion  would  tnm 
out  to  be  wrong.  The  process  of  every  tribunal  has 
but  one  object,  which  is,  to  bring  the  party  before 
the  Court  to  answer  tiie  matter  which  is  to  be  pro- 
duced against  him.  The  complaint  is  to  be  found 
in  the  libel.  If  a  person  is  already  engaged  in  a 
suit  there  wants  no  proceeding  to  bring  his  opponent 
before  the  Court :  he  is  there.  If  a  man  brings  an 
action  against  a  debtor  for  one  cause,  and  he  has 
another  cause  of  action  which  cannot  in  point  df 
form  be  joined  with  the  first,  he  needs  not  to  begin 
a  new  action,  though  he  cannot  engraft  the  second 
upon  the  first;  but,  without  any  new  process,  the 
Plaintiff  can  declare  ^*  6y  the  h^P  as  it  is  called, 
against  the  Defendant;  and  that  is  just  as  much  a 
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substantiye  suit  as  if  it  had  been  preceded  by  process  oehmp^i^. 
to  bring  him  into  court.  And  it  appears  to  me  •^^**^^^"«^* 
impossible  to  attend  to  the  cases  cited  in  Best  and 
Beit  without  coming  to  the  conclusion  that  if 
the  wife  or  the  husband  advances  in  a  responsire 
all^ation  matter  which  may  be  made  the  foundation 
of  a  decree,  that  libel  is  in  the  nature  of  a  declaration 
in  a  new  cause. 

What  said  Sir  Herbert  Jenner  Fust  in  this  very 
case  (a)  f  Why,  he  said,  originally  a  suit  was  com- 
menced by  the  husband  for  the  restitution  of  conjugal 
rights;  but  the  wife,  by  a  responsive  allegation,  has 
now  charged  her  husband  with  adultery,  and  now 
the  cause  is  changed.  My  Lords,  it  is  desirable  to 
prevent  future  litigation  by  reason  of  an  erroneous 
view  of  this  proceeding.  And  I  am,  therefore,  anxious 
to  state  my  opinion  that,  even  if  the  wife  had  insti- 
tated  a  distinct  and  independent  suit,  the  eflTect  would 
not  have  been  different  in  the  present  case.  But, 
unfortunately,  by  giving  judgment  on  a  matter  of 
merits  without  the  record  being  closed,  the  Court 
ImIow  and  the  House  are  left  without  some  of 
those  materials  which  they  would  have  otherwise 
possessed. 

My  Lords,  whether  or  not  the  parties  would  now 
derive  any  advantage  from  this  case  being  remitted 
by  reason  of  the  omission  to  close  the  record,  is 
another  question.  This  is  not  a  technical  defect.  It 
arose  from  this  circumstance  (I  say  it  under  the 
authority  of  this  House  (6),  but  with  all  respect  tor 
the  learned  Judges  in  Scotland),  that  the  plea  of  the 
sentence  of  the  Consistorial  Court  in  England  was 
considered  a  dilatory  defence.  When  the  appeal 
came  to  this  House,  a  petition  was  presented  by  the 

(a)  Notes  of  Ecclesiastical  Cases,  vol.  vi.  p.  109. 
{h)  Suprh,  p.  36. 
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gbilbp.gbim.  Respondents  against  its  reception.  The  Appeal  Com- 
^^^wJT^*  mittee  thought  the  question  so  grave  that  they 
directed  it  to  be  argued  at  your  Lordships'  bar^  and 
the  House  determined  that  the  plea  was  not  dilatory. 
Accordingly,  the  appeal  was  ordered  to  be  reoeiTed. 
But,  my  Lords,  I  consider  that  the  rule  ought  to  be 
inflexible  that  wherever  merits  are  to  be  decided, 
the  record  ought  to  be  closed;  and  the  House  will 
always  be  careful  to  see  that  by  omitting  to  dose 
the  record  in  such  circumstances  parties  are  not 
prejudiced. 

I  will  now,  however,  pass  to  the  main  question  in 
the  cause,  namely,  whether  the  plea  brought  under 
your  Lordships'  consideration  is  a  sufficient  answer  in 
point  of  law  to  the  libel  of  this  lady,  in  which  she 
prays  for  divorce  d  vinculo  matfimonU. 

My  Lords,  it  will  be  necessary  to  consider  what  is 
the  nature  of  the  plea.  Is  it  a  plea  by  way  of 
estoppel, — ^that  the  party  has  taken  a  course  whidi 
estops  her  in  point  of  law  from  prosecuting  the 
remedy  which  is  now  sought  in  the  Scotch  Courts; 
or  is  it  in  the  nature  of  a  plea  of  judgment  recovered? 
I  am  not  aware  precisely  to  what  extent  the  law  of 
estoppel  prevails  in  Scotland ;  but  all  that  I  have  been 
enabled  to  discover  on  the  subject  leads  me  to  the 
conclusion  that  the  principle  is  encouraged  in  that 
country  as  here,  with  very  little  difference, — eveiy 
estoppel  must  be  precise  and  distinct,  and  to  the  same 
point.  This  is  an  application  in  Scotland  for  a  divorce 
d  vinculo  matrimonii.  What  has  been  done  by  this 
lady  which  is  inconsistent  with  her  prayer  for  a 
divorce,  so  as  to  put  the  case  upon  the  ground  of 
estoppel,  and  to  enable  the  husband  to  say — You,  by 
your  conduct,  have  said  and  done  that  which  is  incon- 
sistent with  the  remedy  which  you  are  now  pursuing? 
The  passage  which  my  noble  and  learned  friend  read 
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from  the  Scotch  text  writer  seemed  to  suggest  that    Q«"^»o«La. 

a  divorce  d  mensd  et    thoro  might  be  considered  as     ^^^' 

anciUary    to    an    ultimate    judgment    of    divorce    d 

vinculo  matrimonii ;  showing  most  distinctly^  therefore, 

that  in  the  Scotch  law  the  two  are  not  inconsistent, 

supposing  that  both   proceedings  were  in   Scotland; 

and,  in  truth,  nothing  has  been  urged  at   the  bar 

which  at  all  makes  the  doctrine  of  estoppel  applicable 

to  this  case,  so  as  to  lead  to  the  conclusion  that  this 

plea  presents  a  good  bar  to  the  proceeding. 

It  is  more  in  the  nature  of  a  plea  of  judgment 
recovered. 

This,  I  apprehend,  would  be  found  to  be  pretty  much 
the  law  of  every  country,  that,  where  a  man  has  once 
sought  redress  for  a  particular  injury,  he  is  not  entitled 
to  split  his  complaint,  and  ask  for  one  species  of  redress, 
which  shall  be  applicable  to  the  whole  subject-matter, 
in  one  Court,  and  a  di£ferent  species  of  redress  for 
identically  the  same  wrong  in  another  Court.  Suppose 
.  this  lady,  independently  of  any  suit  on  the  part  of  the 
husband,  had  commenced  a  suit  for  a  divorce  a  mensd 
et  thoro  in  England.  Consider  what  her  situation  is. 
She  is  exposed  to  the  coercion  of  her  husband,  she 
stands  under  the  legal  duty  of  cohabiting  with  him,  and 
it  is  obvious  that  much  distress  might  be  occasioned  to 
a  woman  who,  having  just  cause  of  separation  from  her 
husband,  should  yet  omit  (he  desiring  to  continue  the 
cohabitation)  to  protect  herself  by  the  authority  of  the 
law  and  the  sentence  of  a  Court.  She  is  in  a 
country  where  marriages  are  indissoluble.  She  comes 
into  Court,  not  to  ask  partial  relief,  not  to  divide  her 
complaint,  or  to  recover  by  instalments  the  redress 
which  she  desires.  She  states  her  whole  case,  and  she 
asks  all  the  relief  (divorce  a  mensd  et  thoro)  which  it  is 
in  the  power  of  the  Court  to  aflford.  This  being  granted 
to  her,  she  then  repairs  to  Scotland,  (and  we  are  dealing 


optniOH. 
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GBiLsy.GiiLB.    ^i|;]j  ^  ^5nag  Ij^  which  the  Scotch  Courts  have  jurisdiction) 
^^^^~''     and  there  prays  for  a  divorce  a  vinculo  matrimom. 
What  authority  has  been  cited  to  show  that  the  remedy 
or  protection  which  she  has  obtained  in  the  Court  of 
Doctors'  Commons  is  a  bar  to  that  proceeding?     I  am 
not  aware  that  any  such  authority  has  been  adduced, 
except  the  case  of  Allison  v.  Cailey,  which  I  will  deal 
with  presently.    It  is  said,  can  a  man  bring  an  action 
for  damages  for  a  breach  of  contract,  and  can  he  also 
file  a  bill  for  specific  performance  ?     I  can  very  readily 
conceive  that  he  may  do  both.     Suppose  a  man  has 
entered  into  a  contract  for  the  purchase  of  an  estate — 
suppose  he  then   makes  a  sub-contract,  and  that  by 
reason  of  the  failure  of  the  first  party,  he  himself  not 
having  the  power  of  conveying  the  estate,  which  has 
not  been  conveyed  to  him,  is  subjected  to  an  action  by 
the  other  party.     He  may  have  a  right  to  have  the 
contract  performed — he  may  have  a  right  to  require 
that  he  shall  be  placed  in  that  situation  in  which  it  was 
the  object  of  the  contract  to  place  him ;  but  he  may 
also  have  sufiered  a  legal  injury  by  which  he  would 
become  entitled  to  a  certain  amount  of  damages.    A 
Court  of  Equity  may  say,  we  will  not  allow  you  to 
have  the  remedy  of  requiring  a  specific  performance  of 
the  contract;   but  I  apprehend,  if  it  could  be  shown 
that  real  injury  had  been  sustained,  the  party  might 
then  proceed  to  recover  damages  at  law  for  the  loss  of 
the    estate.      Suppose  a  man    covenants  to   pay  an 
annuity :  you  may  bring  an  action  of  debt  for  payment, 
or  you  may  bring  an   action  of  damages  for  non- 
payment, of  the  annuity,  but  you  cannot  split  your 
remedy — ^you  cannot  do  that  which  was  attempted  in 
the  case  of  Lord  Bagot  (a).    You  cannot  go  to  a  Court 
with  an  entire  demand,  and  limit  that  demand  below  its 
real  amount,  and,  after  recovering  there,  go  next  to 

(a)  Lord  Bagot  v.  JVilliams,  6  Dow.  &  Ryl.  K.  R  Rep.  87. 


cpmton. 
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some  other  Coart  and  get  the  remainder.  But  here  OBiMy.Gim. 
the  ground  upon  which  I  think,  in  concurrence  with  my  ^^^  ^"~'' 
noble  and  learned  friend,  that  this  is  no  bar,  is,  that 
the  two  remedies  are  collateral — ^they  are  directed  to 
distinct  objects  and  have  totally  different  effects ;  and 
therefore  the  circumstance  of  this  lady  pursuing  a 
remedy  for  the  purpose  of  obtaining  protection  against 
being  compelled  to  cohabit  with  her  husband,  either 
during  a  given  time,  or  an  indefinite  time,  is  quite  con- 
sistent with  the  proceedings  which  she  afterwards  insti- 
tuted to  dissolve  the  marriage.  The  two  things  may 
well  stand  together. 

With  respect  to  the  case  of  Allison  v.  Catley,  it  is 
material  to  observe  what  was  the  precise  decision  come 
to  f  It  went  upon  the  ground  of  jurisdiction.  The 
Court  had  nothing  to  do  with  what  was  the  effect  of 
the  English  divorce.  It  is  said,  the  man^s  residence 
in  Scotland  was  only  colourable.  I  am  not  aware 
that  there  is  such  a  thing  as  colourable  residence. 
When  the  law  says  that  a  man's  residence  in  a  country 
for  a  certain  space  of  time  shall  place  him  in  a  certain 
position,  I  do  not  understand  how  the  mode  in  which 
he  resides  there  can  have  any  operation  in  qualifying  the 
effect  of  the  residence.  Six  of  the  Scotch  Judges  have 
said  that  a  sentence  of  divorce  a  mensd  ei  thoro  is  a  bar 
in  Scotland  to  a  suit  for  divorce  a  vinculo  matrimonii. 

It  appears  to  me  that  the  learned  Judges  in  Scotland, 
in  their  decision  of  the  present  case,  have  said  the  con- 
trary of  that  which  is  laid  down  in  Allison  v.  Catley  ; 
and  I  think  your  Lordships  must  not  shrink  from 
taking  the  correct  view  of  Allison  v.  Catley,  and  must 
not  let  it  be  set  up  hereafter,  unless  you  think  it 
contains  good  law. 

On  the  whole,  my  Lords,  I  must  express  my  opinion, 
in  concurrence  with  that  of  my  noble  and  learned 
friend,  that  this  plea  is  a  bad  plea ;  and  I  must  join 

T  2 
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geilsv.geils.   jji„^  i^  recommending  that  the  decision  complained  of 
be  afl^med. 

Dr.  Addams  applied  for  the  costs  of  the  preliminary 
discussion  upon  the  question  respecting  the  alleged 
irregularity  or  incompetency  of  the  appeal  under  the 
reservation  made  by  the  House  (a).  He  cited  Gray  v. 
Forbes  {b). 

Mr.  Anderson :  The  reservation  of  costs  was  made 
upon  the  application  of  the  Appellant,  The  decision  on 
the  competency  was  against  the  Respondent^  Keith  v. 
Kerr  (c). 

The  Lord  Chancellor:  The  House  is  of  opinion 
that  there  ought  to  be  no  costs  on  either  side. 

Interlocutors  affirmed. 

(a)  Supra,  p.  42.        (b)  6  CI.  &  Finn.  363.         (c)  1  Bell,  386. 


Smedley  &  Rogers^  Dodds  &  Greig Grahams^ 

Weems^  &  Grahame. 
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HEATHCOTE'S  DIVORCE  BILL.  ^^^ 

ithmdethMareh. 

This  was  a  bill  brought    in    on    the  petition   of  b«S*Ster\^ong 
£dmund  Heathcote^  Esq.,  to  dissolve  his  marriage  with  !S^?hiB  wtfe^ 

,   .     ^-  .-  -  ^  111..  .  till  a4th  Novem- 

his  then  wife,  and  to  enable  him  to  marry  again.  ber,  i849,  and 

"      *^  where  she,  ncTer- 

Mr.  Talboiy  Q.C.,  appeared  on  behalf  of  the  Peti-  ?»l*f^  p^J***** 

After  the  usual  preliminary  evidence,  it  was  proved  i[?^'aid*n<^i^e 
that  the  Petitioner,  who  was  a  lieutenant  in  the  navy,  and  that  «&«  was 

guilty  of  adolteiy . 

embarked,  on  the  1st  of  Aufinist,  1 846,  for  South  America,  »»}  p*^.  ^>?» 

'  o        '  I  f    ^  clauae  bastard- 

leaving  his  wife  in  England;    and  that  he  did  not  ^^iSp^f^oV 
return  till  the  24th  November,  1849,  when  he  rejoined  SSSSdiSlS 
her  and  cohabited  with  her  till  the  18th  May,  1850,  on  ^^eiogand 

muster-books  of 

which  day  she  was  delivered  of  a  child,  full  grown.  • »"?,  returned 

"  '^        *f  everv  quarter  to 

The  period  firom  the  return  of  the  husband  till  the  Sflntt^^f^' 
birth  of  the  child  being  only  six  lunar  months  and  one  "S^^^^^^ 
week,  it  was  evident  that  he  could  not  have  been  its  for^^hl^'mri^ 

of  time,— Hklo, 
lather.  that  this  was  not 

sufficient  evi- 

Strict  proof  was  required  to  establish  the   fact  of  hJ^^g'^toaiiy 


spe- 


naylng  a 

non-access,  and  that  the  husband's  absence  was  occa-  Jjj^time 
rioned  by  circumstances  which  justified  him  in  being     Thei 

....  clause  interdict- 

so  lone  away  from  his  wife.  Ing  the  marriage 

^  "  of  the  paramours 

The  Log  and  Muster  Books  of  H.  M.  ship  Con-  XtTS?^ 
stance,  returned  quarterly  to  the  Accountant-General's  wdSen^Iws. 
department  in  the  Admiralty,  were  produced,  specifying 
the  names  of  the  officers  of  the  ship  to  which  the  Peti- 
tioner was  attached  in  South  America  \  and  his  name, 
With  the  others,  appeared  periodically.    But  their  Lord- 
ships required  further  evidence.     The  captain  of  the 
ship  was  consequently  called,  and  he  proved  that  the 
Petitioner  was  constantly  with  him  in  the  Pacific  for 
two  years ;  and  that  it  was  impossible,  in  the  nature  of 
things,  that  he  could  have   been  in  England  at  any 
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IIeathcotk's 
DiTOBCE  Bill. 


Whereawiib 
after  a  long 
absence  did  not 
rcdoln  her  bna- 
band  till  the  22nd 
December,  1847, 
and  where  she, 
neyerthelesa. 
prodnoed  to  nim 
aftiU-grown 
child  on  the  6th 
JulT,  1848:  the 
evidence  oi  adul- 
tery (independ- 
ently of  non- 
aooeae)  being 
complete,— Bill 
passed,  but  a 
clause  proposing 
to  bastardlxe  the 
chUd  mfeeted. 


moment  between  the  27th  November,  1847,  and  the 
24th  November,  1849.     The-House  was  satisfied. 

One  of  their  Lordships  {a)  suggested  that  it  was  a 
case  for  a  bastardising  clause.  On  the  second  daj, 
therefore,  the  following  clause  was  proposed  for 
insertion  in  the  bill : 

That  the  child  hereinbefore  mentioned,  of  which  the  said  Eliza- 
beth Lucy  Heathcote  was  delivered  on  or  abont  the  said  18tli  day 
of  May,  1850,  was  not,  nor  shall  such  child  be  deemed,  the  lawful 
issue  of  the  said  Edmund  Heathcote. 

This  clause  was  approved  of,  and  was  subsequently 
introduced  in  committee  (i). 

It  appears  that  the  paramour  was  within  the  for- 
bidden degrees  of  the  wife.  The  usual  clause  inter- 
dicting marriage  between  them  was  therefore  deemed 
superfluous;  seeing  that  by  Lord  Lyndhursfs  Act 
marriages  within  the  forbidden  degrees  (which  were 
formerly  only  voidable)  are  now  made  absolute 
nullities. 

The  UU  passed. 

(a)  LordBrongham. 

(b)  To  induce  the  House  to  bastardize,  the  case  most  be  strong, 
there  being  no  one  to  watch  the  interests  of  the  child.  See  Hofnit 
cctscy  Macq.  House  of  Lords,  p.  650  ;  and  see  the  Remarks  of  Lord 
Cottenham  in  the  Townshend  Peerage  case,  Session  1843,  ParL  Deb. 
vol.  Ixviii.  &  hdx.  See  also  Willicmt^  Divorce,  Session  1783  :  Parlia- 
mentary History,  vol.  zxiii.  p.  709 ;  and  Remarks  of  Mr.  Borke  and 
Mr.  Fox  on  bastardizing  enactments  generally. 

On  the  6th  March,  1851,  after  agreeing  to  adopt  the  above  clause 
in  HeathcoU^s  case,  the  House  rejected  a  similar  one  in  Me  Letm't 
case,  of  which  the  facts  were,  that  the  wife  left  her  husband  in  India 
in  April,  1846,  and  returned  to  England.  She  rejoined  him  in  India 
on  the  22nd  Dec,  1847,  and  on  the  5th  July,  1848,  was  delivered  of 
a  child  full  grown.  The  proof  of  her  adulterous  conduct,  while  at 
home  in  England,  was  complete.  And  the  decision  of  the  House,  in 
passing  the  bill,  went  on  that  evidence,  rather  than  on  the  fact 
of  non-access;  so  that  the  case  was  quite  distinguishable  from 
Mr.  Heathcote'e. 

DoRRiNOTON,  Ellicombes,  Cubbby,  &  Thomas. 
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TAYLEUR'S  DIVORCE  BILL. 

1851. 
Slit  March, 

Mb.  Talbot,  Q.C.,  and  Mr.  Macqueen,  appeared  on  .cSJiua^ 

behalf  of  the  Petitioner,  W.  H.  Tayleur,  Esq.  S^nSon"^ 

At  the  close  of  the  evidence  which  established  the  Bui^iM^Se- 

les8|  QodAr  tbd 

commission  of  adultery  by  the  wife,  and  perfect  pro- 
priety of  conduct  on  the  husband^s  part,  a  difficulty 
arose  as  to  the  damages  awarded  by  the  Jury  against 
the  noble  lord,  the  wife^s  seducer.  The  rule  of  the 
House  requires  that  such  damages  shall  be  recovered 
bond  fide.  It  did  not  appear  that  they  had  been  paid 
in  this  case,  or  that  any  steps  had  been  taken  to 
compel  payment  of  them.  It  was  proved,  however, 
that  the  Defendant  had  paid  the  costs  of  the  action. 
The  House,  therefore,  having  regard  to  the  other 
circumstances  of  the  case,  which  were  entirely  in  the 
husband's  favour,  read  the  bill  a  second  time ;  and  it 
ultimately  became  law  (a). 

(a)  See  Mr.  Moore's  case,  Session  1805  (Macq.  H.  of  Lds. 
p.  602),  where  the  Petitioner  was  himself  examined,  and  stated  that 
he  had  an  objection  to  receive  damages  farther  than  to  the  extent  of 
covering  the  expense  of  the  proceeding.    The  Bill  passed. 


Sharps,  Field,  Jackson,  &  Newbold. 
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1861.    ^  LLEWELYN'S  DIVORCE  BILL. 

ibtk,  iBth,  »th, 

and  Sltt  July* 

be^id  tothfwwfe       Before  permitting  this  case  to  be  opened^  the  House, 
of  her  defence.     OH  thc  wifc's  petition^  Ordered  the  husband's  solicitor  to 

A  wife  oommits 

^uitcrvata       pay  to  her  solicitor  30/.  for  the  conduct  of  her  defence; 

time  when  the         *    -^  ' 

SS^'hM  miT     as  she  had  no  funds  for  the  purpose. 

wrth  heV\VK"*       Mr.  Warren,  Q.C.,  and  Mr.  Macqueen,  appeared  for 

SS?.^  whJther,    the  Petitioner,  J.  H.  Llewelyn,  Esq. 

continuing  utill  •i-«-i« 

Ignorant  of  her        The  wifc  was  provcd  to  havc  committed  adultery  m 

guilt,  his  subBe-  *■  " 

SSd^unMndnlS?'*  J^^^e,  1846,  at  a  time  when  her  husband  was  living 
hiJ*biirfor***'  with  her  in  harmony  and  affection,  he  being  then 
on^hTdi^very  iguoraut  of  her  misconduct,  and  acting  in  all  respects 
QHwe.  the  part  of  a  kind  and  attentive  husband. 

Refuaalofthe  ^ 

the"Ktui5nerto       Aftcrwards  (that  is  to  say  subsequently  to  the  com- 

hi/biinlSd^r'the  mencement   of    her  latent  infidelities)   she   and   her 

rejected!*"^       husband  lived  very  unhappily  together ;  and  in  August, 

1846,  they  separated,  he  continuing  still  ignorant  of 

her  adultery. 

It  appeared  that  when  she  left  her  husband's  house, 
she  was  accompanied  by  the  very  man  (the  Baron  Von 
Shenkenberg),  who  was  proved  to  have  been  her  para- 
mour. It  further  appeared  that  the  husband  was 
from  home  at  the  time,  and  had  been  so  for  two  days 
previously.  By  the  terms  of  separation,  he  was  to 
make  her  a  yearly  allowance  suitable  to  his  means ; 
but  it  came  out  that  he  had  been  irregular  and  remiss 
in  the  stipulated  payments,  and  the  wife  went  astray 
with  others  besides  the  Baron. 

The  unexplained  absence  of  the  husband  at  the  time 
when  the  wife  was  quitting  the  house  under  the  escort 
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of  one  witli  whom  she  was  guilty,  although  her  guilt    ^niotlnSaL 
was  concealed  from  her  husband,  gave  to  the  case  an 
appearance  of  connivance  or  of  suspicion,  which  the 
evidence  proved  insufficient  to  get  over. 

The  Petitioner's  counsel,  however,  insisted  that  his 
right  to  redress  had  accrued  in  June,  1846,  when  the 
adulteries  had  commenced,  and  when  the  husband  was 
subject  to  no  imputation  whatever;  and  they  main- 
tained that  the  subsequent  circumstances  were  imma- 
terial, the  wife  having,  before  their  occurrence,  become 
worthless,  and  disentitled  to  the  marital  care.  Suppose 
he  had  discovered  her  guilt  in  June,  1846.  He  would 
have  had  a  right  to  turn  her  instantly  out  of  doors. 
Then  was  her  case  improved  by  the  concealment  ?  It 
was  only  made  worse — the  deception  aggravated  her 
guilt.  The  separation,  which  took  place  undoubtedly 
with  the  husband^s  consent,  ought  not  in  this  case  to 
bar  the  remedy.  The  reason  why  separations  so  often 
proved  fatal  to  Divorce  Bills  was,  that  when  a  husband 
renounced  the  marital  control,  and  gave  his  wife  liberty 
to  live  as  she  pleased,  he  could  not  afterwards  complain 
if  she  violated  her  marriage  vows.  But  here  she  had 
violated  and  broken  them  two  whole  months  before  the 
separation  or  any  unhappiness  took  place.  The  injury 
to  the  husband  was  surely  not  less  because  it  was  at 
the  time  unknown  to  him,  and  his  claim  to  redress 
ought  not  to  be  ajQfected  by  his  wife^s  fraudulent 
concealment  of  her  guilt.  The  Petitioner's  counsel, 
moreover,  tendered  the  husband  himself  as  the  only 
one  who  could  explain  the  causes  of  separation  and 
the  reasons  of  his  absence  at  the  time  of  his  wife's 
departure ;  but  their  Lordships  refused  to  allow  him  to 
be  examined  (a). 

(a)  The  standing  order  requires  the  Petitioner  for  a  Divorce  Bill 
to  be  in  attendance  "  in  order  to  his  being  examined  at  the  bar,  if  the 
House  shall  think  fit:' 
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Llkwkltk'b 
DivoRCK  Dill. 


optMon. 


The  Lord  Chancellor  (a) : 
lAfrd  chZiMiior's  The  House  expected  that  the  case  made  out  in 
support  of  an  application  for  divorce  should  be  one 
above  all  exception.  In  particular,  the  House  expected 
the  Petitioner  to  show  that  every  reasonable  caution 
had  been  exercised  on  his  part ;  and  that  all  suspicion 
of  connivance  or  collusion  should  be  rebutted.  Let 
their  Lordships  just  consider  what  the  present  case  was. 
[Here  his  Lordship  went  over  the  evidence,  declaring 
the  proof  of  the  commission  of  adultery  in  June,  1846, 
satisfactory ;  and  then  proceeded  as  follows]  : — But  it 
would  have  been  observed  by  their  Lordships  that  the 
husband  was  absent  from  his  house  for  two  or  three 
days  prior  to  his  wife^s  going  away ;  nor  did  he  appear 
to  have  made  any  inquiries  to  ascertain  whether  she 
were  supplied  with  the  means  of  support,  or  to  have 
given  her  any  money  with  the  exception  of  two  miser- 
able sums  of  5/.  each ;  which  were  given  by  the  direction 
of  the  husband  to  the  very  adulterer  for  his  wife's  use. 
Of  this  circumstance  there  had  been  no  explanation 
offered.  The  husband  had  left  his  wife  at  a  period 
when,  according  to  the  evidence,  he  had  no  reason  to 
suspect  her  of  any  guilt  or  impropriety,  and  he  never 
looked  after  her,  nor  furnished  her  with  anything 
beyond  these  two  wretched  sums  of  5/.  each.  There 
was  no  explanation  as  to  why  he  had  separated  from 
his  wife ;  and  when  they  did  separate  he  ought  to  have 
shown  some  regard  for  her  by  taking  care  that  she  had 
means  for  her  support.  Now,  he  (Lord  Truro)  should 
have  been  unwilling  to  reject  any  further  evidence,  if 
it  had  been  in  the  power  of  the  parties  to  produce  it; 
inasmuch  as  it  was  a  most  serious  thing  for  a  husband 
to  continue  wedded  to  a  woman  who  had  conducted 
herself  as  Mrs.  Llewelyn  appeared  to  have  done.  But 
as  this  case  stood  upon  the  evidence,  it  was  by  no 

(a)  Lord  Troro. 
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means  satisfactory  or  sufficient.  Great  neglect  was  to  be    iJjJJ^Sf ^ill. 
attributed  to  the  husband^  even  if  he  had  not  connived  i^^  chi^uor's 
at  his  wife's  leaving  the  house  with  her  paramour.    He        <^»«^- 
should,  therefore,  move  their  Lordships  that  the  second 
reading  of   the  bill  be  postponed  to   that    day  six 
months. 
Agreed  to. 


Jones  &  Clarke,  Solicitors. — McDougall&Newall, 
Parliamentary  Agents. 
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EDINBURGH,  PERTH,  AND  DUNDEE )  ^^^^^^^^^  ^^^ 
RAILWAY  COMPANY      .        .    .   J  ^  ^ 


LEVEN 


Respondent. 


1862. 

29(handaOth 

March. 

Under  the 
Lands  Glauses 
Consolidation 
Act  of  Scotland, 
notice  by  a  Com- 
pany that  they 
are  willing  to 
treat  with  a  land- 
owner is  a  con- 
tract which  con- 
stitutes the  rela- 
tion of  vendor 
and  purchaser. 

So  likewise 
notice  by  the 
landowner  that 
he  demands  a 
jury  trial,  or  in 
the  alternative,  a 
certain  price. 
In  this  last  case 
unless  the 
Company  take 
the  course  pre- 
scribed by  the 
Act,  they  will  be 
bound  to  pay  the 
sum  demanded. 

Such  conse- 
quence not  penal ; 
but  the  result  Of 
a  constructive 
agreement. 

When  the 
Company  pre- 
sent their  peti- 
tion to  the 
Sheriff  to  sum- 
mon a  jury,  if  it 
appear  that  they 
have  not  taken 
the  course  pre- 
scribed by  the 
Act,  he  cannot 
adjourn,  but 
must  at  once  re- 
fhse,  the  petition. 


(two  appeals.) 


The  Lands  Clauses  Consolidation  Act  of  Scotland  (A), 
after  disposing  of  purchases  on  the  part  of  public 
Companies^  by  voluntary  agreement,  proceeds  next  to 
deal  with  purchases  by  compulsion. 

The  statute  gives  power  to  refer  questions  of  com- 
pensation to  arbitration.  But  if  the  person  claiming 
compensation  do  not  choose  to  refer,  or  if,  having 
referred,  the  submission  go  oflF  for  want  of  an  award, 
in  that  case  the  question  must  be  settled  by  the  verdict 
of  a  jury. 

By  the  36th  section  it  is  enacted,  that  when  the 
person  claiming  compensation  desires  a  trial  by  jury 
he  shall  give  notice  of  such  desire  to  the  Company, 
declaring  in  such  notice  the  amount  of  compensation 
which  he  claims.  And  then  the  Company  shall,  within 
twenty-one  days,  present  a  petition  to  the  SherijQF  to 
summon  a  jury,  and  in  default  shall  pay  to  the  owner 
the  amount  of  his  claim  as  stated  in  his  notice. 

Before,  however,  presenting  such  petition  to  the 
SheriflF  to  summon  a  jury  for  settling  "any  case  of 
disputed  compensation/^  the  Company  are  required  by 
the  87th  section  to  give  the  person  claiming  compensa- 
tion not  less  than  ten  days'  notice  of  their  intention  to 
cause  such  jury  to  be  summoned ;  and  in  such  notice 
they  shall  state  what  sum  they  are  willing  to  give  him 
as  compensation. 

(a)  Reported  Second  Series,  vol.  x.  p.  1013. 
(6)  8  Vict.  c.  19. 
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The  object  of  this  37th  clause  was  evidently  to  afiPord    fJJ,-;,^;^;* 
the  owner  another  opportunity  of  agreeing^  and  thus        lbvkx. 
avoiding  the  necessity  of  a  trial  by  jury. 

The  Bespondent  on  the  12th  of  June,  1846  (an 
attempt  at  arbitration  having  failed),  served  the 
Appellants  with  notice  requiring  a  jury  to  be  sum- 
moned, and  stating  that  he  claimed  3000/.  for  his 
land.  The  Appellants  omitted  to  give  the  counter- 
notice  required  by  the  37th  section,  but  presented  their 
petition  per  salium  to  the  Sheriff,  who  refused  the 
application;  holding  that  his  power  to  summon  a  jury 
did  not  accrua  The  Respondent,  thereupon,  insisted 
that  he  was  entitled  to  the  sum  he  had  claimed  by  his 
notice.  The  Court  below  held  that  he  was  right.  This 
was  the  subject  of  the  firsl  appeal. 

The  second  was  from  the  decision  of  the  Court  below 
against  the  Appellants  in  a  separate  action,  brought  by 
the  Respondent  to  recover  from  them  the  sum  for  which 
they  were  alleged  to  have  rendered  themselves  liable, 
by  their  inattention  to  the  requirements  of  the  37th 
section. 

The  SoUciior-General  (Sir  FUzroy  Kelly)  and  Mr. 
Moncreifff  for  the  Appellants.  The  attempt  at  arbitra- 
tion miscarried. 

[The  Lord  Chief-Justice  of  England  (a) :  Then 
"^he  case  is  as  if  there  had  been  no  arbitration.] 

Afterwards  the  demand  was  made  by  the  Respondent 

for  30002.     This  was  on  the  12th  of  June,  1846.    The 

Company  then,  within  twenty-one  days,  presented  a 

petition  to  the  Sheriff;  and  the  argument  on  the  other 

«ide  is,  that,  for  want  of  the  ten  days'  counter-notice, 

the  petition  was  a  nullity.     There  has  been  no  default 

under  the  36th  section,  and  the  37th  is  directory,  not 

compulsory.    The  37th  section  applies  only  to  the  case 

(a)  Lord  CampbeU. 
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DuKMB™.' *  where  the  Company  take  the  initiative.  Here  the  pro- 
La^,        ceeding  commenced  with  the  Bespondent. 

[The  Lord  Chief-Justice  :  The  37th  section  says 
"  before  the  promoters  shall  present  their  petition  for 
summoning  a  jury  for  settling  any  case  of  disputed 
compensation^  they  shall  give  not  less  than  ten  days^ 
notice  to  the  other  party/^  How  can  you  get  over  the 
words  "  any  case  of  disputed  compensation  ? ''"] 

[The  Lord  Chancellor  {a) :  It  is  required  that 
there  shall  be  an  offer  made  by  the  Company.] 

The  more  important  question  is  whether  the  failure 
to  give  the  notice  makes  the  petition  a  nullity. 

[The  Lord  Chief-Justice:  What  do  you  say  the 
Sheriff  ought  to  have  done  on  the  petition?  He  has 
.  no  nobile  officium,'] 

The  Sheriff,  in  the  exercise  of  his  ordinary  duty, 
without  attributing  to  him  a  nobile  officium,  ought  to 
have  called  on  the  promoters  to  give  the  ten  days' 
notice  required  by  the  37th  section. 

[The  Lord  Chancellor:  Where  is  the  authority 
for  such  a  step  ?] 

As  to  the  second  appeal,  even  supposing  that  the 
Company  ought  in  strictness  to  have  given  the  counter- 
notice  to  the  Bespondent  under  the  37th  section,  the 
demand  of  8000/.  did  not  arise.  The  provision  is 
directory,  not  imperative.  The  demand,  moreover,  is 
in  the  nature  of  a  penalty.  If  the  Bespondent's  notice, 
instead  of  claiming  8000/.  for  this  inconsiderable  piece 
of  land,  had  asked  100,000/.,  the  Bespondent  would 
have  been  entitled  to  that  extravagant  amount  according 
to  the  view  taken  by  the  Court  below.  This  would  be 
to  countenance  extortion. 

[The  Lord  Chief-Justice  :  On  the  12th  of  June, 
1846,  the  relation  of  vendor  and  purchaser  was  com- 
plete by  virtue  of  the  notice  from  the  Bespondent  to 

(a)  Lord  St.  Leonards. 
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the  Company  (a).    The  demand  does  not  appear  to  me    duhmV™ 'a 
to  be  penal^  although  it  may  operate  severely.]  lbveh. 

(o)  It  has  been  decided  that  the  service  of  a  notice  to  treat  by 
the  Company  creates  a  contract,  and  gives  rise  to  the  relation  of 
vendor  and  purchaser.  In  the  Birmingham  and  Oz/ord  Junction 
Railway  Company  v.  The  Queen  (20  Law  Joam.  Q.  B.  304),  Mr.  Baron 
Parke,  delivering  the  opinion  of  the  Exchequer  Chamber  upon  Error, 
said :  "  We  are  all  of  opinion  that  the  judgment  given  by  Lord 
Chief-Justice  Campbell  is  correct ;  namely,  that  the  notice  to  treat 
is  an  inchoate  purchase ;  and  that  after  that  notice  has  been  given 
in  due  time,  it  is  competent  for  the  landowner  to  compel  the  com- 
pletion of  the  purchas^."  In  the  Marquis  ofSalislniryy,  Great 
Northern  Railway  Company  (21  Law  Joum.  Q.  B.  185;  Law  Times, 
Jannaiy  31st,  1852),  the  Court  of  Queen's  Bench  held  to  the  same 
effsct ;  citing,  among  other  authorities,  the  Scotch  case  of  TheEdin- 
hmrgh  and  Glasgow  Railway  Company  v.  The  Monilands  Railway 
Company  (12  Court  of  Session  Reports,  Second  Series,  1304) ;  where 
Lord  Moncreiff  gave  it  as  his  opinion  that  "  the  notice  constituted 
the  contract ;  and  that  the  parties  stood  in  the  relation  of  vendor 
and  purchaser  when  once  the  notice  was  given ;  "  the  Lord  Justice- 
Clerk  saying  also :  "  I  think  that  we  are  to  consider  the  land  as 
taken,  when  the  notice  is  given  ; "  and  Lord  Cockbum  laying  it 
down  that  "  when  the  Company  indicate  their  resolution,  they  are 
fixed  to  take  the  land." 

The  clauses  material  to  this  discussion  are  as  follows : — 

§  36.  But  if  any  party  entitled  to  any  compensation  in  respect 
of  any  such  lands,  or  interest  therein,  exceeding  50/.  as  afore- 
■aid,  shall  desire  to  have  the  amount  of  such  compensation  deter- 
mined by  a  jury,  it  shall,  in  like  manner,  be  lawful  for  him  to  give 
notice  in  writing  to  the  promoters  of  the  undertaking  of  such  his 
desire,  stating  in  such  notice  the  nature  of  the  interest  in  such  lands, 
in  respect  of  which  he  claims  compensation,  and  the  amount  of  the 
compensation  so  claimed  by  him ;  and  unless  the  promoters  of  the 
undertaking  be  willing  to  pay  the  amount  of  compensation  so 
claimed,  and  shall  enter  into  a  written  agreement  for  that  purpose, 
then,  within  twenty-one  days  after  the  receipt  of  any  such  notice 
from  any  party  so  entitled,  they  shall,  unless  the  question  shall  pre- 
viously have  been  agreed  to  be  settled  by  arbitration,  present  their 
petition  to  the  sheriff  to  summon  a  jury  for  settling  the  same,  in  the 
manner  hereinafter  provided  ;  and  in  default  thereof,  they  shall  be 
liable  to  pay  to  the  party  so  entitled,  as  aforesaid,  the  amount  of 
compensation  so  claimed  ;  and  the  same  may  be  recovered  by  him, 
with  costs,  by  action  in  any  competent  court. 

§  37.  Before  the  promoters  of  the  undertaking  shall  present  their 
petition  for  summoning  a  jury  for  settling  any  case  of  disputed  com- 
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dSkdk"kTc*        M'-  J5«^*^^  wid  Mr.  Broun,  for  the  Beapondent. 
LivBir.  The  words  of  the  Act  are  imperatiye.  The  all^ations 

of  hardship  are  groundless;    but,  even  if  they  were 
true,  the  House  cannot  regard  them.    The  intimations 
thrown  out  show  that  the  case  must  stand  on  the  S6ih 
and  37th  sections ;  the  provisions  of  which  are  plain. 
Mr.  Moncreiff,  in  reply. 

The  Lord  Chancellor: 
'^^  ^^^1^°^'  ^y  Lords,  this  Act  of  Parliament  gives  power  to 
Companies  to  take  lands  in  inmtum.  If  they  can,  thejr 
are  to  agree  with  the  parties ;  and  if  they  cannot  agree, 
the  question  may  be  referred ;  and  in  the  event  of  the 
arbitrators  failing  for  three  months  to  make  their 
award,  the  compensation  shall  be  settled  by  the  verdict 
of  a  jury. 

In  this  case,  under  section  17,  the  Company  gave 
notice  of  their  intention  to  buy,  and  that  notice 
followed  up  by  what  took  place  made  as  perfect  a 
contract  as  could  exist. 

It  is  said  that  clause  36  is  highly  penal.  It  may  be 
very  disadvantageous,  and  may  operate  very  harshly 
on  the  Company  in  this  case,  but  there  is  nothing  penal 
in  it.  K  there  be  no  agreement  and  no  award,  the 
party  claiming  compensation  shall  have  liberty  to 
require  a  jury,  stating  the  price  he  is  willing  to  take, 
and  he  does  that  at  the  peril  of  having  to  pay  the  costs 
under  a  subsequent  section  (a).  Supposing  the  37th 
clause  is  to  be  embodied  into  the  36th,  where  would  be 
the  hardship  or  difficulty  of  construction  ?     If  a  person 

penaation,  they  shall  give  not  less  than  ten  days'  noUce  to  the  other 
party  of  their  intention  to  cause  such  jory  to  be  summoned ;  and, 
in  snch  notice,  the  promoters  of  the  undertaking  shall  state  what 
sum  of  money  they  are  willing  to  give  for  the  interest  in  lach  lands 
sought  to  be  purchased  by  them  from  such  party,  and  for  the  damage 
to  be  sustained  by  him  by  the  execution  of  the  works, 
(a)  Section  60. 
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entitled  to  compensation  gives   a  notice    such  as  is     duImb™.'* 
required  by  the  36th  section,  the  Company  will  have        lkvkx. 
to  serve  him  with  a  counter-notice,  intimating  that  they  Lord  ch^ncKUorn 

opinion, 

do  not  agree  to  give  the  sum  demanded  by  him,  and 
that  they  intend  to  present  a  petition  to  the  Sheriff  for 
a  jury.  But  this  is  not  all ;  they  are  required  to  incor- 
porate in  their  notice  a  statement  of  the  price  they  are 
willing  to  pay.  This  exigency  of  the  37th  section  is  of 
the  deepest  importance,  for  by  its  means  the  parties  are 
put  in  a  state  of  equality ;  one  party  is  bound  to  state 
the  sum  he  asks,  and  the  other  the  sum  he  is  willing  to 
give.  It  may  be  a  low  price,  or  it  may  be  a  high  price ; 
but  the  Act  of  Parliament,  in  requiring  a  price  to  be 
stated,  had  in  view  the  prevention  of  litigation. 

A  singular  argument  was  advanced  by  the  Appel- 
lant's counsel ;  who  contended  that  the  enactments  in 
question  applied  tb  the  case  where  there  was  an 
initiative  on  the  part  of  the  Company,  but  not  where 
the  initiative  was  on  the  part  of  the  person  claiming 
compensation.  But  no  one  can  look  at  the  collocation 
of  the  sections  without  seeing  that  the  arbitration 
clauses  are  to  form  one  system,  and  the  jury  clauses 
another  system ;  and  then  the  whole  scheme  is  plainly 
carried  out. 

Now  section  38  requires  that  in  every  case  in  which 
any  such  question  of  disputed  compensation  shall  arise, 
the  counter-notice  by  the  Company  shall  be  given. 
This  requirement  cannot  apply  more  strongly  than  to 
those  cases  provided  for  in  Sections  36  and  37.  It  may 
apply  to  other  cases,  but  it  clearly  applies  to  those ;  and 
it  is  admitted  at  the  bar  that  if  it  does  apply  to  section 
87  it  clearly  and  equally  applies  to  section  36. 

Without,  therefore,  going  further  into  the  considera- 
tion of  this  Act  of  Parliament,  which  I  take  leave  to 
say  in  my  mind  admits  of  no  doubt,  the  clear  construc- 
tion I  submit  to  your  Lordships  is  that  section  37  is  to 
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govern  and  rule  section  36^  and  the  moment  you  hold 
levkx.        that  section  37  is  embodied  into  and  forms  part  of 
Lord  Chancellor's  scction  36,  thcrc  is  an  end  of  all  difficulty.     This^  my 

opinion. 

Lords,  disposes  of  the  first  appeal. 

Now,  my  Lords,  the  second  appeal  is  in  regard  to  the 
price.  As  soon  as  the  Company  has  elected  to  take  the 
estate  at  the  sum  asked,  a  right  of  action  is  given  to 
the  party  entitled  to  the  sum  to  recover  it  from  the 
Company.  That  action  appears  to  me  not  to  have 
admitted  of  any  defence,  and  I  suppose  from  what  I  see 
in  the  papers,  that  hardly  any  defence  was  attempted 
to  be  set  up ;  if  any  defence  was  set  up,  it  did  not 
succeed.  The  right  of  action  has  accrued ;  the  Company 
are  in  possession  of  the  land  which  they  took  under 
their  clauses  giving  them  the  right  to  do  so ;  they 
deposited  the  money ;  they  are  not  to  be  prejudiced 
undoubtedly  by  that  circumstance,  but  the  effect  of  the 
affirmance  which  I  propose,  with  your  Lordships'  con- 
currence, to  give  to  the  decision  of  the  Court  below  will 
be,  that  the  land  will  belong  to  the  purchasers  and  the 
3000/.  to  the  vendor. 

Lord  Brougham  : 
Lnrd  Brougham's  ^fy  Lords,  tliis  casc  dcpcuds  entirely  on  the  con- 
struction of  the  3Gth  and  37th  sections  of  the  Lands 
Clauses  Consolidation  Act  of  Scotland.  The  question 
then  is  whether  the  S7th  section  of  this  Act  comes 
within  and  governs  the  proceedings  referred  to  in  the 
36th,  and  I  have  really  no  doubt  whatever  that  it  does. 

Now  then,  my  Lords,  it  is  said  that  this  36th  section 
is  in  the  nature  of  a  penal  enactment.  It  does  not 
strike  me  in  that  light  at  all.  It  is  a  statement  of  that 
which  should  be  done  in  certain  circumstances.  The 
words,  ''  and  in  defaidt,''  in  the  37th  section,  are  only 
a  mode  in  which  the  statute  points  out  what  should  be 
taken  to  be  acquiesced  in ;   the  silence  of  one  of  the 
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parties  being  the  indication  of  his  consent.     I  appre 
hend^  therefore,  that  the  course  pointed  out  is  impe-        ,,,^,j, 
ratiye,  and  if  that  course  is  not  taken,  the  alternative 
follows. 

The  Lord  Chief  Justice  : 

My  Lords,  I  entirely  agree.  '^^,  ^Z"'- 

With  regard  to  the  first  appeal,  the  question  was 
whether  the  Sheriff,  in  the  absence  of  notice,  ought  to 
haye  summoned  a  jury.  In  my  judgment  he  would 
haye  been  guilty  of  a  gross  breach  of  duty  if  he  had 
done  so ;  for  it  is  expressly  enacted  that  before  the 
promoters  of  the  undertaking  shall  present  a  petition  to 
summon  a  jury,  they  shall  give  the  notice  required. 
Such  notice  had  not  been  given.  Therefore  the  Com- 
pany had  no  right  to  present  this  petition ;  and  they 
having  no  right  to  present  the  petition,  the  Sheriff  was 
bound  to  refuse  it.     This  disposes  of  the  first  appeal. 

The  second  admits,  perhaps,  of  some  doubt,  although, 
on  consideration,  I  concur  with  my  noble  and  learned 
fiiends.  We  cannot  leave  entirely  out  of  our  considera- 
tion that  there  had  been  an  abortive  attempt  at  arbitra- 
tion, although  that  point  was  not  presented  to  the 
Court  below.  If,  however,  it  had  been  raised  by  the 
record,  we  should  have  been  bound  to  consider  it.  It 
would  indeed  have  come  very  ungraciously;  every 
presumption  would  have  been  against  it ;  but  we  should 
not  have  excluded  the  Counsel  at  the  bar  from  remarking 
on  it.  When,  however,  the  allegations  are  examined, 
it  is  clear  that  the  parties  abandoned  the  arbitration, 
and  placed  themselves  precisely  as  if  no  reference  had 
ever  taken  place. 

Upon  the  12th  of  June,  when  the  demand  was  made 
by  the  Respondent,  the  title  to  the  land  had  been 
acquired  by  the  Company.  They  were  then  the  owners 
of  the  property,  although  the  price  remained  to  be 
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ascertained  in  the  mode  prescribed  by  this  Act  of 
Parliament  (a).  In  shorty  my  Lords^  the  legislatire 
power  has  enacted  that  if  the  Company  do  not  pursue 
the  course  pointed  out^  they  shall  be  conclusively  bound 
to  pay  the  sum  demanded  by  the  landowner.  I  am 
therefore  of  opinion^  on  the  second  appeal^  as  well  as  on 
the  firsts  that  the  interlocutors  complained  of  must  be 
affirmed. 

Interlocutors  affirmed,  with  Costs. 


(a)  The  price  was  not  ascertained  till  it  appeared  that  the  Com- 
pany had  failed  to  take  the  proper  steps  on  receiving  the  Respondent's 
notice. 


T.  W.  Webster — Richardson,  Loch,  &  McLaurin. 
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SCOTT, Appellant. 

1861. 

SANDEMAN,     ....    Respondent.  Brd,At^^jpra, 

BtkJtme. 

In  this  case,  which  is  very  fully  reported  upon  the  ^ndw^hSS^ 

decision  below  (a),  the  Lord  Ordinary  (Lord  Murray)  ^I^Sss^d 

pronounced  an  interlocutor  which  was  recalled  by  the  puS  by  th?"i«- 

First  Division,  but  which  has  been  again,  m  effect,  set  ing  principal  nd 

*  ^        *  *  not  in  discharge 

up  by  the  reversing  judgment  of  the  House  of  Lords.      *°whSl^*cpedi. 
The  chief  question  was,  whether  certain  payments  ^^^^^JS^ 
ought   to  have  been  applied  in  reducing  a  principal  /<mr  per^cJ^^ 

,  ,  ,  r"i"»«-  Interent,— Hkld 

debt,  or  in  dischar^ns:  the  interest.     Lord   Murray  that  mere  deuy 

'  O      o  -^     in  the    payment 

held  that,   according  to  a  true   construction   of  the  JJ^  ^'Sl?*** 
agreement  between  the  parties,  the  payments  were  to  f^un^to'ihS?* 
be  appropriated  first    to  the  reduction  of  principal;  wuattribntabie 
but  the  First  Division  held  the  contrary,  and  determined  the  part  of  the 

•^  .  debtor. 

that  the  ordinary  rule,  which  entitles  a  receiver  to  apply  theF?StD?^rion 
payments  first  in  payment  of  interest,  was  not  super-  {JritI^V*"f*th6" 
seded  by  the  agreement;    their   Lordships    being  of  [Slri^Sl^ 
opinion  that  the   circumstances  would  require  to  be     c^tsofthere- 

.  claiming  note 

very  strong  to  alter  the  maxim  founded  on  law  and  g^.of  theapneai 
justice,  that  interest,  which  in  itself  carries  no  interest,  F{^\°gi!^i^i^ 
ought  in  honest  dealing  to  be  paid  before  principal,  to  ^ISSit%uho^^ 

.   I  X     j.i_  j'i.  the  Lord  Ordi- 

prevent  loss  to  tne  creditor.  nary  had  given 

mi  1  •  •      <  1  1*11  ^^™  °®  cobts,  and 

There  were  other  points  m  the  cause,  which,  however,  although  thetnit 

^  .  wa«  a  creditor'! 

may  be  collected  from  the  following  opinion  delivered  fj^i.^^^  *  '^* 
in  moving  for  judgment,  by 

Lord  Truro  : 

My   Lords,  this  appeal  has  been  very  elaborately     LordTrwro't 
argued ;  and  the  decision  of  the  Court  below  objected 
to  in  every  particular. 

(a)  Second  Series,  vol.  ii.  p.  405. 
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Scott 

V. 

Sandkmax. 

Lor  I  Truro's 
Opinion. 


On  the  part  of  the  Appellant  it  is  not  denied  that  in 
ordinary  transactions  payments  made  generally  may  be 
applied  by  the  receiver  in  satisfaction  of  an  arrear  of 
interest ;  but  the  Appellant  insists  that  the  payments 
in  this  case  were  not  made  in  the  ordinary  course  of 
transactions^  but  under  special  circumstances^  r^ard 
being  had  to  the  express  terms  of  the  deed  executed  by 
the  parties. 

It  appears  to  me^  my  Lords^  that  none  of  the  learned 
Judges  below  have  adverted  critically  to  the  terms  of 
that  deed^  but  have  expressed  themselves  generally  to 
the  effect  that  it  contains  nothing  to  interfere  with 
the  ordinary  rule ;  and  they  have  held^  therefore^  that 
the  Respondent  might  apply  the  payments  according  to 
that  rule. 

I  am  compelled  to  say  I  cannot  concur  in  that 
conclusion. 

The  opinion  I  have  formed  upon  the  construction  of 
the  deed  compels  me  to  submit  to  your  Lordships  that 
the  interlocutor  of  the  Lord  Ordinary  upon  this  point 
is  correct,  and  that  the  interlocutor  of  the  Lords  of  the 
First  Division  is  erroneous,  and  ought  to  be  reversed ; 
the  deed,  in  my  judgment,  binding  the  parties  to  apply 
the  payments  in  reduction  of  the  principal. 

My  Lords,  the  next  question  is,  what  rate  of  interest 
is  the  Respondent  entitled  to  charge  f  Upon  this 
question  three  of  the  Judges  in  the  Court  below  find 
that  the  Respondent  is  limited  to  four  per  cent.,^  two 
years  only  from  the  date  of  the  deed ;  but  that  he  is 
entitled  to  charge  five  per  cent,  from  that  date  to  the 
time  of  payment ;  and  the  ground  of  that  opinion  is, 
that  the  agreement  was  made  upon  an  expectation, 
on  the  part  of  the  creditor,  that  he  would  receive  an 
early  payment,  in  which,  however,  he  has  been  dis- 
appointed. Some  general  terms  are  used  imputing 
misconduct    to    the    Appellant    in    protracting    the 
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Scott 

V. 

Samduian. 


litigation ;  but  the  record  discloses  no  facts  to  sustain 
the  charge. 

It  seems  to  me  that  the  deed  bound  the  parties        opmwn, 
at  the  time^  and  that  no  sufficient  ground  is  disclosed 
in  the  case  to  release  them  from  its  obligations. 

The  Judges  have  held  that  two  years  was  a  reasonable 
period  within  which  the  Kespondent  ought  to  be  con- 
fined to  the  restricted  interest  of  four  per  cent.  No 
reason^  however^  is  assigned  for  fixing  that  restriction ; 
and  no  ground  whatever  is  stated^  and  none  can  be 
founds  to  justify  a  departure  from  the  terms  of  the  deed 
upon  an  arrangement  by  mutual  consent^  and  after 
mature  consideration,  that  the  rate  of  interest  should 
be  restricted  to  four  per  cent,  till  actual  payment  of  the 
money.  I  think  there  is  no  ground  for  allowing  the 
parties  to  say  that  at  the  end  of  two  years,  or  any  other 
arbitrary  period,  for  the  adoption  of  which  no  particular 
reason  is  assigned,  they  should  be  entitled  to  charge 
five  per  cent. 

My  Lords,  the  third  question  is,  whether  the 
Appellant,  under  the  terms  of  the  deed,  is  entitled  to 
an  allowance  in  return  of  one  and  a  half  per  cent,  upon 
the  amount  of  interest  which  shall  be  paid  to  the 
Respondent. 

It  seems  to  me  that  the  interlocutor  of  the  Lord 
Ordinary  is  right  in  admitting  this  claim ;  and  that  the 
judgment  of  the  Lords  of  the  First  Division,  by  which 
it  was  repelled,  must  be  reversed. 

The  fourth  question  is,  whether  the  Kespondent  is 
entitled  to  the  expenses  incurred  by  him  in  the  pro- 
ceedings relating  to  the  establishment  of  his  debt. 
The  Court  below  have  decided  that  question  in  his 
fietvour.  The  deed  declares  that  two  sums  of  700/.  and 
2500/.  shall  be  in  full  of  all  expenses  of  whatever  kind 
or  denomination,  past  or  future.  Does  this  clause 
preclude  the  Respondent?     It  seems  to  me  that  it 
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Scott 

V. 

Sakdbhan. 


optnum. 


does^  and  that,  in  dealing  with  expenses^  all  that  was 
intended  to  be  charged  was  provided  for.     And  I  am 

Lord  Truro^s  /•••  ••  i  i  -t     '       i*   tt  -ii 

opinion.  01  opinion  that  the  demand  is  fully  covered  by  the 
deed;  and,  upon  the  whole,  it  is  my  intention  to 
submit  to  your  Lordships  that  the  interlocutor  of  the 
Lord  Ordinary  met  the  law  and  justice  of  the  case,  and 
that  it  ought  to  be  adhered  to ;  and  that  the  judgment 
of  the  Lords  of  the  First  Division  ought  to  be  reversed, 
and  the  cause  remitted. 

Lord  Brougham  : 
''^^^oSiSS***"*  My  Lords,  I  did  not  attend  the  entire  argument 
on  this  appeal,  having  been  absent  during  a  third 
part  of  the  time ;  but  so  far  as  I  entered  into  the  case, 
judging  from  that  portion  of  it  at  which  I  was  present, 
I  agree  in  the  view  which  my  noble  and  learned  friend 
has  submitted  to  your  Lordships. 

Mr.  Bethell :  Your  Lordships  will  give  the  Appellant 
the  expenses  of  the  reclaiming  note  to  the  First 
Division;  that  is,  your  Lordships  now  reverse  the 
interlocutor  of  the  Lords  of  the  First  Division,  and 
affirm  the  interlocutor  of  the  Jjord  Ordinary ;  find  the 
Respondent  liable  in  the  expenses  of  the  reclaiming 
note  ;  and  remit  the  cause  to  the  Court  below  to  take 
such  further  proceedings  therein  as  shall  be  just  and 
consistent  with  this  order. 

The  Solicitor- General  (Sir  F.  Kelly) :  I  apprehend, 
my  Lords,  that  this  application  is  entirely  unpre- 
cedented, and  that  there  can  be  no  ground  whatever 
for  saying  that  any  costs  are  to  be  given.  Though 
the  proceeding  has  resulted  in  a  reversal,  I  submit 
that  the  costs  must  be  left  as  they  are.  This  is  a 
creditor's  suit,  and  the  costs  are  provided  for  out  of 
the  fund. 

Lord  Brougham  :  What  would  the  First  Division 
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have  done  if  they  had  come  to  the  conclusion  upon  the         ^'^^ 
merits  which  this  House  has  now  arrived  at  ?  sandeman. 

Lord  Truro:  Ought  not  the  House  to  place  the 
parties  in  the  situation  in  which  they  would  have  stood 
if  an  order  had  been  made  below  in  that  form  and 
manner  in  which  the  House  now  thinks  it  ought  to  have 
been  pronounced  ? 

The  Soliciior-Creneral :  I  apprehend  that  the  Court 
below  would  not  have  given  costs.  The  costs  are  taken 
out  of  the  fund^  where  there  is  a  fund  in  Court.  In 
such  a  case  it  is  not  usual  to  give  costs  on  either  side ; 
but,  with  great  submission,  I  humbly  think  that  this 
question  should  be  remitted  to  the  Court  below. 

Lord  Truro  :  It  was  said  below,  on  the  part  of  the 
Appellant,  that  by  the  deed  a  given  sum  ''  should  cover 
aU  the  expenses  which  the  creditors  had  sustained, 
or  should  thereafter  sustain/'  The  Respondent  says, 
'*  No :  the  deed  provides  for  certain  expenses ;  but 
does  not  touch  those  expenses  which  I  am  now  asking 
for — ^they  are  not  within  the  deed."  This  House  says 
that  they  are  within  the  deed.  Then  suppose  the  Court 
below  had  been  of  opinion  that  there  was  no  ground 
for  the  reclaiming  note? 

Mr.  Bethell:  If  they  had  affirmed  the  Lord  Ordu 
nary^s  interlocutor,  it  would  have  been  a  matter  of 
course  to  give  costs. 

The  Solicitor-General:  On  the  contrary,  I  apprehend 
it  would  have  been  a  matter  of  course  the  other  way. 
The  Lord  Ordinary's  interlocutor,  which  was.  favour- 
able to  the  Appellant,  gave  no  costs  against  the 
Respondent  (a).  And  why  ?  because  it  was  a  creditor's 
suit  where  there  was  a  fund  in  Court. 

Mr.  Bethell :  My  Lords,  I  think  I  may  venture  to 

(a)  That  no  costs  have  been  awarded  by  the  Court  below,  is  a 
circumstance  always  regarded  in  determining  whether  to  award 
costs  in  the  Conrt  of  Appeal.    Per  Lord  Redesdale.    3  Bligh,  28. 


298  CASES   IN  THE   HOUSE  OF  LORM. 

^^^  say  that  I  never  remember  an  instance  where  a 
A»x)kMAy.  reclaiming  note  was  repelled^  and  not  repelled  with 
costs. 

The  Solicitor-General :  In  the  case  of  creditor's  suits 
and  executors'  suits,  there  is  a  multiplicity  of  instances. 

Mr.  Bethell:  Executors'  suits  may  be  gOTemed 
diflTerently. 

Lord  Truro  :  The  question  as  to  those  costs  was 
never  before  the  Lord  Ordinary.  They  are  conse- 
quential and  subsequent  to  his  interlocutor.  The 
reclaiming  note  was  not  justified ;  and  what  expense 
may  have  been  occasioned  by  it,  this  House  is  of  opinion 
that  the  Appellant  is  entitled  to. 

It  is  ordered  and  adjudged,  that  the  said  interlocator  of  the 
24th  of  January  (signed  9th  February)  1849,  complained  of  in  the 
said  appeal,  be,  and  the  same  is  hereby  reversed;  and  that  the 
interlocutor  of  the  Lord  Ordinary^  of  the  20th  of  July,  1847  (men- 
tioned in  the  appeal),  be,  and  the  same  is  hereby  affirmed :  and  it 
is  further  ordered,  that  the  cause  be,  and  the  same  is  hereby  remitted 
back  to  the  Court  of  Session  in  Scotland,  with  directions  to  that 
Court  to  find  the  said  John  Sandeman  liable  to  the  said  Ralph 
Erskine  Scott  in  the  expenses  incurred  by  him  in  the  said  Court  in 
respect  of  the  reclaiming  note  of  the  said  John  Sandeman  to  the 
First  Division  of  the  said  Court  (mentioned  in  the  appeal),  and  to 
decern  accordingly,  and  also  to  do  further  in  the  said  caose  as  shall 
be  consistent  with  this  judgment,  and  as  shall  be  just. 


Richardson^  Loch^  &  McLaurin — ^T.  W.  Webstrr. 
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SUTTON,     ....        Appellant  (a). 
AINSLIE,    ....        Respondent. 

1852. 
9th  May. 

On  the  19th  March,  1851,  before  Lord  Murray  and  wh^  ro- 

a  jury  at  Edinburgh,  an  issue  came  on  for  trial  between  SSwes^'iS^f  the 

the  aboye  parties  upon  the  question  whether  a  certain  ti^ia>^°d^^ 

bond  in  the  pleadings  mentioned  had  been  granted  in  miMion  may  bis 

^  ^  o  read  without 

cxinsideration  of  losses  at  play.  £?T*?^  !V***? 

*     J  trial  that  he  Is 

The  counsel  of  the  Respondent  proposed  to  give  in  SS*th^M8 
evidence  depositions  taken  upon  a  commission  which  SS^^not^^^' 
had   been  issued  for  the    examination   of   witnesses     if  however  it 

be  shown  that 

resident  in  England,   and  consequently  out  of   the  JJlf„^P^,  ^ 

jurisdiction  of  the  Scotch  Court.  X^^J^EV 

The  counsel   of   the  Appellant   objected   that   the  SunS^any"** 

depositions  could  not  be  read  until  it  was  first  proved  his  deposition  ' 

*  ,  1  .    ,      cannot  be  read 

that  the  witnesses  could  not  be  present  at  the  trial,  without  preyi- 

*  '    ously  proring 

or    that    the    Respondent    could    not    procure  their  StendLnSte*"** 

attendance.  ^ff?tKl'case 

Lord  Murray  repelled  the  objection :  and  the  depo-  2bJ?^^ 

,  age,  infirmity,  or 

sitions  were  read.  sickness,  the 

deposition  of  the 

Thereafter  Lord  Murray  charged  the  jury.  SSSS^be'^re^Id" 

The  counsel  of  the  Appellant  excepted  to  the  charge  Si  w?JJ?yJdT 

''  in  respect  that  his  Lordship,  though  called  upon  to  judp^s'di^uon 

do  so,  refused  to  tell  the  lury  that  the  AppeUant  was  though  not' 

'  .  fauiaes8,wa»on 

not  bound  to  prove  the  consideration  given  for  the  {^^^  m^Se 
bond,  and  that  the  presumption  was  that  it  was  given  ilIlS!^«puon 
for  value  until  the  contrary  was  established."  The^ISxIm- 

__,       .  ^  _  T    J    /.         1       Tk  1  mendation  of  a 

The  jury  returned  a  verdict  for  the  Respondent.  judge  to  the  jury 

"      *  ^  *  is  equiyalent  to 

Lord  Murray,  on  the  occasion  of  signing  the  bill  of  ^direcuon. 
exceptions,  added  the  following  memorandum  of  what 
bad  taken  place  at  the  trial : — 


I  did  not  give  the  direction  to  the  jury  in  the  precise  terms  which 
the  coansel  for  the  Appellant  required  or  suggested  ;  hut  1  recom- 


(a)  Reported  Second  Series,  vol.  xiv.  p.  184. 
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SuTTOM         mended  them  to  find  for  the  Appellant,  unless  it  had  been  proved  by 
AiNBLiK.        the  Respondent  that  the  bond  had  been  granted  in  consideration  of 
money  won  at  play,  or  due  in  respect  of  losses  at  play. 

On  the  ISth  December^  1851^  the  First  Division 
disallowed  the  exceptions^  and  found  the  Appellant 
liable  in  expenses.     Hence  the  present  appeal. 

The  question  as  to  reading  the  depositions  turned 
entirely  on  the  practical  construction  to  be  put  upon 
certain  Acts  of  Sederunt  or  rules  of  Courts  passed  under 
the  authority  of  Parliament,  and  consequently,  as  it 
was  contended  by  the  Appellant,  having  the  same  force 
as  if  they  had  been  Acts  of  the  Legislature. 

The  first  of  these  was  an  Act  of  Sederunt  of  the 
Court  of  Session  and  of  the  Jury  Court  in  Scotland 
dated  the  9th  of  December,  1815,  whereby  it  was 
ordered  as  follows  :— 

§  22.  That  when  it  shall  be  made  out  upon  oath,  to  the  satisfEUStion 
of  the  Jury  Court,  that  a  witness  cannot  attend  on  account  of 
age  or  permanent  infirmity,  or  is  obliged  to  go  into  foreign  parts,  or 
shall  be  abroad,  and  not  likely  to  return  before  the  day  of  trial,  it 
shall  be  competent  to  examine  such  witness  by  commission,  on 
interrogatories  to  be  settled,  and  to  read  the  same  in  Ck>art  to  the 
jury. 

The  examinations,  however,  by  commission  were  not 
to  be  used  except  where  the  witnesses  "  were  incapable 
of  being  examined  in  Court  at  the  trial. 

By  another  Act  of  Sederunt,  made  under  the  same 
authority,  and  bearing  date  the  29th  November,  1825, 
it  was  ordered  as  follows  : — 

§  28.  That  when  it  shall  be  made  out  upon  oath,  to  the  satis&ction 
of  the  Jury  Court,  that  a  witness  resides  beyond  the  reach  of  the 
process  of  the  Court,  and  is  not  likely  to  come  within  its  authority 
before  the  day  of  trial,  or  cannot  attend  on  account  of  age  or  perma- 
nent infirmity,  or  is  obliged  to  go  into  foreign  parts,  or  shall  be 
abroad  and  not  likely  to  return  before  the  day  of  trial — it  shall  be 
competent  to  examine  such  witness  by  commission.  And  it  being 
established  at  the  trial,  to  the  satisfaction  of  the  Court,  by  affidavit 
or  by  oath  in  open  Court,  that  such  witness  cannot  attend  owing 
to  one  or  other  of  the  causes  aforesaid,  it  shall  be  competent  to  read 
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to  the  juiy  the  eTidence  so  taken,  subject  to  all  just  legal  exceptions         Suttom 
to  iU  admissibility.  Aikslik. 

§  59.  That  when  commissions  are  granted  for  the  examination 
of  witnesses  to  be  kept  in  retentiSf  the  depositions  shall  not  be  used 
nnless  it  be  established  at  the  trial  on  oath  that  due  inquiry  has  been 
made  after  such  witnesses,  and  that  they  cannot  be  found  within 
Scotland,  or  are  disabled  by  permanent  infirmity  from  attending 
the  trial. 

By  a  third  Act  of  Sederunt  of  the  16th  February, 
1841,  made  by  the  Court  of  Session  alone  (the  Jury 
Court  having  by  this  time  merged  in  the  Court  of 
Session),  it  was  ordered  as  follows  : — 

§  17.  That  wlien  it  shall  be  made  out  upon  oath,  to  the  satis- 
fiiction  of  the  Court,  that  a  witness  resides  beyond  the  reach  of  the 
process  of  the  Court,  and  is  not  likely  to  come  within  its  authority 
before  the  day  of  trial,  or  cannot  attend  on  account  of  age  or  per- 
manent infirmity,  or  is  labouring  under  severe  illness,  which  renders 
it  doubtful  whether  his  evidence  may  not  be  lost,  or  is  a  seafaring 
man,  or  is  obliged  to  go.into  foreign  parts,  or  shall  be  abroad  and  not 
likely  to  return  before  the  day  of  trial,  it  shall  be  competent  to 
examine  such  witness  by  commission ;  and  it  being  established  at 
the  trial,  to  the  satisfaction  of  the  Court,  by  affidavit  or  by  oath  in 
open  Court,  that  such  witness  is  dead  or  cannot  attend  owing  to 
aheence,  age,  or  permanent  infirmity,  it  shall  be  competent  to  use  at 
the  trial  the  evidence  so  taken,  subject  to  all  legal  objections  to  its 
admissibility.  And  that  when  one  party  obtains  a  commission  to 
examine  witnesses  and  does  not  use  the  evidence  obtained  under  it, 
the  other  party  may  use  it,  provided  he  satisfies  the  Court  at  the 
trial  that  he  could  not  bring  the  witness  or  witnesses  whose  evidence 
he  proposes  to  read. 

Mr.  RoU  and  Mr.  Moncreiff  were  heard  for  the 
Appellant.  The  Solicitor-General  (Sir  J^.  Kelly)  and 
the  Solicitor-General  for  Scotland  (Mr.  Inglis),  for  the 
Respondent.  The  following  cases  were  cited : — Willox 
T.  Farrell  (a),  Haddaway  v.  Goddart  (A),  Seton  v. 
Seion  (c),  AitcKeson  v.  Patrick  (rf),  Scott  v.  Gray  (e), 
Wight  V.  lAddeU  (/),  Armstrong  v.  Leith  {g),  McKay  v. 
McLeod  (g). 

(a)  10  Second  Ser.  807.  {b)  1  Murr.  Jury  Rep.  160. 

{e)  1  Murr.  9.  {d)  16  Shaw  &  D.  360. 

(«)  4  Murr.  61.  (/)  4  Murr.  328,  and  6  Murr.  47. 

ig)  IS  Shaw  &  D.  440.  {h)  4  Murr.  278. 
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suTTOH  Tiig  Lord  Chancellor  (o)  : 

AiK8i,iE.  jjy  Lords,  there  are  two  questions  here  for  your 

opini^.  '  Lordships'  consideration.  One  turns  upon  the  Acts  of 
Sederunt,  and  the  other  relates  to  the  charge  of  the 
Judge  to  the  jury. 

With  respect  to  the  Acts  of  Sederunt,  it  is  well  to 
observe  that  where  Rules  of  Court  are  sanctioned  by 
Parliament,  we  should  consider  what  regulations  were 
in  force  previously,  and  which  ought  not,  without  some 
sufl5cient  ground,  or  some  good  authority,  to  be  upset ; 
and  the  construction  of  them  should  be  such  as  the 
Court  itself,  exercising  the  power  delegated  to  it,  would 
have  intended  to  put  upon  the  words  that  are  used. 

Now  the  Act  of  Sederunt  of  1815  does  not  provide 
for  the  case  of  persons  resident  abroad,  although  it  does 
provide  for  the  case  of  persons  resident  in  Scotland, 
but  who  have  gone  abroad,  and,  from  some  cause,  are 
not  likely  to  return. 

This  view  of  the  Act  of  Sederunt  of  1815  explains 
the  cases  which  have  been  cited  upon  it,  which  were 
cases  relating  to  a  disability  arising  from  illness,  and 
having  no  bearing  on  the  disability  which  arises  from 
permanent  residence  abroad;  and  in  these  cases  of 
illness  there  cannot  be  a  doubt  that  it  must  be  proved 
at  the  trial  that  the  witness  is  absent  from  the  cause 
stated,  otherwise  the  depositions  cannot  be  read  to  the 
jury.  Those  cases,  however,  do  not  much  affect  the 
question  which  your  Lordships  are  here  called  upon  to 
decide. 

That  question  arises  upon  the  Acts  of  Sederunt  of 
1825  and  1841.  Now  the  Act  of  Sederunt  of  1825 
provides  expressly  for  the  case  of  a  witness  who  is 
resident  abroad.  It  is  not  correct  to  say  that  the  terms 
of  the  Act  of  Sederunt  of  1825  are,  in  all  respects, 
the  same  as  those  of  the  Act  of  Sederunt  of  1841 ; 

(a)  Lord  St.  Leonards. 
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SUTTOH 

V. 
AlMSLIE. 


because  there  is  a  considerable  change  of  phraseology, 
and  I  am  by  no  means  satisfied  that  the  alteration  \ras 

_  ,  -  L&rd  OhanceUor'M 

not  intentional.  But  as  far  as  I  can  understand  the  opinion. 
cases  (which  are  somewhat  obscurely  and  vaguely 
reported,  particularly  the  case  of  McKay  v.  McLeod  {a)), 
the  opinion  seems  to  be,  that  if  the  witness  be  resident 
abroad,  and  do  not  appear  at  the  trial,  the  fact  of  his 
non-appearance  is  sufficient  to  prove  that  he  is  out  of 
the  jurisdiction ;  and  is  a  sufficient  ground  for  reading 
his  deposition ;  unless  it  be  shown  by  the  other  party 
that  he  is  in  fact  in  Scotland  on  the  day  of  trial. 

The  Act  of  Sederunt  of  1841,  as  I  have  said,  is 
different  in  its  terms  from  that  of  1825.  It  includes 
cases  that  are  not  provided  for  in  the  Act  of  1825,  and 
it  avoids  the  generality  of  the  Act  of  1825.  I  have, 
however,  no  hesitation  in  saying  that  the  Act  of  1841 
is  so  vaguely  expressed  and  so  much  open  to  doubt 
that  I  am  not  surprised  that  this  case  should  have  been 
brought  to  your  Lordships^  house,  in  order  to  try  the 
question;  it  being  difficult  to  imagine,  if  either  con- 
struction had  been  adopted,  that  it  might  not  have 
been  supported. 

If  a  man  resides  abroad,  and  means  to  reside  abroad, 
he  is  of  course  not  in  the  jurisdiction ;  he  is  out  of  the 
law  of  Scotland.  You  may  then  take  his  evidence, 
on  interrogatories ;  at  the  trial  you  need  put  in  nothing 
but  that  evidence.  If,  however,  the  other  party  knows 
that  the  witness  has  come  within  the  jurisdiction,  he 
can  make  an  objection. 

On  the  other  hand,  suppose  it  is  only  a  case  of 
temporary  absence,  or  of  age,  infirmity,  or  sickness; 
you  must  prove  the  particular  disability  at  the  trial, 
and  then  the  deposition  may  be  read. 

What  I  have  stated  to  your  Lordships  is  open 
certainly  to  doubt.     But  then  I  ask  you  to  look  at 

(a)  4  Murr.  278. 
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Sdtton 

V. 

i^INSLTB. 


what  has  been  the  universal  understanding  of  the  very 
learned  Judges  who,  I  may  say,  were  unanimous  in 
opinum.  '  their  opinion  upon  the  subject,  under  whom  this  very 
Act  of  Sederunt  was  framed,  and  by  whom  the  law  is 
administered  daily  and  hourly  ?  It  would  require  the 
strongest  case  to  induce  this  House  to  reverse  a  reason- 
able construction  and  a  practice  which  has  never  been 
departed  from ;  that  practice  too  forming,  I  may  say, 
the  law  of  the  Court,  and  having  been  acquiesced  in  by 
the  Bar,  and  the  entire  legal  profession  in  Scotland. 

My  Lords,  the  next  question  relates  to  the  charge  of 
the  learned  Judge  at  the  trial;  and  here  I  confess  I 
should  have  been  better  satisfied  if  he  had  made  the 
charge  he  was  desired  to  make  in  point  of  law;  for 
this  bond,  in  the  outset,  required  no  proof  of  con- 
sideration. But  I  cannot  now,  upon  mere  technical 
grounds,  disturb  his  Lordship's  charge,  which,  under 
the  circumstances,  was,  I  conceive,  not  insuflBcient  for 
the  proper  disposal  of  the  case. 

It  has  been  argued  that  it  was  a  miscarriage  to 
have  given  the  jury  a  '^  recommendation '^  instead  of 
a  direction ;  but  when  a  Judge  is  presiding  at  a  trial, 
his  recommendation  to  the  jury  is  but  another  name 
for  a  direction. 

If,  then,  the  "recommendation^^  be  regarded  in 
the  light  of  a  direction,  I  apprehend  there  will  be 
the  less  occasion  for  your  Lordships  to  overrule  the 
decision  appealed  from. 

Upon  the  whole,  I  advise  your  Lordships  to  affirm 
this  judgment,  but  without  costs. 

Interlocutor  complained  of  affirmed, 

Robertson  &  Simson — Spottiswoode  &  Robertson. 
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DYCE,        ....        Appellant. 
LADY  JAMES  HAY,        .        RK8P0NDENT(a). 

1852. 

26<A.  S7(A,  and 

88(A  May. 

Robert  Dyce,  a  magistrate  of  Old  Aberdeen,  brought     Thareon  be 
au  action  against  Lady  James  Hay,  alleging  that  he  nSoreoflfMr- 
and  the  other  inhabitants    of   New    Aberdeen,   Old  2S?wu?^m 
Aberdeen,   and  the  vicinity  thereof,  and  the   public  ^iMi^t^ 
generally,  had  used  and  enjoyed  from  time  immemorial  the  owner  of  the 

*  /*  "*   ^  Unds  affected. 

a  certain  footpath  running  along  the  bank  of  the  River  ^,^^^7m*in 
Don,  on  the  Defender's  estate ;  and  further  and  more  ^^wtadl^^liie- 
particularly  alleging  that  a  certain  piece  or  strip  of  ^^tuiic!^^^^ 
eround  between  the  foot-path  and  the  river,  to  the  uon,  it  cannot  be 

®  ^  '  .  sustained  by 

extent  mentioned  in  the  pleadings,  had  been  from  time  PffJJJ^JUi 
immemorial  used  and  resorted  to  by  the  Pursuer  and  guiSTinabie'by*' 
the  other  inhabitants  of  the  places  aforesaid  '^  for  the  S^^lSLilriiy  ms- 
porpose  of  recreation  and  taking  air  and  exercise  by  ^^nption. 

-  .  The  law  of 

walkmg  over    and    through   the    same,   and  restmg  Scotland  agrees 
thereon  as  they  saw  proper."     The  summons  concluded  i^g'^/ha?the^^*'*' 
to  have  it  declared  that  the  foot-path  in  question  was  a  g^M^kS'pSy- 
public  foot-path ;  and  secondly  that  the  piece  or  strip  of  u^^^a  pH^cfpie 
ground  aforesaid  '^  was  open  and  free  to  the  Pursuer  and  cation  to  uie 

use  of  the  public 

others,  and  that  they  were  entitled  at  all  times  to  enjov  ,  where  new 

'J  J   •     Inyentlons  come 

and  recreate  themselves  thereon  without  let  or  hindrance  JJiy  hJve**t2e 
from  the  Defender,  for  the  convenience,  comfort,  and  todeflnd^^" 
health    of   the    Pursuer  and  others    aforesaid,   their  l!!l^mmodaung 

its  practical 

families  and  dependents."  operation  to  the 

*  varying  circum- 

To  this  action  a  defence  was  put  in  by  Lady  James  jjwces  of  man- 
Hay,  asserting  that  the  Pursuer^s  claim  imported  a  species  for^  the^yment 
of  servitude,  easement,  or  right,  unknown  and  repugnant 

(a)  Reported  Second  Series,  vol.  xi.  p.  1266. 

X 
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^^        to  law,  and  supported  by  no  legal  or  valid  title  on  the 
^^^ufr^^     P^rt  of  those  for  whom  the  privilege  was  claimed. 

The  Pursuer  proposed  the  following  issue  for  trial  by 
jury,  namely : — 

Whether  from  time  immemorial  the  piece  of  river-bank,  in  the 
pleadings  mentioned,  had  been  resorted  to,  possessed,  and  enjoyed 
by  the  inhabitants  and  heritors  of  Aberdeen,  Burgh  of  Old  Aberdeen, 
village  of  Bridge  of  Don,  and  vicinity  thereof,  or  of  Old  Aberdeen 
separately,  or  in  conjunction  ^ith  one  or  more  of  these  places,  for 
the  purpose  of  recreation,  and  taking  air  and  exercise,  by  walking 
over  and  through  the  same,  and  resting  thereon,  as  they  saw  proper. 

The  Lord  Ordinary  (Lord  Murray),  instead  of 
deciding  the  case  himself,  reported  it  to  the  Second 
Division,  statiug  that  the  issue  was  objected  to  by  Lady 
James  Hay  upon  two  grounds  : — 

1 .  That  the  Pursuer  has  no  right,  in  respect  of  the  want  of  any 
dominant  tenement,  to  take  such  an  issue. 

2.  That  the  servitude  claimed  is  not  a  servitude  recognised  by 
the  law  of  Scotland  (a). 

The  Second  Division  disallowed  the  proposed  issue, 
and  repelled  that  conclusion  of  the  summons  which 
prayed  a  declaration  that  the  piece  or  strip  of  ground 
aforesaid  was  subject  to  the  claim  stated  in  the 
summons.  Mr.  Dyce  thereupon  appealed  to  the 
House. 

Mr.  Rolt  and  Mr.  Johnstone,  for  the  Appellant^  con— 
tended  that  the  servitude  claimed  had  been  frequentljr 
given  effect   to  by  the  law  of  Scotland,   and  cited 


(a)  Voluptatis  causa  servitus  constitui  non  posse  censetor. 
Cffipolla  de  servitutibus  tam  urbanorum  quam  msticomm.  Genera, 
1745.  Huber  prsel.  de  Servit  The  servitude  here  mentioned 
seems  to  correspond  with  the  servitus  spatiandi  mentioned  in  the 
pleadings. 
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Sinclair  v.  Dysart  (a),  Cleghom  v.  Dempster  (&),  Earls-         ^]^^ 
ferry  v.  Malcolm  [c),  Dundee  v.  Hunter  (d),  Home  v.     ^^'i^^?**''' 
Young  («),  Fitch  v.  Rnwlings  (/). 

In  support  of  the  title  to  sue,  they  cited  Mercer  v. 
Rtid  {g),  Thorburn  v.  Cliarteris  (A),  Aikman  v.  HamiU 
tan  (f),  -4Wo//  v.  fflieatly  (j). 

Mr.  Anderson  and  Mr.  Piree,  for  the  Respondent : 
rrhe  servitude  here  asserted  is  discountenanced  by 
Scotch  law — Harvie  v.  Rodgers  (k),  Fergusson  v.  SAer- 
nff{l),  Breadalbane  v.  McGregor  (m). 

On  the  question  of  title,  they  cited  Dunse  v.  J/iay  («), 
77l«  Burntisland  case  (o),  7%«  Kilmarnock  case  {p), 
Home  V.  Young  (q),  Dempster  v.  Cleghom. 


The  Lord  Chancellor  (r) : 

The  question  brought  up  by  this  appeal  is  represented 
to  be  one  of  great  weight  and  importance  both  as 
regards  the  inhabitants  of  towns,  and  the  owners  of 
property  upon  whose  soil  a  right  such  as  that  here  in 
contest  may  be  claimed. 

Nobody  enjoys  a  right  of  foot-path  across  a  field  not 
inclosed  who  has  not  constantly  himself  been  guilty  of 
wandering,  and  who  has  not  at  all  events  seen  others 
wandering  out  of  the  line  of  path,  and  upon  the  general 
property  through  which  it  runs.  In  such  cases  foot- 
passengers,  who  have  no  right  to  wander,  take  care  not 
to  do  much  harm ;  and  the  owners  of  property,  knowing 

(a)  Morr.  Diet  14519.  (b)  Morr.  Diet.  16141 ;  2  Dow.  40. 

(e)  7  Shaw,  765.  (d)  6  Second  Series,  12. 

{e)  9  Second  Series,  286. 

(/)  7  PetersdorflTs  Abr.  486 ;  2  H.  Black,  394. 

(g)  2  Second  Series,  520.  (k)  4  Second  Series,  169. 

(t)  6  Wil.  &  Sh.  App.  Ca.  64.         (j)  1  Levinz. 

(i)  4  Marr.  Jar.  Rep.  25. 

(/)  6  Second  Series,  1373;  11  Second  Series,  1281. 

(m)  7  Bell's  App.  Ca.  43.  (n)  Morr.  Diet.  1825. 

(o)  Cited  9  Dun.  293.  (p)  5  Brown's  Supp.  406. 

(q)  9  Second  Series,  286.  (r)  Urd  St.  Leonards. 


Lord  Chmteellor'M 
opinivn. 
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^^"         how  diflScult  it  is  to  restrain  men  without  an  actual 

ADY^^AMEa     fguQg  within  a  certain  number  of  feet,  have  usually 

Lord  chanreihr'i  submittcd  to  thc  inconveniencc  without  making  any 

opinion. 

attempt  to  repress  it. 

It  is  therefore  of  great  importance  to  the  public 
generally  having  rights  of  foot-path,  that  it  should  be 
ascertained,  whether,  in  the  exercise  of  such  rights, 
their  wanderings  and  strollings  out  of  the  line  of  a 
foot-path  will  found  a  claim  such  as  that  advanced  in 
the  present  case.  For  my  own  part,  I  believe  it  would 
be  more  injurious  than  beneficial  to  the  public  if  such 
rights  could  be  gained  in  such  a  way. 

But,  my  Lords,  the  right  of  recreation  on  this  strip 
*  or  piece  of  land  adjoining  the  foot-path  is  also  claimed 
on  the  foundation  of  an  independent  privilege  uncon- 
nected with  the  foot-path.  In  other  words,  your 
Lordships  have  to  consider  whether  the  right  of 
recreation  may  not  have  existed — and  whether  it  might 
not  have  been  maintained — even  although  there  had 
been  no  foot-path  in  the  case. 

Now,  before  your  Lordships  enter  into  an  exami- 
nation .of  the  particular  law  which  is  applicable  to  this 
case,  it  is  necessary  to  consider  the  general  nature  of 
the  right  which  is  claimed.  The  property  over  which 
this  right  is  claimed  is  an  inclosed  piece  of  ground.  It 
is  near  the  mansion-house  of  the  Respondent.  The 
Appellant  asserts  a  right  of  way  through  that  inclosure. 
The  right  of  way,  therefore,  would  so  far  account  for 
the  public  constantly  having  had  access  to  that  par- 
ticular field.  And  it  is  exactly  that  piece  of  ground 
upon  which  naturally  and  almost  inevitably  encroach- 
ments would  have  been  made ;  the  strip,  as  it  is  called, 
extending  in  length  about  half  a  mile,  of  very  moderate 
breadth,  between  the  foot-path  and  the  Biver  Don,  in 
some  places,  I  believe,  not  more  than  a  couple  of  yards, 
in  other  places  twenty  yards,  in  breadth.    It  is  indeed 
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a  mere  strip  of  ground,  but  of  great  importance  to  the         ^Jf" 
Respondent's  family.  ^' hA*"" 

What  is  insisted  upon,   therefore,   is   of  this    ex-  Lord  ch^ctUor'* 

opinion. 

tensive  nature,  that  the  Pursuer  clamis  as  an 
inhabitant,  but,  in  fact,  on  behalf  of  all  the  Queen's 
subjects,  the  right  to  go  at  all  times  upon  the  inclosed 
soil  of  a  portion  of  the  Appellant's  property  near 
the  mansion-house,  for  the  purposes  of  recreation 
just  as  they  think  proper.  Now,  that  I  conceive  is  a 
claim  so  large  as  to  be  entirely  inconsistent  with  the 
right  of  property;  for  no  man  can  be  considered  to 
have  a  right  of  property,  worth  holding,  in  a  soil  over 
which  the  whole  world  has  the  privilege  to  walk  and 
disport  itself  at  pleasure.  I  asked  the  learned  counsel 
at  the  Bar,  what  use  could  be  made  of  this  ground  by 
the  owner  if  it  were  subject  to  this  universal  claim ; 
and  whether  there  were  cattle  for  example  put  upon 
it  ?  It  was  in  answer  said,  "  Oh,  yes !  cattle  might  be 
put  there."  My  Lords,  I  think  that  black  cattle  would 
very  ill  comport  with  the  comfort  of  the  citizens  in 
their  recreation  on  this  narrow  strip  of  ground  during 
the  summer  season.  Then  we  were  told  that  they 
might  mow  the  hay.  I  am  afraid  that  no  grass  capable 
of  being  converted  into  hay  would  grow  under  the  feet 
of  the  inhabitants  of  Old  Aberdeen,  and  the  other 
populous  places  in  the  pleadings  mentioned.  In  short, 
I  cannot  myself  imagine  the  use  to  which  this  property 
could  be  turned,  if  that  great  power  claimed  on  the 
public  behalf  was  to  be  held  valid.  But  then,  the 
Appellant,  finding  himself  pressed  on  this  point — 
finding  that  he  could  not  support  his  demand  on  behalf 
of  the  public  generally — restricted  it  to  Old  Aberdeen 
in  connection  with  some  of  the  other  places  mentioned 
in  the  pleadings.  But  why  did  he  alter  his  claim? 
Not  because  the  facts  had  been  altered,  nor  because 
the  right  had  been  altered ;  but  because  he  found  that 


qptnton. 
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^J;^  the  law  would  be  a  little  too  strong  for  a  demand  of 
^^Tia'V!*'*'^  this  large  and  unprecedented  nature  to  be  tolerated. 
Lard  ch^uciiun'a  When  you  look  at  the  number  of  persons,  some 
hundreds  of  thousands  perhaps,  for  whom  this  right  is 
claimed,  with  their  families  and  dependents,  it  is  in 
effect  a  demand  on  the  part  of  the  public  at  large  to 
resort  to  this  spot  for  recreation,  exercise,  strolling,  and 
lying  down  particularly;  for  when  they  walk  or  get 
tiredy  they  claim  a  right  of  reposing  themselves  on  the 
surface  of  the  soil.  In  this  respect  I  apprehend  the 
case  varies  from  a  great  many,  and  indeed  from  all  the 
cases  that  have  been  decided.  There  are  cases  indeed 
in  which  the  law  of  Scotland  seems  to  have  been  ex- 
ceedingly chary  in  establishing  rights  approximating  in 
character  to  the  present.  Your  Lordships  have  been 
pressed  very  much  with  the  decisions  in  favour  of  the 
right  of  golf-playing;  but  although  golf-playing  is  a 
healthful  exercise,  which  the  Courts  would  be  inclined  to 
cherish,  it  was  not  established  without  difficulty ;  and 
it  was  fenced  by  fetters  when  allowed;  for  even  where 
the  right  had  been  enjoyed  from  time  immemorial,  the 
Court,  by  its  own  power,  restricted  the  exercise  of 
the  right  within  limits  and  boundaries,  and  ordered 
those  limits  and  boundaries  to  be  defined  and  set  out. 
In  the  case  now  before  your  Lordships,  the  Appellant 
suggests  that  the  right  claimed  by  him  may  also  be 
restricted  by  the  Court ;  so  that  what  is  claimed  is  a 
general  right  to  walk  over  this  ground,  and  to  seek 
recreation  and  repose  on  it  for  all  mankind,  with  a 
power  in  the  Court  of  Session  to  prescribe  the  manner 
in  which  the  enjoyment  shall  take  place!  Your 
Lordships  must,  however,  at  once  perceive  that  if  such 
an  universal  privilege  were  conceded,  to  restrain  or 
regulate  the  mode  and  limits  of  enjoyment  would  be 
altogether  impracticable. 

Now,  my  Lords,  before  I  enter  upon  the  cases,  there 
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is  one  thing  as  to  which  I  must  particularly  guard         ^Jf" 

myself,  and  I  must  anxiously  beg  that  the  House  may     ^^hay^^*** 

not  be  understood  as  expressing  any  adverse  opinion ;  Lord  chtmeMofa 

I  mean  that  right  to  which  the  right  in  question  in  this 

case   has   been   improperly   assimilated;   the  right  of 

village  greens  and  village  play-grounds,  the  enjojnoaent 

of  which  has  been  dedicated  to  the  public.     One  of  the 

learned  counsel  for  the  Appellant  seemed  to  argue  that 

there  could  be  no  such  dedication  by  the  law  of  Scotland. 

I  think  he  withdrew  from  that  position  afterwards.     I 

pressed  him  upon  it,  and  it  is  now  admitted  to  be  clear 

that  the  law  of  Scotland  in  that  respect  agrees  with  the 

law   of   England.      If  there   be    a    piece    of  ground 

uninclosed    (not  that  I  mean  to  say  inclosure  would 

make  any  difference,  imless  there  was  an  exercise  of 

adverse  right) ;  but  I  say,  if  there  be  a  piece  of  ground 

uninclosed,  and  dedicated  from  time  immemorial  to  the 

public,  from  which  a   custom  may  be  laid  for  sports 

generally,  or  for  village  recreations,  nobody,  I  trust, 

will  suppose  that  such  rights  can  at  all  be  affected  or 

disturbed  by  any  decision  at  which  your  Lordships  may 

arrive    upon  the  present   appeal.      Those   rights  will 

remain  untouched,  and  are  imassailable,  be  the  fate  of 

this  case  what  it  may. 

My  Lords,  there  are  a  good  many  other  cases  which 
I  think  we  should  likewise  take  care  to  except.  The 
Appellant's  authorities  are,  in  fact,  not  properly  range- 
able  under  the  head  of  law,  which  your  Lordships  are 
now  called  upon  to  consider.  Some  of  the  most  import- 
ant of  them  are  corporation  cases,  where  the  inhabitants 
of  towns  claimed  rights  as  against  their  corporation ;  that 
corporation  being  in  fact  trustees  for  the  inhabitants ; 
and  the  claim  was  one  not  between  the  corporation  and 
the  public,  but  between  the  governing  body  of  a  cor- 
porate place  and  the  bulk  of  its  own  population.  Such 
cases  have,  and  can  have,  no  bearing  on  the  present. 


opmton. 
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dtck  jjfy  Lords,  there  has  been  considerable  argument 

'^ha't^'""  npon  the  questions,  whether  it  is  possible  for  Mr.  Dyce 
Lord  chZtceiiar't  to  represent  the  persons  on  behalf  of  whom  he  claims ; 
and  whether,  looking  at  the  law  of  Scotland,  which  in 
that  respect  differs  from  the  law  of  England,  he  can  be 
considered  as  having  the  necessary  dominant  tenement 
which  will  apply  to  the  servient  tenement,  and  support 
the  right.  I  think  your  Lordships  need  not  go  into 
these  points,  which,  however,  it  would  be  necessary  to 
consider;  as  well  as  a  great  many  other,  and  some 
of  them  very  grave  questions,  respecting  the  Appellant^s 
title, — if  your  Lordships  were  about  to  decide  in  his 
favour,  and  against  the  judgment  of  the  Court 
below. 

The  main  authority,  and  indeed  after  great  attention 
I  am  bound  to  say  the  only  authority,  in  support  of  the 
Appellant,  is  the  Dundee  case  (a).  But  that  case  was  one 
of  express  reservation  by  the  very  terms  of  the  infeft- 
ment ;  and  I  am  not  at  all  prepared  to  say  that  if  the 
proper  forms  had  been  adhered  to,  such  a  right  might 
not  have  been  granted ;  but  I  may  here  observe  that  it 
does  not  follow,  that,  because  a  right  may  be  granted — 
that  is,  because  it  is  grantable  by  law, — ^therefore  it 
may  be  prescribed  for. 

I  apprehend,  my  Lords,  that  the  case  of  Home  v. 
Young  does  not  touch  the  question  before  you ;  but  I 
entirely  agree  with  the  learned  Judges  below  that  there 
is  no  rule  in  the  law  of  Scotland  which  prevents  modern 
inventions  and  new  operations  from  being  governed  by 
old  and  settled  legal  principles.  Thus,  when  the  art  of 
bleaching  came  into  use,  there  was  nothing  in  its 
novelty  which  should  exclude  it  from  the  benefit  of  a 
servitude  or  easement,  if  such  servitude  or  easement  on 
other  legal  grounds  was  maintainable.     The  category 

(a)  Dundee  v.  Hunter,  suprd,  p.  307. 


CASES   IN   THE   HOUSE   OF  LORDS.  313 

of  servitudes  and  easements  must  alter  and  expand  with         i^J<» 
the  changes  that  take  place  in  the  circumstances  of     ^^hat!*" 
mankind.     The  law  of  this  country,  as  well  as  the  law  Lord  alu^ieaun't 
of  Scotland,  frequently  moulds  its  practical  operation        <^p«~*^- 
without  doing  any  violence  to  its  original  principles. 
But  the  argument  to  which  I  am  referring  can  have  no 
application  to  this   case;    because    I    fancy  no   one 
supposes  that  recreation,  taking  the  air,  and  strolling, 
are  to  be  regarded  as  any  particular  novelties ;  or  that 
if  you  are  tired  in  a  meadow,  and  lie  down  to  repose 
yourself,  the  refreshment  thence  arising  can  reasonably 
be  described  as  an  invention.     The  case  of  Home  v. 
Young,  therefore,  in  which  these  arguments  were  used, 
has  nothing  to  do  with  the  present. 

My  Lords,  the  authorities  appear  to  be  as  conclusive 
for  the  Respondent  as  they  are  against  the  Appellant ; 
and  among  them  the  first  to  which  I  would  refer  your 
Lordships  is  the  case  of  Dunse  (a),  where  it  was  held  in 
effect  that  a  right  of  servitude  could  not  be  sustained 
by  the  inhabitants  of  a  town  generally  without  tene- 
ments to  support  it;  and  that  the  right  must  be 
measured  by  the  property.  In  England  we  know  that 
the  right  of  pasturage  is  by  levant  and  couchant ;  that 
is,  it  is  governed  by  the  number  of  cattle  which  you 
have  the  means  of  housing  and  providing  for  in 
winter. 

The  next  case  which  supports  the  Respondent  is  that 
of  the  Marquis  of  Breadalbane  v.  McChregor;  which  is 
very  important.  There  you  may  say  the  right  was 
claimed  for  the  whole  world, — ^the  allegation  having 
been  that  every  body  coming  from  the  north  to  the 
south  was  entitled  to  use  certain  resting  stances  on 
a  drove  road  passing  through  the  estate  of  Lord 
Breadalbane.     The  Pursuers,  moreover,  asserted  that 

(o)  Dunse  v.  Hay,  suprd,  p.  307. 
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^c*  as  the  distance  was  too  great  for  their  cattle  to  travel 
^"5;^!""  without  rest,  they  had  therefore  a  right  to  stop  at 
Lord  ciu^ncdiof'a  Convenient  distances,  and  to  depasture  them  on  the  land 
*^'^**"'  adjoining  the  stances  whenever  they  found  it  necessary 
to  do  so.  The  Court  of  Session  so  far  gave  way  to  this 
pretension,  as  to  send  it  for  trial  by  jury;  but  your 
Lordships,  upon  very  sufficient  reasons,  as  I  apprehend, 
decided  that  no  such  universal  right  could  exist. 
That  there  had  been  encroachments  by  the  cattle 
in  their  progress  from  the  north  to  the  south,  and  if 
they  returned,  as  they  might  do,  from  the  south  to  the 
north  might  have  been  the  case ;  but  this  House  held 
that  that  circumstance  could  found  no  right  whatever. 
Accordingly  your  Lordships  stopped  the  trial  of  the  issue 
which  had  been  directed.  Now,  if  you  will  apply  the 
same  principle  to  the  present  case,  and  if,  instead  of 
cattle,  you  take  the  gentle  inhabitants  of  Aberdeen  and 
its  vicinity,  you  will  find  that  it  fits  much  more  closely 
than  at  first  might  be  imagined. 

My  Lords,  the  next  case  is  an  infinitely  stronger 
one,  and  is  a  clear  decision,  I  consider,  upon  this  very 
question ;  I  mean  the  case  of  Harvie  v.  Rodgers,  Lord 
Moncreiff,  who  was  himself  counsel  in  the  cause,  thus 
explains  it : — 

The  Pursuer  did  at  first  claim  a  right  for  the  public  of  strolling 
or  wandering  generally  over  the  banks  of  the  Clyde  within  Harvie's 
grounds.  But  this  was  resisted,  and  the  Court  refused  to  grant  any 
issue  on  it ;  and  the  only  issue  sent  to  trial  was  distinctly  of  a 
public  footpath  from  the  City  of  Glasgow  or  the  Green,  to  the  village 
of  Carmyle.  This  goes  directly  to  the  point,  that  though  there 
may  be  a  right  of  road  to  the  public  through  private  grounds, 
it  is  as  a  road  or  passage  only,  and  for  no  other  purpose.  A  sermtua 
spatiafidi  over  open  ground  which  has  in  some  manner  been  devoted 
to  public  use,  is  also  intelligible  and  known  to  the  law  ;  but  such 
a  right  as  that  here  claimed  over  private  inclosed  grounds,  not 
made  for  the  public,  but  for  private  parties,  and  having  no  written 
title  connected  with  the  grounds,  for  merely  walking  over  them,  and 
resting  thereon  according  to  their  pleasure,  is  a  thing  of  which,  I 
believe,  there  has  hitherto  been  no  example. 
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My  Lords,  some  important  observations  were  made  ^^" 
by  Lord  Eldon  in  this  House,  in  the  case  of  Dempster  ^^^ielay^ 
V.  Cleghorn,  where  a  right  of  playing  golf  was  claimed  i^d  ch^^uxUof'$ 
over  certain  property ;  and  the  question  arose,  whether  '^'•"^• 
the  owner  could  or  could  not  keep  rabbits  on  the  soil, 
to  the  destruction  or  interruption  of  this  game  of  golf. 
Lord  Eldon  remarked  that  the  question  was,  "  whether 
a  servitude  could  be  supported  which  subverted  the  use 
of  the  property  over  which  it  was  claimed  ?  '^  On  a 
subsequent  day,  he  adverted  to  a  point  upon  which  I 
have  already  observed.  He  said  that  "  certainly  it  was 
a  different  question  whether  such  a  title  could  be  set  up 
by  prescription,  and  whether  it  might  be  reserved  by 
bargain/'  Upon  another  point  to  which  I  have  also 
called  your  Lordships'  attention,  he  held  "  that  it  was  a 
strong  thing  to  say  that  all  who  chose  to  do  so  might  play 
at  golf  on  a  man's  ground ;  and  for  that  purpose  destroy 
all  the  produce  which  it  was  best  calculated  to  yield, 
and  prevent  its  being  used  for  those  ends  to  which 
alone  it  could  be  applied  beneficially  for  the  owner.''  It 
is  quite  clear,  therefore,  that  the  impression  on  the  mind 
of  Lord  Eldon  was,  that  no  such  right  could  be  claimed 
as  would  be  inconsistent  with  the  rights  of  property. 

My  Lords,  I  think,  therefore,  that  by  the  law  of 
Scotland,  this  is  a  right  which  cannot  be  maintained. 
I  think,  moreover,  that  it  is  a  right  which  ought  not  to 
be  maintained. 

The  Appellant  has  endeavoured  to  invoke  the  aid  of 
the  law  of  England  in  his  favour ;  but  I  apprehend  the 
law  of  England  is  more  decidedly  against  him  even  than 
that  of  Scotland ;  by  which  last,  however,  it  falls  upon 
the  House  to  be  governed  exclusively  in  the  present 
instance,  and  in  accordance  with  which,  as  I  understand 
that  law,  I  now  humbly  advise  your  Lordships  to 
dismiss  this  appeal,  and  to  afi^m  the  interlocutors 
complained  of. 
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Hat. 


Dycb  It  ig  ORDERED  and  adjudged,  that  the  said  petition  and  appeal  be, 

Ladt  Jamss  and  is  hereby  dismissed  this  House,  and  that  the  said  interlocutors 
therein  complained  of,  be,  and  the  same  are  hereby  affirmed :  and 
it  is  further  ordered,  that  the  Appellant  do  pay  or  cause  to  be  paid 
to  the  said  Respondent  the  costs  incurred  in  respect  of  the  said 
appeal,  the  amount  thereof  to  be  certified  bj  the  Clerk  Assistant : 
and  it  is  also  further  ordered,  that  unless  the  costs,  certified  as  afore- 
said, shall  be  paid  to  the  party  entitled  to  the  same  within  one 
calendar  month  from  the  date  of  the  certificate  thereof,  the  cause 
shall  be  and  is  hereby  remitted  back  to  the  Court  of  Session  in 
Scotland,  or  to  the  Lord  Ordinary  officiating  on  the  Bills  during  the 
vacation,  to  issue  such  summaiy  process  or  diligence  for  the  recovery 
of  such  costs  as  shall  be  lawful  and  necessaiy. 
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TRUSTEES  OF  THE  DUNDEE  HARBOUR,    Appellanto. 

DOUG  ALL, RB8P0MDBNT(a).  isss. 

IStik,  IMi,  16tik, 
18tk,l9tk,and 
22iidJfott*. 

The  Respondent,  Mr.  Dongall^  having  applied  to  the  gJSte^^ 
Court  of  Session  for  an  interdict  to  prevent  the  Appel-  i^tingprST 
lants  from  attempting  to  levy  duties  upon  vessels  deli-  Sl^wi^^^ha 
vering  their  cargoes  at  Ferry-Port-on-Craig,  in  which  he  ISa  negatit^e. 
claimed  the  sole  right  of  property, — the  Appellants,  as  JJJ|^^^®  °*J^ 
trustees  of  the  port  and  harbour  of  Dundee,  brought  an   q1^^"^*^~ 
action  against  him,   concluding  that  it  ought  to  be  ofStotot^STpil^ 
found  and   declared  that  the   port    and    harbour    of  oid  English 

Statutes  of 

Dundee,  with  the  privileges  thereto  annexed,  embraced  Limitauon 

bftrred  the 

a  large  extent  of  territory,  including  in  particular  the  Jh™riJht"*bir^* 
quay  or  harbour  of  Ferry-Port-on-Craig,  with  the  pri-  ^?Sr1hh?gS 
vilege  of  levying  duties  on  the  shipping  of  that  place,  Sm^r" 

,  -I      •  /.IT*  T  Public  Corpo- 

to  the  exclusion  of  the  Respondent.  rauonsare  not 

.  '^  less  liable  to  the 

The  Respondent  put  in  a  defence  denying  the  ^j^^^n^J^ 
Appellant's  title,  and  asserting  that  he  held  his  port  ^'i™„S^~- 
under  a  charter  from  the  Crown,  upon  which  he  had  S*^i!SbS*^r 

,  '         i»  A'  '  •   -I  ^7  dereliction 

enjoyed  possession  from  time  immemorial.  or  non-uaor  for 

•^   -^         ^  tortyreara. 

The  Court  of  Session  held  that  the   Respondent's     Although* 

*  Tarlanoe  ia 

title  was  capable  of  being  explained   by  prescriptive  {Sjf|Jd^ent 
possession,   and  that  by  dereliction   or  non-usor  for  SrfiJwelnay 
forty  years  an  immunity  or  exemption  from  the  Appel-  th^^Respondent 

,       ,    .  .    ,      ,  ,  1,.  ,      ,  where  it  appeara 

lant  s  claim  mis^ht  have  been  estabbshed.  that  the  variance 

"  would  have  been 

The    following    issues    were    settled    for    trial    by  ^rt*bei^'tf 

:„y«r  . applied  to  for  the 

jury  .  purpoM. 

1.  Whether,  for  forty  years  prior  to  August  2,  1844,  or  from 
time  immemorial,  the  harbours  of  FeiTy-Port-on-Craig  have  been 


(a)  Reported  Second  Series,  vol.  xi.  pp.  6,  181,  1464. 
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used  for  receiving  ships  and  vessels,  and  for  the  loading  and 
unloading  of  cargoes  shipped  and  unshipped  thereat,  without  the 
Defenders  (the  Appellants)  or  their  predecessors  levying  any  dues 
on  the  said  ships  or  cargoes  1 

It  being  admitted  that  the  Pursuer,  William  Stark  Dougall, 
under  the  title-deeds  in  process,  has  right  to  the  town  and 
lands  of  South  Ferry-Port -on- Craig,  and  to  the  havens  and 
harbours  of  Port-on-Craig,  with  the  sole  power,  liberty, 
right,  and  privilege  of  the  ferry-boats,  for  transporting  the 
lieges  and  others,  back  and  fore,  from  the  said  town  of 
South  Ferry-Port-on-Craig  and  harbour  thereof,  upon  the 
Water  of  Tay,  with  all  feu-duties,  privileges,  liberties,  and 
profits  of  the  same,  and  with  free  ish  and  entry — 

2.  Whether,  for  forty  years  prior  to  August  2,  1844,  or  from 
time  immemorial,  the  Pursuer  and  his  predecessors  or  authors,  by 
themselves,  or  others  deriving  right  from  them,  have,  in  virtue  of 
the  said  grant,  levied  harbour  dues  on  vessels  using  the  harbours  of 
Ferry-Port-on-Craig,  or  on  the  cargoes  loaded  or  unloaded  thereat  ? 

With  reference  to  the  first  of  these  issues,  the 
Appellants  consented  that  the  case  should  be  dealt 
with  as  if  there  had  been  a  verdict  found  for  the 
Respondent. 

Upon  this  admission,  the  Lords  of  the  First  Division 
were  of  opinion  that  there  ought  to  be  an  end  of  the 
case.  Accordingly,  their  Lordships  pronounced  judg- 
ment as  follows : — 


The  Lords,  having  heard  the  counsel  for  the  parties,  in  respect 
of  the  minute  for  the  Trustees  of  the  Harbour  of  Dundee,  in  which 
they  agree  that  it  should  be  held  that  a  verdict  has  been  returned 
in  favour  of  William  Stark  Dougall,  upon  the  first  issue  ;  and  in 
respect  of  the  immemorial  use  of  the  harbours  of  Ferry-Port-on- 
Craig,  for  receiving  ships  and  vessels,  and  for  the  loading  and 
unloading  of  cargoes  shipped  and  unshipped  thereat,  without  the 
said  Trustees  or  their  predecessors  levying  any  dues  on  the  said 
ships  or  cargoes :  Find  that  the  said  Trustees  have  no  right  or  title 
to  interfere  with  the  rights  or  alleged  rights  of  the  said  William 
Stark  Dougall :  Therefore,  assoilzie  the  said  William  Stark  Dougall 
from  the  whole  conclusions  of  the  action  at  their  instance  against 
him :  And,  in  the  suspension  and  interdict,  suspend,  interdict,  and 
DISCHARGE  iu  terms  of  the  prayer  of  the  note  of  suspension  and  inter- 
dict, and  declare  the  interdict  perpetual,  and  decern  ;  Find  the  said 
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William  Stark  Dongall  entitled  to  expenses  in  both  actions,  both  toJ*™^?!; 
prior  and   subsequent  to   the   conjunction :    Appoint  an  account         Uabboue 

thereof  to  be  lodged,  and  remit  to  the  auditor  to  tax  the  same  and  dodoall. 
to  report. 

The  Solicitor-General  (Sir  F.  Kelly)  and  Mr.  Bethell, 
for  the  Appellants  ;  Mr.  Roll  and  Mr.  Moncreiff,  for  the 
Respondent. 

The  Lord  Chancellor  (a)  : 

My  Lords,  there  has  been  no  sufficient  evidence  at  any  Lord  chametiiar^M 
period  of  this  litigation  to  show  that  the  harbour  of  Ferry- 
Port-on-Craig,  belonging  to  the  Respondent,  constitutes 
what  is  termed  properly  a  free  port.  Now,  nobody  has 
disputed  that  the  harbour  of  Dundee  is  a  free  port- 
And  ultimately  the  question  came  before  the  Courts 
below  upon  the  double  pretension  set  up  by  way  of 
defence  on  the  part  of  the  Respondent.  He  said,  first, 
that  the  Appellants  had  no  right  to  sue  him,  because 
ships  had  from  time  immemorial  always  been  loaded 
and  unloaded  at  Ferry-Port-on-Craig,  directly  opposite 
to  Dundee  harbour,  with  which  there  was  an  hourly, 
certainly  a  daily,  communication  by  the  two  ferries 
backwards  and  forwards.  It  is  utterly  impossible, 
therefore,  that  the  Appellants  could  be  ignorant  of 
what  was  taking  place  at  Ferry-Port- on-Craig.  The 
Respondent  was  ready  to  prove  that  from  time  imme- 
morial ships  had  so  loaded  and  imloaded  at  his  harbour, 
and  that  the  Appellants  had  never  received  any  toll  in 
respect  of  those  ships.  The  second  defence  was  of  a 
different  character.  It  asserted  that  Ferry-Port-on 
Craig  was.  in  itself  actually  a  free  port ;  and  that  so  far 
from  the  Appellants  having  any  right  to  levy  tolls  at 
Ferry-Port-on-Craig,  he,  the  Respondent,  enjoyed  that 
right,  and  enjoyed  it  exclusively. 

My  Lords,  the  Appellants  were  advised  to  admit  the 

(a)  Lord  St.  Leonards. 
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rn'r^M     first  issue,  and  then  the  case  stood  thus — that  their  claim 

HAB^oa       -j^  ^j^g  action  of  declarator  was  to  be  tried  upon  their 

—  '       own  concession,  that  during  time  immemorial  ships  had 

Lord  ChancelU>r'»  °  '^ 

opmum.  loaded  and  unloaded  at  the  harbour  of  Feny-Port-on- 
Craig,  and  that  they  had  never  levied  any  dues  upon 
them.  It  became,  in  the  view  of  the  Court  below 
(and  I  think  this  is  the  proper  view  of  the  case),  unne- 
cessary to  consider  the  question  raised  in  the  second 
issue,  and  a  declarator  was  thereupon  pronounced  by 
the  Inner  Division.  The  substantial  effect  of  that 
declarator  was  not  to  establish  any  title  to  a  free  port 
in  the  Respondent,  but  to  absolve  him  wholly  from 
the  claim  of  the  Appellants. 

Now,  there  has  been  a  great  deal  of  discussion  upon 
the  question,  whether  this  is  a  case  of  positive  or  of 
negative  prescription;  and  I  believe  that  the  law  of 
Scotland  has  been  very  much  embarrassed  by  the 
introduction  of  those  terms.  They  are  not  to  be  found 
in  the  Act  of  Parliament  {a) ;  they  do  not  properly 
belong  to  the  subject,  nor  do  they  appear  to  me  pro- 
perly to  describe  it ; — for  there  are  many  cases  in  which 
you  might  very  well,  in  point  of  language,  say  that 
there  is  a  negative  prescription  even  where  a  positive 
prescription  also  intervenes.  The  two  must  often  be 
blended  with  each  other.  And  I  believe  that  there  has 
been  more  contention  about  the  meaning  of  those  words 
than  upon  the  substance  of  the  cases  in  which  those 
words  have  been  matter  of  discussion. 

My  Lords,  the  Act  of  Parliament  {a)  itself  is  the 
simplest  Act  of  Parliament  that  ever  was  passed.  It 
is  a  statute  which  he  who  runs  can  read ; — there  was 
never  anything  so  plain  and  so  easily  intelligible.  It 
applies  solely  to  heritable  rights — that  is,  rights  of  real 
property;  and  it  declares  that  where  there  has  been 
possession  upon  a  title  for  forty  years,  the  right  shall  be 

(a)  The  Scotch  Statute  of  1617,  c.  12. 
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good  against  the  world  : — that  is  to  say,  no  extrinsic     tbd8tmb8  or 

^  ^  '  J'  TBI  DUKDBB 

circumstances  shall  ever  be  brought  forward  to  affect       hamoub 
it ; — ^although  perhaps  originally  it  may  have  been  de-       ^^°^"" 
fective ;  for  it  was  not  to  support  good  titles,  but  to  ^^^J^^u^^' 
fortify  infirm  ones,  that  the  statute  interposed. 

All  Statutes  of  Limitation  have  for  their  object  the 
prevention  of  the  rearing  up  of  claims  at  great  dis. 
tances  of  time  when  evidences  are  lost;  and  in  all 
well-regulated  countries  the  quieting  of  possession  is 
held  an  important  point  of*  policy.  In  Scotland  this 
principle  was  very  early  recognized. 

Our  old  English  Statute  of  Limitations  {a)  barred 
the  remedy,  but  it  did  not  bar  the  right ;  but  our  new 
enactments  .bar  the  right  as  well  as  the  remedy;  so 
that  the  effect  now  is  not  simply  to  exclude  the 
recovery,  but  to  transfer  the  estate  (i). 

Now,  notwithstanding  all  that  we  have  heard  as  to 
positive  prescription  and  negative  prescription,  it  seems 
to  me  that  there  never  were  rights  which  stood  upon 
more  distinct  grounds,  or  rights  to  which  the  clear 
provisions  of  the  Act  of  Parliament  more  distinctly 
applied. 

If  the  Respondent  here  had  set  up  a  claim  to  the 
harbour  of  Dundee,  I  could  have  understood  a  great 
deal  of  the  argument  which  I  have  not  understood  as 
applicable  properly  to  this  case.  But  nobody  disputes 
the  title  to  the  harbour  of  Dundee.     It  stands  upon 

(a)  21  Jac.  1,  c.  16. 
{h)  The  3  &  4  Will.  4,  c.  27,  extinguishes  the  right ;  2  Sag.  Vend, 
and  Pur.,  11th  edit,  p.  608.  Under  this  Act  possession  destroys  the 
adverse  title ;  and  is  in  many  instances  equivalent  to  a  transfer  of 
the  estate;  1  Spence's  Eq.  Juris.  267.  Nevertheless,  says 
Mr.  Hayes  (Introduction  to  Conveyancing,  5th  edit.,  vol.  i.  p.  269), 
the  negative  effect  of  the  Statute  must  not  he  confounded  with  the 
positive  effect  of  a  Conveyance !  Therefore  the  present  English  law 
is  not  much  behind  the  Scotch  in  subtlety  and  refinement ;  and  even 
an  imitation  of  phraseology  is  discernible. 


322  CASES   IN   TH£   HOUSE   OF   LORDS. 

TBUflrrncs  or     grounds  whicli  cannot  be  shaken  :  and  the  Respondent 

THB  DUNDEK 

hamoub  is  only  d^ending  himself.  Now  I  must  say  that, 
DouoALi.  looking  through  the  authorities,  I  find  every  con- 
^^^iSt^'  firmation  of  that  which  I  had  believed  to  be  the  true 
distinction  between  positive  and  negative  prescription. 
The  words  are  clear  enough — I  look  at  the  substance ; 
and  I  am  perfectly  satisfied  upon  the  authorities  that 
the  prescription  applicable  to  this  case  is  what  is  called 
by  the  Scotch  law  a  negative  prescription  ;  and,  there- 
fore, I  am  clear  that  forty  years'  enjoyment  would  be  a 
bar  except  some  other  right  were  set  up. 

Then  an  attempt  was  made  to  distinguish  this  case 
by  showing  that  the  Appellants,  being  trustees  for  a 
public  purpose,  could  not,  by  non-usor  or  dereliction, 
injure  or  prejudice  the  public  right.  Your  Lordships 
have  had  no  authority  cited  to  establish  any  such  pro- 
position; but  the  authorities  which  have  been  cited 
en  the  other  side  clearly  establish  that  corporations — 
that  is,  public  bodies,  may  be,  as  they  ought  to  be, 
dealt  with  as  if  they  were  private  persons,  the  same 
consequences  arising. 

We  have  been  told  that  the  Act  of  Parliament 
establishing  the  Appellants  as  trustees  of  the  Dundee 
harbour  does  positively  enact,  that  within  the  whole 
limits  of  the  harbour  of  Dundee  and  its  precincts  there 
shall  be  levied  these  particular  tolls ;  and  that  it  is 
utterly  impossible,  without  repealing  that  Act  of  Par- 
liament, to  say  that  this  particular  harbour  of  Port- 
on-Craig,  which  is  admitted  to  be  within  those  limits, 
is  exempt  from  the  tolls  imposed  by  the  Act. 

If,  however,  your  Lordships  look  at  the  particular 
words  of  the  Act,  you  must  be  satisfied  that  the  Legisla- 
ture never  intended  to  interfere  with  any  particular  right 
of  any  particular  owner  within  those  limits.  There  was 
a  clear  exemption  on  the  part  of  Mr.  Dougall,  and  that 
exemption  is  not  taken  away. 
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The  only  remaining  question  will  be  with  respect  to     TBuflrrm  op 
the  terms  of  the  interdict,    and  the  terms    of   the       habboub 
declarator.  douoall. 

The  interdict  was  pronounced^  as  all  such  interdicts  ^*^«^S£1J^' 
are^  before  the  final  decision^  when  the  Court  had  not 
before  it  all  those  facts  upon  which  it  ultimately 
founded  its  final  decision.  I  am^  therefore,  not  at  all 
surprised  to  find  that  that  interdict  does  go  further 
than  appears  to  be  called  for ;  and  I  therefore  propose 
to  your  Lordships  that  you  shall  save  the  rights  of  the 
Appellants  to  this  extent,  that  the  interdict  shall  not  be 
deemed  to  go  beyond  the  finding  of  the  first  issue  as 
admitted  on  the  record. 

Then  we  come  to  the  Declarator  itself.  By  the 
admission  of  the  issue,  and  the  decision  of  the  Court 
below  upon  that  admission,  the  Respondent  has  been 
absolved  from  the  Appellants^  claim.  That  is  all. 
There  is  no  ground  whatever  to  alter  that  Declarator. 

In  former  times,  my  Lords,  it  was  not  usual  to 
assign  reasons  when  this  House  affirmed  the  decrees  of 
the  Courts  below  (a).  I  must  say,  however,  that  I  think 
it  better  to  do  so;  bearing  in  mind  that  the  great 
object  is  not  simply  to  administer  justice,  but  to  admi- 
nister it  in  a  manner  which  shall  satisfy  even  the  parties 
that  the  cause  has  been  thoroughly  considered.  There- 
fore I  trust  that  the  time  has  not  been  wasted  which  I 
have  occupied  before  your  Lordships.  I  feel  that  there 
is  no  necessity  for  going  through  the  authorities  cited, 
because,  after  full  consideration,  I  entirely  agree  with 
the  Court  below ;  and  I  shall  move  your  Lordships  to 
affirm,  with  the  saving  which  I  have  specified,  the 
interlocutors  complained  of,  and  to  dismiss  this  appeal 

(a)  Lord  Eldan  and  Lord  Redesdale  introduced  the  practice  of 

assigning  reasons  for  affirmances;  the  judgments  of  the  House, 

though  the  same  in  result,  resting  often  upon  grounds  quite  different 

from  those  of  the  Court  below. 

T  2 
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TBusms  or     with  costs.     I  sav  with  costs,  because,  althougli  it  is 

TH«  Dundee  " 

hamoub       proper  that  a  variation  should  be  made,  yet,  as  it  might 

DouoALL.      jjj^^g  ijggjj  jQjjg  upon  an  application  to  the  Court  below 

^*^«5«i!!?''^*  at  the  time,  without  coming  here  at  all,  I  apprehend 

your  Lordships  will  hold  that  an  appeal,  thus  brought 

up  unnecessarily,  cannot  well  be  dismissed  without  costs. 

Lord  Bkouoham  : 
'^^^SSC^*      My  Lords,  I  assent  to  the  course  suggested  by  my 
noble  and  learned  friend. 

I  abstain  from  entering  into  any  general  discussion 
of  the  question  of  prescription,  except  in  so  far  as 
it  is  absolutely  necessary  for  disposing  of  the  present 
case. 

Now,  it  has  been  contended  that  there  can  be  no 
negative  prescription  of  a  right  such  as  the  right  here 
claimed,  and  upon  more  grounds  than  one;  among 
others,  because  the  demand  of  the  Appellants — ^the 
trustees  of  the  Dundee  harbour — ^involves  a  public 
right,  to  be  exercised  for  public  purposes,  for  the  benefit 
of  the  public. 

My  Lords,  I  can  see  no  warrant  in  the  text-writers, 
or  in  the  cases,  for  this  proposition,  which,  on  the 
contrary,  I  apprehend,  is  clearly  negatived  by  the 
authorities.  I  would  pai*ticularly  refer  your  Lordships 
to  the  case  of  Holland  v.  Craigevar  (a),  where  a  claim  was 
advanced  by  a  Lord  of  Regality,  who  had  summoned  a 
party  before  him  as  owing  suit  and  service  to  his  Court. 
The  defence  set  up  was  an  allegation  of  immimity, 
on  the  ground  of  the  forty  years'  negative  pre- 
scription. Craigevar  had  charged  for  non-attendance. 
The  Defender  suspended  the  charge ;  and  the  ground 
of  suspension  was,  that  for  forty  years  the  Defender 
had  not  been  summoned ;  to  which  he  added  another 
ground,  namely,  that  he  had  during  that  period  been 

(a)  Morr.  10,  724. 
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cited  to  the  Sheriff's  Head  Court,  whereby  he  not  only     TBuarEB  o» 
prescribed  on  the  one  hand  for  an  immunity  from       ha»boub 
attending  the  Regality  Court  by  a  negative  prescription ;       i>owali. 
but,  on  the  other  hand,  seemed  to  make  out  something  ^**^c^S3JSl!**** 
in  the  nature  of  a  posifcive  prescription  in  respect  of 
his  having  actually  given  suit  and  service  to  the  Sheriff 
within  the  period  required.     One  point  taken  in  the 
argument  was  the  very  point  which  has  been  taken 
here — that  the  right  claimed  was  a  public  right,  con- 
stituted by  the  Crown,  and  not  subject  to  a  negative 
prescription.     But  the  judgment  of  the  Court  found 
the    reasons    of  suspension    relevant    and   sufficient, 
unless   (which  shows  that   the  decision  was  confined 
strictly  to  negative  prescription)  the  Lord  could  offer 
to  prove  that  the  Defender  had  in  fact  attended  his 
Court  within  the  forty  years,  which  would  have  been 
evidence  of  an  interruption  of  the  negative  prescription. 

My  Lords,  the  case  of  CampbelUoum  v.  Galbreath  (a) 
has  been  relied  upon  a  good  deal  in  the  discussion  in  the 
course  of  this  argument ;  but  I  can  find  nothing  there 
which  goes  against  the  present  decision.  On  the  con- 
trary, my  Lord  Moncreiff,  in  his  very  luminous  opinion, 
goes  expressly  on  the  doctrine  of  immunity  by  dere- 
liction ;  and  in  the  case  of  the  Magistrates  of  Edinburgh 
V.  Scot  (i).  Lord  Mackenzie  plainly  admits  the  right  to  set 
up  an  immunity  on  the  ground  of  negative  prescription 
simply — ^that  is  to  say,  a  dereliction  during  forty  years. 

But,  my  Lords,  it  is  not  sufficient  to  show  that  at  a 
particular  place  no  dues  have  been  levied.  It  must  also 
appear  that  the  non-claim  and  non-levy  has  been  such 
as  to  be  wholly  inconsistent  with  the  right  attempted 
to  be  established.  If  there  had  been  no  harbour,  no 
landing  of  goods,  or  no  shipping  and  unshipping ;  if  the 
party  claiming  the  right  of  harbour  had  not  the  means 

(a)  21  Feb.  1845 ;  7  Sec.  Ser.  488. 
(6)  10  June,  1836  ;  14  Dan.  Bell.  &  Mur.  931. 
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TBuerraa  of     of  levying  ducs ;  the  case  would  not  be  one  of  negative 

THE  Dundee  */      o  o 

ha»«>^  prescription,  because  negative  prescription  proceeds 
DouoALL.  upon  a  dereliction  of  right  under  circumstances  in 
'^^^aSSSnT^*  which  the  party  claiming  the  right  might  have  exercised 
it.  To  illustrate  what  I  mean,  take  for  instance  the 
case  of  a  right  of  thirlage  (a),  which,  it  is  admitted, 
may  be  lost  by  negative  prescription.  Suppose  the  Lord 
has  during  upwards  of  forty  years  possessed  his  land ; 
but  suppose  during  the  whole  of  that  time  there  was 
no  com  growing.  The  negative  prescription  would  not 
apply  in  such  a  case,  there  being  no  grana  crescentia 
upon  which  the  right  would  operate ;  so  here,  if  there 
had  been  no  harbour,  of  course  there  could  not  have 
been  a  negative  prescription.  But  here  there  has  been 
a  port ;  that  port  by  admission,  which  is  to  be  taken  as 
the  verdict  of  a  jury,  has  been  used  as  a  port  during 
upwards  of  forty  years ;  and  vessels  there  loading  and 
unloading  have  been  suffered  to  load  and  unload  without 
any  toll; — 1  therefore  hold  that  this  is  a  case  of 
immunity;  that  the  judgment  is  correct  which  affirms 
that  immunity;  and  that  there  is  nothing  in  law  to 
render  it  incapable  of  enjoyment. 

Then,  my  Lords,  as  to  the  argument  upon  the  Act 
(a  private  Act)  establishing  these  trustees,  I  entirely 
agree  with  my  noble  and  learned  friend,  that  that 
statute  is  to  be  taken  as  matters  stood  at  the  time  when 
it  was  passed ;  and  if  this  right  existed  in  the  owner  of 
Ferry-Port-on-Craig  from  time  immemorial,  I  can  see 
nothing  in  this  statute  to  take  it  away. 

My  Lords,  for  the  purpose  of  removing  all  doubt  as 
to  the  positive  scope  of  the  interdict,  I  think  that 
certain  words  may  be  added  to  the  judgment  of  the 
House,  so  as  to  prevent  the  prejudicing  of  any  right 
or  question  which  cannot  now  with  propriety  be 
decided. 

(a)  The  obligation  to  carry  grain  to  the  Lord's  mill. 
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It  is  Orderbd  and  adjudged,  that  the  said  Petition  and  Appeal 
be,  and  is  hereby  dismissed  this  House,  and  that  the  said  interlo- 
cutors be,  and  the  same  are  hereby  affirmed,  subject  to  the  following 
declaration,  viz. :  that  the  suspension  and  interdict  prayed  for  in  the 
Note  of  Suspension  and  Interdict  for  the  said  Respondent,  and 
granted  and  made  perpetual  by  the  said  interlocutor  of  the  18th  of 
July,  1849,  shall  only  operate  to  interdict,  prohibit,  and  discharge 
the  said  Appellants,  and  their  clerk,  collectors,  officers,  and  servants, 
from  levying  any  dues  on  ships  or  vessels  received  in  the  harbours  of 
Ferry-Port-on-Craig,  or  on  the  cargoes  shipped  or  unshipped  thereat ; 
but  the  said  suspension  and  interdict  shall  not  operate  to  prejudice 
or  affect  in  any  other  respect  the  title,  rights,  or  privileges  of  the 
Appellants  in  respect  of  the  free  port  or  harbour  of  Dundee,  or  to 
decide  or  imply  that  the  Respondent,  or  his  said  surviving  disponees 
and  trustees,  had  or  have  a  right  of  free  port  at  the  said  harbours  of 
Ferry-Port-on-Craig,  or  was  or  are  entitled  to  levy  any  dues  or  tolls 
thereat :  And  it  is  further  ordered,  that  the  Appellants  do  pay  or 
cause  to  be  paid  to  the  said  surviving  disponees  and  trustees  of  the 
said  Respondent  the  costs  incurred  in  respect  of  the  said  Appeal,  the 
amount  thereof  to  be  certified  by  the  Clerk  Assistant. 


Tbustebb  op 

the  dukdeb 

Harbour 

V. 
DOUOALL. 


DODDS   &    OrEIO. — BUKN. 
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STEWART  AND  OTHERS,     .  .        Appellants. 

THE  GREENOCK  MARINE  INSURANCE  ) 

COMPANY ^  RESPONDKNTs(a). 

1847. 

l6lhdf\7thJwHe. 

1848. 

l9t  September. 

Toc^^tuto        The  Appellants  insured  their  ship^  the  Laurel  of 

what  is  aocoimt- 

jdinUwtbetotai  Grcenock,  at  the  office  of  the  Respondents.  They 
SSiiii^tSJt  ^^^^  insured  the  freight,  but  with  a  different  company, 
Si^^.'®'     viz.,    the   Scottish    Marine   Insurance    Company,    of 

The  Bamxnd       ijlaSgOW. 

atoSd^^S      The  Laurel  sailed  from  Quebec  for  Liverpool,  on  the 

give  up  to  the 

^e^SSJSTof  "^^^^  of  July,  1842.  On  the  27th  of  July  she  encountered, 

StffSi^iu*'  *"^  '^^^  seriously  damaged  by  an  iceberg ;  but  on  the 

vS^^dSteit  llt"^  of  August  was  brought  into  the  Mersey,  where,  on 

Such  property  the  receding  of  the  tide,  she  took  ground  and  sustained 

veete  in  the  un- 

^wTi^i;  be-  further  injury.  Nevertheless,  on  the  following  day, 
SiSSSrS^^  the  12th  of  August,  she  was  floated  into  dock,  and 
'^''^lici  moored.  On  the  13th  or  14th  of  August,  she  delivered 
SSrSlS^?^"  her  cargo,  which  consisted  of  timber,  to  the  consignees, 
if  Mumed  wiiOe-  who  dulv  made  payment  of  the  freight. 

long,  not  to  the  ^  '^  ^  .^  _  -  , 

owijer^buttothe       It  was  uot  uutil  somc  days  after  these  occurrences 

underwriters  on  *^ 

■*"P-  that  the  ship  was  surveyed,  and  found  in  such  a  state 

as  to  be  not  worth  repairing.  The  owners  conse- 
quently determined  to  abandon  her,  and,  on  the 
1st  September,  gave  notice  of  abandonment  to  the 
underwriters ;  which  notice,  however,  they  refused  to 
accept. 

The  owners  therefore  brought  an  action  in  the  Court 
of  Session  against  them,  claiming  as  for  a  total  loss ; 
to  which  action  a  defence  was  put  in  to  the  effect 
that  as  the  damage  sustained  did  not  amount  either 

(a)  This  case  is  omitted  by  Mr.  Bell ;  but  see  2  House  of  Lords' 
Cases,  p.  159.  (b)  But  see  the  next  case. 
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actually  or  constructively  to  an  absolute  annihilation  of    stswartahd 
the  vessel,  there  was  no  ground  for  claiming  as  for  a    ^^^  gmkwock 
total  loss.     It  was  further  contended  that  if  the  owners  mSSiuShy. 
were  entitled  to  abandon,  they  were  bound  to  account 
for  the  freight  they  had  received ;  that  freight  having 
being  earned  by  the  ship,  and  passing  as  an  incident 
of  the  surrender. 

The  following  issue  was  settled  for  trial : 

Whether  the  said  ship,  by  and  through  injury  sustained  on  or 
about  the  27th  of  July,  1842,  and  on  or  about  the  11th  of  August, 
1842,  or  one  or  other  of  these  dates,  and  during  the  currency  of  the 
policies,  became  a  wreck  and  was  totally  lost  ?  and  whether  the 
Defenders  under  the  said  policies  are  indebted  and  resting-owing  to 
the  Pursuers  in  the  sums  of  1,500/.  and  500/.,  contained  respectively 
in  the  said  policies,  or  any  part  thereof  ? 

The  following  verdict  was  returned  by  the  jury : 

That  in  respect  of  the  matters  proven  before  them,  they  find  for 
the  Pursuers,  in  respect  that  the  Laurel  was  properly  abandoned, 
and  not  worth  repairing :  That  the  damage  arose  from  her  coming 
in  contact  with  an  iceberg,  and  also  from  grounding  at  the  dock  at 
Liverpool.  Also  find,  that  the  ship  was  perfectly  sea-worthy ; 
reserving  for  the  decision  of  the  Court  the  point  raised  by  tiie 
Defenders  of  their  title  to  a  proportion  of  the  freight.  Also  find, 
that  the  vessel  was  a  total  loss,  irrespective  of  the  decayed  timber 
and  deficient  sails. 

The  Court  below,  after  much  deliberation,  decided  in 
favour  of  the  underwriters  the  question  reserved  by  the 
jury.  In  other  words,  they  held  that  the  insurers  of  the 
ship  were  entitled  to  the  freight,  or  a  due  proportion 
thereof,  subject  to  all  just  deductions  upon  taking  the 
account.     Against  this  decision  the  owners  appealed. 

Sir  Frederick  Thesiger  and  Mr.  Watson  (Mr.  Ander^ 
son  being  with  them),  for  the  Appellants :  Here  the 
freight  was  earned  before  the  abandonment.  The 
judgment  gives  to  the  abandonment  a  retrospective 
operation,  for  which  no  authority  can  be  cited. 
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B'^J^^'*        Sir  Fltzroy  Kelly  and  Mr.  IVickeng,  for  the  Bespou- 
TuoucrocK    dents :   By  paying  the  full  value  of  the  ship,  the  under- 
^I^SS^^.  writers  have  acquired  right  to  all  her  earnings. 

The  cases  mainly  relied  upon  are  discussed  in  the 
following  remarks  of — 

The  Lord  Chancellor  (a) : 
Lord  chametaar'9  My  Lords^  iu  Considering  the  question  reserred  by 
the  jury  for  the  decision  of  the  Court,  the  facts,  as 
found  by  the  verdict,  must  be  the  ground  upon  which 
such  consideration  must  proceed  {b) ;  and  if  these  are 
properly  attended  to,  much  of  the  apparent  difficulty  of 
the  case  will,  I  think,  disappear. 

The  verdict  finds,  first,  that  there  was  a  total  loss  of 
the  Laurel;  secondly,  that  the  Laurel  was  properly 
abandoned,  and  not  worth  repairing.  The  latter  indeed 
is  a  consequence  of  the  first,  rather  than  a  distinct 
finding.  The  verdict  finds  for  the  plaintiff,  which 
involves  a  finding  that  the  total  loss  was  within  the 
period  covered  by  the  policy. 

The  verdict  finds  the  total  loss  to  have  arisen  fix>m 
the  ship  having  come  in  contact  with  an  iceberg  on  the 
27th  of  July,  and  also  from  its  having  grounded  outside 
the  docks  at  Liverpool  on  the  11th  of  August. 

In  my  view  of  this  case,  it  is  not  material  whether 
the  total  loss  is  to  be  considered  as  having  been  com- 
pleted on  the  27th  of  July,  or  on  the  12th  of  August ; 
for  the  voyage  was  not  completed  at  either  of  these  two 
dates.  It  was  indeed  argued  that  the  voyage  had  been 
completed  at  the  latter  date,  and  the  freight  earned  at 
that  time :  the  freight  was,  in  fact,  subsequently  earned 
by  the  delivery  of  the  goods,  but  at  the  last  date  to 
which  the  total  loss  can  be  referred,  namely,  the  12th 
of  August,   it  had  not  been   earned.     If,  instead  of 

(a)  Lord  Cottenham. 
{b)  Compare  the  remarks  of  Lord  Truro,  in/rd,  p.  340. 
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timber^  the  cargo  had  been  of  a  perishable  quality,  and  ^^^JJ!^^""* 
therefore  destroyed  by  the  ship's  filling  with  water  on  rmovmoaK 
the  12th  of  August,  could  it  have  been  contended  that  ^^cdimSrT. 
the  freight  had  been  earned  ?  Lord  ^k^nor"* 

The  facts  of  this  case,  upon  this  point,  are  identical 
with  those  in  Samuel  v.  Royal  Exchange  Assurance 
Company  (a),  in  which  a  ship  having  been  lost  whilst 
moored  near  the  dock-gates  at  Deptford,  waiting  to  be 
admitted,  the  owner  was  held  entitled  to  recover  against 
the  underwriters  for  a  total  loss,  the  place  where  the 
vessel  was  moored  not  being  the  place  of  its  ultimate 
destination.  The  case  is  the  same  as  it  would  have 
been  if  the  ship  had  ceased  to  exist  as  such  on  the  27th 
of  July,  and  the  cargo  had  been  brought  home  and 
delivered  by  other  means.  This  case,  therefore,  is  one 
of  a  total  loss,  happening  before  the  completion  of  the 
voyage. 

Now,  to  constitute  a  total  loss,  the  actual  annihilation 
of  the  subject  of  the  insurance  is  not  necessary  :  it  is 
sufficient  if  the  expenses  of  repairs  would  exceed  the 
value  of  the  ship  when  repaired.  In  all  cases  in  which 
the  subject  is  not  actually  annihilated,  the  assured  is 
entitled  to  claim,  and  claiming,  as  upon  a  total  loss, 
must  give  up  to  the  underwriters  all  the  remains  of 
the  property  recovered,  together  with  all  benefit  and 
advantage  belonging  or  incident  to  it,  or  rather  such 
property  vests  in  the  underwriters.  Now  the  freight 
which  a  ship  is  in  the  course  of  earning  is  a  benefit  or 
advantage  belonging  to  it,  and  is  as  much  to  be  given 
up  to,  or  to  become  the  property  of  the  underwriters 
paying  for  a  total  loss  of  ship,  as  any  other  matter 
of  value  belonging  to  or  incident  to  the  subject 
insured. 

It  cannot  be  of  importance   at  what    part   of  the 

(a)  8  B.  &  C.  119 ;  but  see  the  remarks  of  Lord  Tmro,  infrii, 
p.  339. 
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Stcwabtaitd 

OTHEBS 


voyage  the  accident  happens^  and  the  property  in  the 
THs  ouKNooK   TCssel  is  changed  by  what  is  accounted  in  law  to  be  a 

IIaBUIB  1N8U-  , 

BAVCcGoMPAifr.    total  loss. 

Lord  ohanetoot't  Jq  Bensoti  V.  Chapman  {a),  the  ship,  soon  after  leaving 
the  port  of  loading,  sustained  damage  sufficient  to 
entitle  the  owner  to  recover  as  for  a  total  loss,  but  the 
Captain  had  repairs  done  at  an  expense  beyond  what  a 
prudent  owner  would  have  incurred,  and  he  brought 
the  cargo  home,  and  the  freight  was  earned,  but  the 
Court  held  that  the  total  loss  of  the  ship  carried  with 
it  the  total  loss  of  the  freight.  Chief-Justice  Jlndal 
says,  "  the  assured  has  sustained  a  total  loss  of  the 
freight,  if  he  abandons  the  ship  to  the  underwriters  on 
ship,  and  is  justified  in  so  doing,  for  after  such  aban- 
donment he  has  no  longer  the  means  of  earning  the 
freight,  or  the  possibility  of  ever  receiving  it  if  earned, 
such  freight  going  to  the  underwriters  on  ship."  The 
damage  amounting,  as  between  the  assured  and  the 
underwriters,  to  a  total  loss,  the  abandonment  did  not 
alter  the  relative  rights  of  the  parties,  and  the  principle 
of  that  decision  was,  that  the  plaintiff,  the  owner,  was 
entitled  to  recover  against  the  underwriters  on  freight 
as  for  a  total  loss  of  the  freight,  because  the  total  loss 
of  the  ship  carried  with  it  the  total  loss  of  the  freight, 
and  though  the  freight  was  afterwards  earned,  it  did 
not  belong  to  the  owners,  but  to  the  underwriters  on 
ship.  If,  then,  in  that  case,  the  freight,  though  actually 
earned  by  the  ship,  after  what  amounted  to  a  total 
loss  as  between  the  owner  and  the  underwriters  on 
freight,  did  not  belong  to  the  owner,  but  to  the  under- 
writers on  the  ship,  how,  in  the  present  case,  can  the 
freight  earned  by  the  delivery  of  the  cargo  after  a  total 
loss  of  the  ship  belong  to  the  assured  ?     In  Case  v. 

(a)  6  M.  &  G.,  792,  argued  in  this  House  upon  a  Writ  of  Error, 
on  July  3rd  and  4th,  1848,  but  not  decided  when  the  judgment  in 
this  case  was  given.— See  infrdy  pp.  337,  340. 


CASES   IN   THE   HOUSE   OF    LORDS.  383 

Davidson  {a),  the  ship  was  on  its  voyage,  and  in  the    ^'"^^^^^ 

course  of  earning  freight,  when  it  was  captured.     It    thk  guxvook 

was  abandoned,  and  by  the  abandonment  became  a  rahoeOompaitt. 

total  loss  as  between  the  owner  and  the  underwriters.  Lord  okaneeaaf'9 

but  that  abandonment  cannot  have  greater  effect  than 

an  actual  total  loss.     In  this  state  of  things  the  ship 

was  re-captured,  and  earned  freight  which  was  held  to 

belong  to  the  underwriters  on  the  ship,  although  the 

owner  had  abandoned  it  to  the  underwriters  on  the 

freight.    Lord   Tenterckn  says,  "1  have  never  heard 

of  an  instance  in  which  the  assured,  after  abandoning 

the  ship  to  the  underwriters,  has  stepped  in  and  claimed 

the  freight  as  against  the  underwriters ;  on  the  contrary, 

the  practice  has  been  uncontested,  that  the  abandonee 

has  received  the  freight  {b)" 

Unless  the  title  of  an  abandonee,  in  cases  in  which 
abandonment  is  necessary,  is  better  than  the  title  upon 
an  actual  loss  not  requiring  abandonment  (which  can- 
not be),  these  authorities  are  decisive  of  the  present 
case,  the  jury  having  found  an  actual  total  loss. 

My  noble  and  learned  friend  {c)  agrees  with  me ; 
and  I  accordingly  move  your  Lordships  to  affirm  the 
decision  of  the  Court  below. 

Interlocutor  affirmed,  with  Costs. — See  next  case. 

(a)  5.  M.  &  S.  79,  Affirmed  in  the  Exchequer  Chamber ;  2  Brod. 
&  BiDg.  379 ;  5  Moore,  117  :  8  Price,  542. 

{b)  "  Suppose,  however,  the  ship  to  have  performed  nine-tenths 
of  her  voyage  at  the  time  of  the  abandonment ;  the  underwriters 
would  receive  the  whole  benefit  and  earnings.*'    Per  Mr.  Justice 
Bay  ley.    Case  v.  Davidson,  5  Man.  &  Sel.  79. 
(c)  Lord  Brougham. 
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THE  SCX)TTISH  MARINE  INSURANCE ) 


1853. 

lUh  and  I7th 

February,  and 

SrdMarek. 


COMPANY  OF  GLASGOW 
JAMES  TURNER 


Appellants. 


RE8P0NDKNT(a). 


The  owners  of  the  ship  Laurel  (as  appears  by  the 
for  freSrhtth^   report  of  the  preceding  case  {b) )  having  been  compelled 

insorera  cannot 

bfo^wheSrST*"  ^  surrender  the  freight  received  by  them  from  the 
•Sludiy^eitfSSi   consignees  of  the  cargo,  were  advised  to  institute  the 
present  action  in  the  Court  of  Session   against  the 


Where  ship 

and  finelffht  are 

ttratuyiii' 


sepanl 

siued,  any  ar- 
rangement be- 
tween the  in- 
■  of  the  ship 


insurers  of  the  freight — the  present  Appellants — alleg- 
ing that  as  the  underwriters  on  ship  had  been  found 
to*t£pf3SSii  entitled  to  the  freight,  it  must  be  considered  as  lost  to 
SSeSSST     the  assured,  and  consequently  recoverable  under  the 

should  be  watch-  -i* 

edwithlealouy.    pOllCy. 

The  Court  below  gave  judgment  in  favour  of  the 
owners,  which  occasioned  this  appeal. 

Sir  Frederick  Thesiger  and  Mr.  Willes,  for  the 
Appellants. 

Sir  Fitzroy  Kelly  and  Mr.  Sergeant  Byles  (Mr. 
Burnie  with  them),  for  the  Respondents. 

The  argument  is  exhausted  by  the  following  opinions. 


the  oblic^tion 
upon  a  policy  for 
ft^ht 

wnereaTeasel 
haareoelTed  in- 
juries entitling 
the  owner  to 
treat  her  as  to- 
tally lost,  and 
where  he  oonse- 


I  her  to  the 
underwriters  on 
ship,  they  are 
entitled  to  aU 
fi«%ht  after- 
wards earned. 

An  owner  iM- 
iured  is  not 
bound  to  repair 
the  ship,  if  she 
be  so  damaged 
that  a  prudent 
owner,  «M«m- 
tured,  would  not 
repair  her. 

On  abandon- 
ment, the  owner 
becomes  trustee 
for  the  under- 
writers on  ship 
and  is  bound  to 
assign. 

But  how  fur 
the  abandonment  operates  itself  as  an  assignment,  regard  being  had  to  the  RMristry  acts,— ^uone. 

Immaterial  whether  the  ship  is  lost  a  short  time  after  the  inceptioa  of  the  risk,  or  a  short  time 
before  the  completion  of  the  voyage. 

A  rerdiet  is  to  be  taken  in  conjunction  with  the  adnuasions  of  the  parties — ^which  admissions  even 
the  Jury  cannot  gadnaay. 

Comments  by  Lord  Truro  on  the  decision  of  the  House  in  the  preceding  case— namely,  SUvart  v. 
Ormtock  Marim  hmtranet  Ompany— reported  mpr^  p.  838. 


The  Lord  Chancellor  {c)  : 

My  Lords,  I  have  given  very  anxious  attention  to  the 
able  and  well-reasoned  opinions  of  the  learned  Judges  in 
the  Court  below,  but  I  am  unable  to  assent  to  them ; 

(a)  Reported  Sec.  Ser.  vol.  13,  pp.  652-989. 

(6)  Supra,  p.  328. 

(c)  Lord  Cranworth. 
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for  I  apprehend  they  rest  on  an  unsound  foundation.    JSnniiiwu- 

I  am  of  opinion  that,   as  between  the  parties  in  this  ^^^^Saow^ 

cause,  it  cannot  be  said  that  the  ship  was  totally  lost   jAJcwTuunB. 

during  her  Yoyage.     That  she  was  not  in  fact  lost  is  LordCkmeMot't 

certain ;  for  she  arrived  at  Liverpool^  was  there  brought 

into  dock,  her  cargo  safely  delivered  to  the  consignees, 

and  the  freight  paid  to  the  owners.     But  how  then,  it 

is  asked,  are  these  facts  consistent  with  the  verdict  of 

the  jury  in  the  previous  action  against  the  underwriters 

on  ship  ?    The  answer,  my  Lords,  is  that  the  verdict 

in  that  case  was  altogether  res  inter  alios.    When  it  is 

said  that,  as  between  the  owners  and  the  underwriters 

on    ship,    there    had    been    a    total  loss,    all  that 

is  meant  is  that  the  circumstances  of  the  case  were 

such  as  to  give  the  owners  the  same  rights  against  the 

insurers  of  the  ship  as  if  there  had  actually  been  a 

total  loss. 

My  Lords,  when  the  cargo  was  delivered,  and  the 
freight  paid,  the  owners,  if  they  had  thought  it  for  their 
interest,  might  have  retained  the  damaged  ship,  and 
come  on  her  insurers  for  the  cost  of  reparation.  In 
such  a  case  there  could  have  been  no  possible  claim 
against  the  underwriters  on  freight. 

The  learned  Judges  in  the  Court  of  Session  seem  to 
doubt  whether  the  contract  of  the  underwriters  on 
freight  was  performed,  and  whether  the  sums  paid  to 
the  owners  by  the  consignees  on  the  delivery  of  the 
cargo  were  not  to  be  regarded  as  in  the  nature  of 
salvage  rather  than  of  freight;  paid  indeed  to  the 
owners,  but  paid  to  them  only  as  agents  of  the  under- 
writers on  ship.  I  do  not  think  there  is  any  ground 
for  this  doubt.  The  sums  paid  to  the  owners  by  the 
consignees  were  due  for  freight  and  for  nothing  else ; 
and  if  payment  had  been  withheld,  there  cannot  be  a 
question  but  that  an  action  could  have  been  maintained 
by  the  owners  for  payment  of  the  freight  immediately 
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tmSoottwh  qh  delivery  of  the  cargo.  None  but  the  owners  could 
*w*G^aow^  have  maintained  that  action,  and  they  could  main- 
jakwturneb.  tain  it  only  by  virtue  of  their  original  contract  of 
iMrdOhtmuiam't  affreightment. 

What  the  underwriters  on  freight  undertook  was 
that  the  voyage  should  be  so  performed  as  that  the 
owners  should  be  able  to  deliver  the  cargo,  and  so  be 
in  a  condition  to  assert  their  title  to  freight.  This 
contract  the  underwriters  on  fireight  have  undoubtedly 
performed. 

It  is  true  that  the  Court  of  Session  first,  and  this 
House  afterwards,  decided  that  the  sums  paid  for 
freight  were  paid  to  the  owners  not  for  their  own 
benefit,  but  for  the  use  and  behoof  of  the  under- 
writers on  ship;  and  it  was  strongly  contended 
at  your  Lordships'  bar  that  the  contract  into  which 
the  underwriters  on  freight  entered  with  the  owners 
was  that  the  voyage  should  be  so  performed  as  to 
entitle  the  owners  to  recover  the  freight  for  their 
own  use,  and  not  merely  as  agents  or  trustees  for 
others.  By  the  decision  it  has  been  determined  that, 
under  the  circumstances,  the  freight  was  due  not  to 
the  owners  but  to  the  underwriters  on  ship;  and  so 
it  was  urged  in  the  present^case  that  the  contract 
of  the  underwriters  on  freight  was  not  performed. 
But  this  reasoning  rests  on  a  fallacy.  The  under- 
writers on  freight  engaged  that  the  ship  should  not 
be  prevented  by  perils  of  the  sea  from  enabling  the 
owners  to  earn  her  freight.  Nor  was  she  so  pre- 
vented; for,  in  spite  of  those  perils,  she  arrived  in 
port  under  the  conduct  of  the  owners,  and  they 
obtained  payment  of  her  freight.  The  right  of  the 
underwriters  on  ship  to  claim  that  freight  arose,  not 
from  perils  of  the  sea,  but  from  the  election  made 
by  the  owners,  cffter  the  freight  had  been  earned,  to 
treat  the  ship  as  wholly  lost  on  the  11th  of  August. 
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My  Lords^  where  a  ship  has  received  such  injuries  ^^^2^^, 
as  entitle  the  owner  to  treat  her  as  totally  lost,  and  *  of^'gSSSow  ' 
where  the  owner  consequently  abandons  her  to  the  jamcstorxbb. 
underwriters, — ^they  come  in  as  assignees ;  and  so  are  Lord  chi^eoun't 
entitled  to  all  freight  afterwards  earned. 

It  was  to  this  state  of  circumstances  that  Chief 
Justice  Tindal  referred  in  Chapman  v.  Benson  (a),  where 
he  said : — '^  The  assured  has  sustained  a  total  loss  of 
the  freight  if  he  abandons  the  ship  to  the  under- 
writers on  ship,  and  is  justified  in  so  doing,  for 
after  such  abandonment  he  has  no  longer  the  means 
of  earning  the  freight  or  the  possibility  of  ever 
receiving  it,  if  earned,  such  freight  going  to  the 
underwriters  on  ship.'*  But  there  the  very  learned 
Chief  Justice  had  in  contemplation  what  was  then 
treated  as  a  total  loss  and  abandonment  before  the 
freight  was  earned.  The  distinction  between  the  case 
of  Benson  v.  Chapman  according  to  what  were  sup* 
posed  in  the  Court  of  Common  Pleas  to  be  the  facts, 
and  the  present  case,  is,  that  in  Benson  v.  Chapman 
before  any  freight  had  been  earned  there  had  been 
a  damage  so  serious  as  to  justify  the  owner  in  treating 
it  as  a  total  loss  and  abandoning  the  ship  to  the  under- 
writers. Whereas  in  the  present  case  the  owners 
remained  in  actual  possession  till  after  the  freight 
had  been  earned,  and  earned  by  reason  of  the  ship 
having  actually  performed  the  voyage  in  question. 

I  do  not  apprehend  that  there  is  any  doubt  as  to 
the  soundness  of  the  doctrine  laid  down  by  Chief 
Justice  Tindal,  though  the  judgment  of  the  Court  of 
Common  Pleas  was  reversed  by  the  Exchequer 
Chamber,  and  that  reversal  was  afterwards  sustained 
by  this  House.  There  is,  however,  a  manifest  and 
most  important  difference  between  the  case  on  which 
Chief  Justice  Tindal  was  reasoning  and  the  present. 

(a)  6  Man.  &  Sel.  792. 
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iKL^^w-  ^^^  ^^^^^  Justice  waa  referring  to  a  case  of  loss 
"w^SItow ^  *^d  abandonment  daring  the  course  of  the  voyage. 
Jambs  TuBHRB.  and  before  the  freight  had  been  earned.  But  in  the 
lord  chaneeuof'B  casc  bcforc  your  Lordships,  although,  according  to 
the  verdict,  the  ship  was  totally  lost,  yet  there  was 
no  abandonment  till  after  she  had  arrived  in  port, 
till  the  owners  were  in  a  condition  to  insist  on 
payment  of  the  freight,  and  till  that  freight  had  in 
fact  been  received  by  them.  And  here  I  must  cite 
what  was  said  by  Mr.  Baron  Alderson  when  he 
delivered  to  your  Lordships  the  opinion  of  the  Judges 
in  Benson  v.  Chapman  (a),  namely  that  there  was  no 
instance  to  be  found  in  which  an  action  for  a  total 
loss  of  freight  had  been  held  to  be  maintainable 
against  the  underwriters  on  freight,  where  the  freight 
has  been  actually  earned. 

On  the  ground,  therefore,  that  the  contract  of  the 
underwriters  on  freight  was  strictly  performed,  that 
the  freight  insured  was  actually  earned  and  received 
by  the  owners,  and  that,  but  for  their  own  subse- 
quent act,  they  might  have  retained  it  against  all 
the  world,  I  have  come  to  the  conclusion  that  the 
judgment  below  is  erroneous,  and  I  now  move  your 
Lordships  that  it  be  reversed. 

Lord  Truro: 
i«rrf  TVw'*  jfy  Lords,  if  this  case  had  not  been  one  of  con- 
siderable  importance,  I  should  have  been  well  content 
to  rest  entirely  upon  the  reasons  which  the  noble  Lord 
has  given, — reasons  which  I  think  are  consistent  with 
every  previous  decision  except  that  which  is  now  the 
subject  of  appeal. 

My  Lords,  I  own  it  appears  to  me  that  the  assured's 
right    of    abandonment    and    recovery    against    the 

(a)  2  House  of  Lords'  Cases,  721. 
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insurers  of  the  ship  has  been  determined    by   this    JJ^j^^'^. 

House  under  circumstances    somewhat  peculiar;   for  *^^^22aow^ 

the  ship  actually  performed  the  voyage,  delivered  her   jamm  turner. 

cargo,  and  earned  her  freight ;   circumstances  which,     ^^^^^!iJ^*' 

as  far  as  I  am  aware,  have  never  occurred  where  the 

owners  have  been  held  entitled  to  abandon  the  ship 

and  claim  as  for  a  total  loss,  however  extensive  the 

damage  incurred  during  the  voyage.     The  cases  in 

which  abandonment  had  previously  been  allowed  were 

cases  in  which  the  voyage  had  either  been  actually 

lost,  or  the  ship  has  been  placed  in  such  circumstances 

by  the  perils  insured  against,  that  no  prudent  owner 

uninsured  would  do  that  which  had  become  necessary 

to  enable  the  ship  to  perform  the  voyage. 

That  the  insurers  of  the  ship  were  liable  to  indemnify 
the  owners  for  the  pecuniary  damage  incident  to  repair, 
is  quite  clear ;  but  the  decision  establishing  their  right 
to  abandon  and  recover  as  for  a  total  loss  appears  to 
be  somewhat  in  advance  of  prior  determinations. 

The  authority  nearest  in  point  of  circumstances,  and 
referred  to  by  my  Lord  Cottenham  in  moving  the 
judgment  of  the  House,  is  that  of  Samuel  v.  Royal 
Exchange  Assurance  Company  (a).  There  the  ship 
arrived  at  the  dock  gates,  but,  before  entering  the 
dock,  was  totally  lost  and  consequently  prevented 
from  completing  her  voyage.  The  Plaintiff  was  held 
entitled  to  recover  as  for  a  total  loss,  but  only  upon 
the  ground  that  the  ship  was  lost  during  her  voyage, 
that  is,  before  she  was  moored  at  the  place  of  her 
ultimate  destination ;  for  it  is  not  in  my  opinion  at 
all  material  whether  the  loss  happens  a  short  time 
before  the  inception  of  the  risk,  or  a  short  time  before 
the  voyage  is  completed. 

In  the  action  against  the  insurers  of  this  sliip  the 
jury  found  facts  which  must    be  coupled  with   other 

(a)  8  Barn.  &  Cress.  119. 
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JJJjJS^b"    ^^^^^  admitted  upon  the  record ;   it  being  a  clear  prin- 
*oF^S»Qow^  <5iple  of  law  that  that  which  the  parties  admit  by  their 
jAxssTiTRHn.    pleadings  the  jury  even  cannot  gainsay.      It  is  not 
xanflv^ro'f     withiu  the  issue  left  to  them.    This  has  been  much 
overlooked.    The  verdict  must    always  be  construed 
with  reference  to  the  admissions  of  the  parties.  Viewed 
in  this   light,   it   shows   that    the   ship,  although  so 
damaged  as  not  to  be  worth  repairing,  had  yet  per- 
formed her  voyage.      Now    these    facts    should    be 
attended  to  in  dealing  with  the  present  case. 

To  determine  whether  there  has  been  a  loss  of  freight 
within  the  meaning  of  the  policy  on  freight,  we  must 
consider  what  are  the  obligations  which  the  under- 
writer takes  upon  himself  by  that  policy.  My  noble 
and  learned  friend  has,  I  think,  stated  them  most  cor- 
rectly. I  conceive  that  the  underwriter  on  freight 
binds  himself  to  indemnify  the  assured  when  prevented 
from  performing  the  voyage  insured,  by  any  of  the 
perils  mentioned  in  the  policy.  But  he  does  not 
engage  that  the  assured  shall  be  able  to  retain  the 
freight  as  between  him  and  other  persons  after  it  has 
been  earned. 

My  Lords,  the  proposition  of  Mr.  Baron  Alderstm  in 
Benson  v.  Chapman  (a),  has  received  no  answer,  and  I 
apprehend  is  unimpeachable.  I  allude  to  that  passage 
where  the  learned  Judge  lays  it  down  that  there  was 
no  case  in  which  it  had  ever  been  held  that  an  action 
could  be  maintained  against  underwriters  on  freight 
*'  where  the  freight  had  actually  been  earned.''  It  was 
both  earned  and  received  in  the  present  case. 

The  decision  of  the  Court  of  Common  Pleas  in 
Benson  v.  Chapman  proceeded  upon  the  distinct  ground 
that  the  voyage  had  been  lost — that  is  to  say,  that  the 
ship  had  been  reduced  to  such  a  state  of  damage  by  the 

(a)  2  House  of  Lords'  Cases,  721. 
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perils  insured  against,  that  she  could  not  be  put  into  a  SSt^TtmS- 

condition  to  perform  the  voyage  without  an  outlay  ^orQ^lwm^ 

such  as  no  uninsured  prudent  owner  would  incur;  for  jamebtubhbr. 
the  owner,  in  order  to  save  the  underwriters,  would  not     x<»««  Truro'M 

11  ...  opini4m, 

be  bound  to  do  that,  greatly  to  his  injury,  which  he 
would  not  do  if  uninsured. 

That  judgment  was  indeed  reversed  in  the  Exchequer 
Chamber,  and  the  reversal  of  the  Exchequer  Chamber 
was  sustained  by  this  House ;  but  nobody  uttered  a 
word  tending  to  impugn  the  correctness  of  the  law 
which  had  been  laid  down  in  the  Court  of  Common 
Pleas.  The  judgment  was  reversed  because  the  Court 
of  Error  could  not  draw  that  conclusion  of  fact  upon 
the  special  verdict  which  the  Court  of  Common  Pleas 
had  drawn  upon  the  special  case ;  the  law  being  per- 
fectly unimpugned  both  in  the  Exchequer  Chamber 
and  in  this  House. 

Now,  my  Lords,  having  regard  to  the  true  construc- 
tion of  the  policy,  in  other  words  the  obligation  of  the 
underwriters  on  freight,  the  facts  of  this  case 
appear  to  be  conclusive  against  the  claim  of  the 
Respondents.  The  decision  below,  however,  rests 
upon  a  different  construction  of  the  policy,  and  it 
therefore  becomes  necessary  to  examine  that  con- 
struction. 

The  expression,  "the  loss  of  freight,*'  has  two 
meanings,  and  the  distinction  between  them  is  material. 
First — Freight  may  be  lost  in  the  sense  that,  by  reason 
of  the  perils  insured  against,  the  ship  has  been  pre- 
vented from  earning  freight ;  or,  secondly,  freight  may 
be  lost  in  the  sense  that,  after  it  has  been  earned,  the 
owner  has  been  deprived  of  it  by  some  circumstances 
unconnected  with  the  contract  between  the  assured 
and  the  underwriters  on  freight.  For  a  loss  of  freight 
in  the  first  sense,  the  underwriter  on  freight  is  liable. 
But  for  any  loss  of  freight  in  the  second  sense,  I 
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conceive  the  underwriter  is  not  answerable.  I  can 
extract  no  obligation  whatever  from  the  policy 
which  should  subject  him  to  such  a  liability.  He 
has  performed  his  warranty;  the  freight  has  been 
earned ;  and  he  has  no  concern  with  the  subsequent 
results. 

In  the  present  case  the  owners  received  the  freight, 
on  their  own  account,  for  their  own  benefit ;  and  as 
the  facts  stood  when  they  so  received  it,  they  were 
entitled  to  retain  it  against  all  the  world.  The  contract 
between  the  owners  and  the  underwriters  on  freight 
had  been  entirely  performed,  and  the  relation  between 
them  determined.  The  owners  were  then  entitled  to 
claim  full  compensation  from  the  insurers  of  the  ship 
for  any  pecuniary  loss  they  might  have  incurred  by 
reason  of  the  damage  their  ship  had  sustained.  But 
rather  than  thus  claim  as  for  a  partial  loss,  they  pre- 
ferred to  claim  as  for  a  total  loss.  The  consequence  of 
their  electing  to  take  that  course  was  to  make  the 
freight  which  he  had  received  for  his  own  benefit,  an 
item  in  account  between  them  and  the  insurers  of  the 
ship.  Therefore  the  present  claim  against  the  insurers 
of  the  freight  is  founded,  not  on  the  policy  for  freight, 
but  upon  something  else  with  which  the  insurers  of 
the  freight  have  nothing  to  do. 

The  act  of  abandonment,  if  it  did  not  operate  as  an 
assignment  (a)  of  the  ship,  at  least  enured  as  a  binding 
agreement  to  assign  it,  and  thereby  vested  the  insurers 
of  the  ship  with  all  the  rights  which  belonged  to  the 
owners;  among  which  rights  was  that  of  having  the 
benefit  of  the  earnings  of  the  ship  during  the 
voyage. 


(a)  In  coarse  of  the  argament  Lord  Truro  laid  : — ^*  The  aban- 
donment does  not  vest  the  property.  The  Registry  Acts  prevent 
the  passing  of  the  property  except  in  a  certain  way.  The  owners, 
however,  become  tmstees  for  the  underwriters." 


CASES   IN   THE   HOUSE   OF   LORDS.  84S 

My  Lords,  in  McCarthy  v.  Abel  (a),    there    were    ^l^^^. 
insurances  on  both  ship  and  freight.    The  ship  had  ^oro^^^ 
been  detained  by  the  Russian   Government  at  Riga,  james  TmufCR. 
and  the   cargo  taken   out.     While  under   detention     urdTmro's 
there  was  an  abandonment  of  ship  and  freight  to  the 
respective  underwriters,  aU  of  whom  paid  the  owner  as 
for  a  total  loss.     The  ship,  however,  was  afterwards 
released.      She   performed    her   voyage,    and   earned 
freight,    which    the    underwriters    on  ship   received; 
whereupon   the   assured    brought   an    action   on   the 
policy  for  the  freight.     Lord  Ellenborou^h,  in  giving 
judgment,  held  that   the  case  resolved  itself  into  a 
single  point,  viz.,  "  Whether  the  freight  has  been  lost 
or  not  ?     If  the  fact  be  merely  looked  at,  freight,  in 
the  events  which  have  happened,  has  not  been  lost,  but 
has  been  fully  and  entirely  earned,  and  received  by  or 
on  behalf  of  the  plaintiffs,  the  assured,  and  if  so,  no 
loss  can  be  properly   demanded    against  the    under- 
writers on  the  freight,  who  merely  insure  against  the 
loss  of  that  particular  subject  by  the  assured.     But  if 
it  have,  or  can  be  considered  as  having,  been  in  any 
other  manner  or  sense  lost  to  the  owners  of  the  ship, 
it  has  become  so  lost  to  them,  not  by  means  of  the 
perils  insured  against,  but  by  means  of  an  abandon- 
ment of  the  ship,  which  abandonment  was  the  act  of 
the  assured  themselves,  with  which,  therefore,  and  the 
consequences  thereof,  the  underwriters  on  freight  have 
no  concern.     It  appears  to  us,  therefore,  that  quacunque 
via  data — that  is,  whether  there  has  been  no  loss  at  all 
of  freight,   or,  being  such,  it   has   been   a   loss   only 
occasioned  by  the  act   of  the  plaintiffs  themselves — 
they  are  not  entitled  to  recover,  and  therefore  a  non- 
suit must  be  entered.** 

My  Lords,  this  case  appears  to  me  to  be  a  distinct 

(a)  5  East,  388  ;  see  also  Everth  v.  Smith,  2  Man.  &  Sel.  285. 
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JJJjf^J^*!    authority  bearing  upon  the  present.     The  attempts  of 
^or^L^wow^  counsel  at  the  bar  to  answer  it  were  unsuccessfuL 
jambs^turmeii.       On  the  whole^  I  think  your  Lordships   are  bound 
LordTptro't     iu  poiut  of  law  to  reverse  the  decision  of  the  Court 
below. 

Interlocutors  reversed. 

CoTTERiLL. — Turner. 
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SMALL, RbSPONDKNT.  ^  Feb,  and 

'  IQth  and  17th 

Manh, 

This  case  is  very  fully  reported  in  the  Court  below  (a) ;  uS^SiJSuliied 
so  that  it  is  only  necessary  to  give  here  the  following  of  apexp^af^ 

ront-chiiX90 

short  statement  of  the  leading  circumstances.  which  theiwr- 

^  chaser  blndii 

By  Deed  of  Agreement  and  Disposition,  dated  the  ^J^'J^^ 
30th  and   31  st  October,    1835,  the  Trustees  of  the  J^r.^tto* 
Dundee  Whale  Fishing  Company  sold  and  conveyed  S^|^^\he 
certain  land  to  the  Respondent  Small,  in  consideration  party-cim 

<mCT»— will  not 

of  a  ground  annual  of  278/.  reserved  to  them,  their  »^«»",*^« 

o                                                                                                       '  otiginal  pur- 
heirs  and  assigns.     By  a  covenant  in  the  deed.  Small  SbSSttonr*^ 
bound  himself,  his  heirs,  executors,  and  successors,  with  S^.^^seT'*' 
five   sureties   for  the   regular  payment   "  in   all  time  p.  86?^ 

.  The  analogies 

coming ''  of  this  ground  annual;  but  without  taking  suppUedbyre- 

iufeftment  in  his  own  favour,  he,  by  a  deed  of  agree-  ^^^*foSdai 

ment  and  assignation  dated  81st  October,  1835,  trans-  JSi^t&ocrart 

ferred  the  benefit  of  his  bargain  to  one  Adamson,  in  ^^d^^^^^^. 

consideration  of  a  bonus  of  200/.     The  trustees  were  cable. 

What  are 

not  parties  to  this  second  deed ;  but  the  five  sureties  ^^'i?^™^ 
joined  in  it,  and  not  only  bound  themselves  for  the  dSi?Jd^m*tht 
regular  payment  by  Adamson  of  the  ground  annual,  ^^^^ 
but  they  moreover  bound  themselves  "  to  free  the  said  "****•• 
Small    of   and    from    the    payment   of   the   same;" 
Adamson  likewise  binding  himself  to  relieve   Small 
from   his   obligations   under  his  agreement  with  the 
original  vendors. 

Adamson  was  not  infeft  on  this  conveyance. 

In   1836  the   trustees  sold  the  ground  annual   to 
Millar,  the  present  Appellant,  for  6150/. 

From  1836  to  1842,  the  ground  annual  was  regularly 

(a)  Feb.  3rd,  1849.    Second  Series,  vol.  ii.  p.  495. 


346  CASES   IN   THE   HOUSE   OF   LORDS. 

MiijLAR  paid  by  Adamson  to  Millar;  but  at  Martinmas,  1842, 
Small.  ^j^g  half-year*d  amount  then  due  not  being  satisfied 
by  Adamson,  MiUar  called  upon  Small  for  payment 
of  it,  and  upon  his  refusal,  commenced  in  the 
Court  below  the  proceedings  which  led  to  the  present 
appeal. 

On  the  3rd  February,  1849,  the  Judges  of  the  First 
Division  (the  Lord  President,  Lord  Mackenzie,  Lord 
FuUerton,  and  Lord  Jeffrey,  agreeing  with  the  Lord 
Ordinary  Wood),  held  unanimously  that  Small  was 
not  liable. 

The  Solicitor-GenercU  [Bet hell)  and  Mr.  Anderson, 
for  the  Appellant.  Mr.  Roll  and  Mr.  Pyper,  for  the 
Respondent. 

The  arguments  are  fully  discussed  in  the  following 
opinions. 

The  Lord  Chancellor  (a) : 
^"^^mS^*  My  Lords,  the  ground  on  which  the  Court  below 
rested  its  decision  was  that  the  personal  obligation  of 
Small  was  not  intended  to  be,  and  in  point  of  law  could 
not  be  considered  as,  an  obligation  enduring  after  his 
transfer  to  Adamson  of  the  property ;  and  that  such  an 
obligation  ceases  to  exist  when  the  party  bound  has  no 
longer  an  interest  in  the  subject-matter  to  which  it 
relates. 

Very  nearly  the  same  question  was  decided  by  the 
Court  of  Session  in  Peddie  v.  Gibson  (A),  referred  to  in 
the  argument  as  the  case  of  Soofs  Trustees,  There 
Peddie,  on  the  31st  of  January,  1829,  disponed  to 
Soot,  his  heirs  and  assigns,  certain  burgage  lands  for  a 
ground  annual  of  160/.,  and  Soot  entered  into  a 
personal  obligation  binding  himself,  his  heirs,  executors, 
and  successors,  to  pay  the  ground  annual  to  Peddie, 

(a)  Lord  Cran worth. 
{b)  Feb.  27th,  1846.    Second  Series,  vol.  viii.  p.  560. 
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his  heirs  and  successors.  Soot  was  afterwards  duly  millar 
infeft  more  Burgi.  In  October,  1836,  Soot's  trustees 
conveyed  to  Borrie  for  a  ground  annual  of  410/., 
including  the  original  ground  annual  of  150/.;  and 
Borrie  was  duly  infeft.  Soot's  Trustees,  in  June,  1837, 
sold  and  assigned  the  ground  annual  to  George  Moon, 
who  was  infeft,  and  Moon  afterwards  sold  and  assigned 
the  ground  annual  to  the  Eastern  Bank,  who  were 
infeft  in  February,  1840.  The  infeftment  first  of  Soot, 
and  afterwards  of  Borrie,  was  necessary  for  the  absolute 
perfecting  of  their  title  to  and  seisin  of  the  lands. 
But  I  do  not  understand  that  the  enfeftment  of  Moon, 
and  afterwards  of  the  Eastern  Bank,  was  necessary  for 
completing  their  title  to  the  ground  annual,  though 
such  a  measure  could  of  course  work  no  prejudice 
to  them. 

The  original  ground  annual  of  150/.  due  to  Peddie's 
heirs  having  fallen  into  arrear,  the  question  arose  and 
had  to  be  decided,  whether  Peddie's  heirs  had  any 
claim  against  Soot's  trustees  under  the  personal 
covenant  by  which  Soot  had  bound  himself,  his  heirs, 
executors,  and  successors.  It  was  decided  aft;er  great 
deliberation  that  they  had  not;  the  ground,  or  the 
main  ground,  of  the  decision  being,  that  the  personal 
covenant  was  but  an  accessary  to  the  real  right ;  and 
that  when  the  party  who  had  entered  into  the  covenant 
sold  and  disponed  the  land  burthened  to  a  purchaser, 
and  that  purchaser  was  duly  infeft,  the  original  personal 
obligation  ceased  to  be  binding. 

It  was  contended  that  the  case  now  under  the 
consideration  of  this  House  differs  from  that  of  Soofs 
Trustees  in  two  respects.  1st,  the  purchaser  Adamson 
never  completed  his  title  by  infeftment,  as  had  been 
done  by  Borrie  in  the  other  case;  and,  2ndly,  the 
covenant  by  Small  was  not  like  that  of  Soot — ^a  covenant 
by  himself  alone,   but  a  covenant  in  which   several 


Small. 

Lord  ChaneeUor's 
opimicn. 
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MiLLAE  sureties  or  cautioners  also  concurred.*  The  Appellant 
Millar  therefore  contended  at  your  Lordships'  bar  that 
the  present  case  is  distinguishable  from  that  of  Soofs 
Trustees  on  these  two  grounds ;  or  if  no  such  distinction 
exists^  then  he  argued  that  your  Lordships  are  bound 
to  disregard  the  decision  in  the  former  case^  and  to 
hold  that  it  is  not  law. 

With  respect  to  the  argument  that  the  present  case 
may  be  distinguished  from  that  of  SooVs  IVustees,  I 
confess  my  strong  impression  is^  that  if  the  former  case 
was  correctly  decided,  it  must  govern  that  now  before 
us.  But  I  do  not  go  minutely  into  this  question ;  for 
after  very  anxious  reflection  on  the  subject,  I  have 
come  to  the  conclusion  that  the  decision  in  the  former 
case  (I  mean  that  of  Soot's  Trustees)  was  erroneous ; 
and  if  that  is  so,  there  can  be  no  doubt  but  that 
the  decision  in  the  case  now  under  appeal  was 
erroneous  also. 

In  forming  an  opinion  on  this  point,  my  Lords,  we 
have  the  advantage  of  knowing  very  distinctly  the 
grounds  on  which  the  Judges  of  the  Court  of  Session 
proceeded.  Their  reasons,  though  they  have  not  con- 
vinced me,  are  very  fully  and  ably  stated  in  the 
opinions  of  the  consulted  Judges,  copies  of  which  are 
printed  in  the  Appellant's  case.  They  are  given  at  the 
greatest  length  in  the  opinion  of  Lord  fVood,  and  to 
that  opinion  therefore  I  shall  refer  in  pointing  out  to 
your  Lordships  why  I  think  the  view  of  these  cases 
taken  by  the  Court  below  is  incorrect.  The  opinion, 
as  your  Lordships  know,  relates  not  to  the  case  now  to 
be  decided,  but  to  the  case  of  Soot's  Trustees,  The 
reasoning,  however,  is  applicable  to  both  cases ;  or  at 
all  events,  if  it  did  not,  as  I  think  it  did  not,  warrant 
the  former  decision,  then  it  is  clear  the  judgment  now 
appealed  from  cannot  stand. 

Lord    Wood,    after  stating  the  facts  of   the   case. 
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Lord  ChaneeOor'g 
opiniom. 
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proceeds  to  explain  in  a  very  lucid  manner  the  nature 
of  a  ground  annual.     Sajs  that  learned  Judge^ — 

A  ground  annnal,  in  its  own  natnre,  is  a  right  in  connection 
with  land^  charged  upon  it,  and  payable  oat  of  it.  It  cannot 
labsist  as  a  mere  personal  right.  Specimens  of  the  old  forms 
are  to  be  fonnd.  They  warranted  no  immediate  proceeding 
against  the  proprietor.  The  personal  obligation  is  a  modem 
addition,  and  the  question  is,  Does  it  create  a  separate  obligation 
which  is  to  subsist  after  the  land  has  been  conveyed  to  a  third 
party  ?  Was  it  the  purpose  that  the  party  entitled  to  the  ground 
annnal  should  be  a  creditor  against  the  firat  disponee  under  a 
perpetual  undischargeable  personal  obligation  7  And  not  only  so, 
but  that  if  the  lands  with  the  burden  were  transmitted  to  succeeding 
ditiponees,  he  should  be  a  creditor  to  each  of  them  in  succession, 
and  their  heirs  under  the  personal  obligation,  come  under  by  each  not 
merely  while  in  possession,  but  after  they  were  entirely  divested  of 
the  lands,  and  had  thereby  terminated  their  connection  with  them. 
I  do  not  think  that  this  is  the  legal  construction  of  the  deed. 

My  Lords,  the  question  is  merely  one  of  construction. 
What  is  the  meaning  of  the  obligation  ?  In  answering 
this  question,  we  must  bear  in  mind  that  we  are  called 
on  to  interpret  a  covenant  or  obligation  of  very  recent 
introduction ;  not  to  inquire  whether  words  which  for 
a  long  series  of  years  have  been  understood  in  a 
particular  sense,  have  been  rightly  so  understood. 
Now,  my  Lords,  in  interpreting  words  of  recent  adop- 
tion, I  conceive  that  the  only  safe  canon  of  construction 
is  that  which  is  now  universally  acted  on,  namely,  that 
we  are  bound  to  understand  them  in  their  plain 
ordinary  sense,  unless  there  is  something  in  the  context 
showing  that  they  are  to  be  understood  diflPerently,  or 
unless  the  general  rule  would  in  any  particular  case 
lead  to  some  manifest  absurdity  or  inconsistency.  If 
this  rule  be  adopted  in  the  case  now  under  con- 
sideration, the  result,  I  apprehend,  admits  of  no  doubt. 
If  such  a  covenant  or  obligation  as  that  into  which 
Soot  entered  with  Peddie,  or  that  into  which 
Small  entered  with  the  Whale  Fishing  Company,  had 


Lord  Ohaneettar^s 
opinion. 
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M1U.A11  ijeen  contained,  not  in  a  deed  creating  a  ground 
^^"^  annual,  but  in  a  separate  deed,  merely  granting  a 
security  or  perpetual  annuity  of  the  like  amount,  there 
could  have  been  no  doubt  as  to  its  meaning.  It  must 
have  been  construed  to  be  an  absolute  obligation 
binding  the  contracting  party  and  his  representatives 
for  ever.  I  see  nothing  in  the  other  parts  of  the  deed 
in  Peddled 8  case^  or  in  that  now  more  immediately  in 
view,  to  warrant  your  Lordships  in  saying  that  such  a 
construction  is  inconsistent  with  the  context,  or  that  it 
would  lead  to  any  manifest  absurdity  or  inconsistency. 
In  the  deed  of  31st  October,  1835,  is  an  obligation 
by  five  sureties  or  cautioners  for  payment  to  the  Whale 
Fishing  Company  of  the  ground  annual,  couched  in 
language  the  very  same,  and  absolutely  identical  with 
that  in  which  the  obligation  of  Small  himself  is 
framed.  It  is  not  disputed  that  the  obligation  of  the 
sureties  is  binding  on  them  and  their  representatives 
for  ever.  Why  should  not  the  same  words,  when 
expressing  a  contract  by  Small  himself,  have  the  same 
meaning  as  it  is  admitted  they  must  have  when  used 
by  his  sureties  ?  I  can  discover  no  reason  whatever 
for  any  distinction.  I  doubt  whether  the  fact  of  there 
being  sureties  in  the  one  case  and  not  in  the  other  is 
material.  It  might  perhaps  be  contended  that  when 
there  are  sureties,  their  contract  ought  to  be  construed 
merely  as  a  guarantee  for  the  due  performance  by  the 
principal  of  what  he  would  have  been  understood  to 
engage  for,  if  he  had  bound  himself  without  sureties. 
The  use  which  I  make  of  the  obligation  by  the  sureties 
is  to  show  what  the  meaning  of  the  contract  neces- 
sarily is  (what  in  fact  it  is  admitted  to  be)  when 
entered  into  by  sureties;  and  then  I  infer  that  the 
same  words  must  imply  the  same  contract  when  used 
by  a  principal  himself.  If  there  are  sureties,  the 
contract  on  their  part  imports  an  absolute  contract 
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enduring  through  all  time;  and,  in  my  opinion,  the  millab 
same  words  must  have  the  same  meaning  when  applied  sm^ 
to  the  principal.  optnum. 

I  have  felt  bound  to  explain  this  as  being  my  view  of 
the  case,  because  I  could  not  conscientiously  say  I  am 
satisfied  that  the  fact  of  there  being  sureties  in  this 
case  makes  the  decision  here  wrong,  if  the  decision  in  the 
case  of  Soot's  Trustees  was  right.  I  feel  also  bound  to 
add  that  if  the  case  of  Sooths  TVttstees  had  been,  according 
to  my  yiew  of  the  law,  rightly  decided,  I  do  not  think  the 
circumstance  that  neither  Small  nor  Adamson  had 
perfected  their  title  by  infeftment  would  have  made  any 
difference.  The  meaning  of  the  deed,  as  regards  the 
obligation  in  question,  must  be  ascertained  at  the  time 
of  its  execution,  and  could  not  be  varied  according  as 
Small  might  subsequently  act  or  not  act  on  the  power 
given  to  him  by  the  deed  of  causing  himself  to  be 
regularly  infefb  in  due  form  of  law. 

In  my  opinion,  then,  my  Lords,  the  decision  below 
was  wrong,  independently  of  the  distinctions,  if  any, 
between  it  and  the  previous  case  of  Soofs  Trustees  on 
which  it  was  founded.  The  Court  of  Session  in  the 
case  now  under  appeal  might  justly  feel  itself  bound  by 
the  decision  in  Soot's  case.  But  that  authority  does 
not  bind  this  House,  and  ought  not,  as  I  think,  to 
deter  your  Lordships  from  reversing  the  interlocutor 
complained  of.  It  may  not  be  without  its  use  to  point 
out  that  there  would  be,  or  might  be,  cases  in  which 
the  principles  on  which  the  Court  of  Session  had  pro- 
ceeded would  be  very  difficult,  if  not  impossible,  of 
application.  In  the  case  of  Soot's  Trustees  and  in  the 
present  case  the  original  disponee  who  had  entered  into 
the  personal  obligation  parted  with  the  whole  of  the 
land  out  of  which  the  ground  annual  issued.  But 
suppose  he  had  disposed  of  a  portion  of  it  only — one 
half  or  one  third — what  would  have  been  his  liability 
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J'^*  under  his  personal  covenant?  It  cannot  surely  be 
^^^  argued  that  the  personal  obligation  would  be  appor- 
^^o^i!^*  tionable;  and  yet  if  this  could  not  be,  the  strange 
anomaly  would  result,  that,  so  long  as  the  original 
disponee  or  his  heirs  or  general  successors  retained  any 
the  smallest  portion  of  the  land  liable  to  the  ground 
annual,  he  or  they  must  continue  liable  on  the  personal 
contract  for  the  payment  of  the  whole,  though  by 
parting  with  the  whole  all  liability  would  cease.  The 
impossibility  of  any  sort  of  apportionment  affords,  as 
I  think,  a  strong  additional  argument  against  the  con- 
struction put  on  the  covenant  by  the  Respondents. 

The  only  authority  really  bearing  on  the  question  to 
which  I  feel  it  necessary  to  advert,  was  the  case  of 
Skene  v.  Greenhill  (a).  That  was  the  case  of  a  lease. 
The  original  lessee  had  personally  bound  himself,  his 
heirs  and  executors,  for  payment  of  the  rent,  and  the 
Court  held  that,  after  assignment  by  the  lessee  and 
acceptance  by  the  landlord  of  the  assignee  as  his 
tenant,  the  obligation  of  the  original  lessee  was  at  an 
end.  As  a  general  proposition,  this  is  certainly  at 
variance  with  principle,  and  with  the  law  as  it  is  very 
clearly  laid  down  by  Lord  Bankton  {b)  and  Erskine  {c). 

Lord  GletUee,  indeed,  is  reported  to  have  said  in 
Skene  v.  Greenhill,  that  Bankton  and  Erskine  are  wrong  in 
holding  that  the  liability  of  the  original  tenant  con- 
tinues. No  reason  is  given  for  this.  It  is  not  neces- 
sary, however,  now  to  consider  what  the  law  is  in  the 
case  of  an  assignment  of  a  lease.  It  may  be  that  Lord 
Bankton  and  Mr.  Erskine  were  wrong.  But  if  they 
were,  it  must  be  in  consequence  of  some  peculiarities 
in  the  law  of  Scotland  relating  to  leases,  and 
which  certainly  cannot  apply  to  a  covenant  of  recent 
introduction. 

(a)  May  20th,  1825;  4  Shaw,  26. 
(b)  B.  2.  T.  9.  8. 14.  (c)  B.  2.  T.  6.  s.  34. 
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For  these  reasons,  the  decision  below  appears  to  me  ^**Jf^ 
to  be  dearly  erroneous,  and  I  therefore  move  your  ^JIll'- 
Lordships  that  it  be  reversed. 

Lord  St.  Lsonabds  : 

It  seems  clear  enough  that  what  are  called  ground  Lord&.iamarjt' 
annuals  in  Scotland,  were  borrowed  from  our  English 
law  of  perpetual  rent-charges.  But  the  Scotch 
Ck)urts  have  not  known,  exactly  how  to  deal  with 
covenants  for  the  payment  of  such  rent-charges.  Their 
difficulties  appear  to  have  been  twofold.  In  the  first 
place,  they  had  a  great  objection  to  an  endless  cove- 
nant binding  a  person  in  respect  of  land  after  he  had 
ceased  to  be  owner  of  that  land ;  and,  secondly,  they 
thought  that  the  obligation  should  bind  only  the 
person  who  took  the  land,  and  consequently  that,  when 
the  land  was  transferred,  the  obligation  of  the  first 
taker  should  terminate.  They  were  of  opinion  that  a 
continuing  obligation  was  against  the  law  of  perpetuity, 
and  they  fancied  it  prevented  the  free  alienation  of 
property. 

My  Lords,  it  was  a  very  arbitrary  thing  to  set  up 
such  reasoning  in  opposition  to  the  express  deeds  and 
conventions  of  parties.  That  a  man  may  bind  himself 
for  all  time  is  clear  both  by  the  law  of  England  and  by 
that  of  Scotland.  No  doubt  the  circumstance  that  his 
assets  are  perpetually  tied  up  leads  to  difficulties  which 
we  have  to  encounter  in  our  Courts  every  day.  We 
meet  those  difficulties  as  best  we  may ;  but  we  con- 
sider them  to  be  no  ground  for  setting  aside  a  solemn 
transaction  by  which  a  man  has  intended  to  bind 
himself  and  his  assets  for  ever. 

I  confess,  my  Lords,  that  I  incline  to  give  more 
weight  to  the  circumstance  of  the  sureties  joining  iu 
the  first  deed,  than  has  been  assigned  to  that  circum- 
stance by  my  noble  and  learned  friend. 
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Millar  Small  boQgtit  this  property,  as  I  conjecture,  upon 

^l^**        speculation.     He  took   the    conveyance    to    himself; 

opinion^       because,  having  applied  to  the  vendors,  they  refused 

to  convey  directly  to  Adamson.     It  is  clearly  proved, 

and  not  disputed,  that  that  application  was  made,  and 

that  they  refused  to  adopt  Adamson  as  their  disponee. 

The  persons  who  are  named  as  sureties  in  the  deed 
are  joined  with  Small  as  of  the  one  part,  and  they  not 
only  join  in  point  of  form  by  themselves  separately, 
but  in  so  many  words  they  join  for  and  with  Small  as 
the  principal. 

Now  the  law  of  Scotland,  like  the  law  of  this 
country,  docs  provide,  as  all  laws  ought  to  provide,  a 
remedy  for  sureties  against  their  principal.  It  seems 
impossible  to  doubt  the  intention  to  have  been  that,  as 
between  Small  and  his  sureties,  he  should  remain  liable 
so  long  as  they  remained  liable.  If  this  be  so,  he  must 
continue,  like  them,  responsible  to  the  original  vendors. 
If  you  suppose  him  to  be  absolved  from  his  liability, 
and  if  you  suppose  the  liability  to  be  thrown  exclusively 
on  the  sureties,  see  what  the  consequence  must  be. 
Small  sells  to  a  man  who  becomes  insolvent.  He 
escapes  and  his  sureties  are  left  exposed.  Is  there  any 
case  in  law  in  which  a  principal  can  leave  his  sureties 
bound  while  he  stands  absolved  from  the  burden  which 
they  have  undertaken  solely  to  oblige  him?  There 
cannot  be  such  a  case.  Yet  the  Court  below  has  here 
decided  that  Small,  by  merely  transferring  the  property 
without  any  acceptance  on  the  part  of  the  original 
vendors,  has  successfully  effected  his  own  liberation, 
and  yet  has  left  his  sureties  in  the  lurch. 

If,  my  Lords,  you  could  have  released  the  sureties  as 
well  as  the  principal,  then,  to  be  sure,  you  would  have 
carried  out  a  reasonable  result;  the  only  objection 
being,  that  it  would,  in  this  case,  be  contrary  to  the 
intention  of  the  parties. 
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The  doctrine  of  leases  has  been  much  referred  to.        millab 
Where  a  lease  was  granted,  and  there  was  an  assign-        ^^5^ 
ment  by  the  lessee,  the  lease  being  assignable^  the  ^^f^i^S!^ 
question  would   naturally  arise  what  became  of  the 
obligation  to  pay  the  rent.     Upon  this  point  we  have 
the  case  of  Grant  v.  LordBraco  (a)  from  which  it  appears 
that  the  opinion  of  the  profession  a  century  ago  was 
certainly  that  the  tenant  did  not  get  rid  of  his  liability 
by  an  assignment,  where  assignment  was  authorized. 

My  noble  and  learned  friend  has  read  to  your  Lord- 
ships the  opinions  of  Lord  Bankton  and  of  Mr.  Erskine. 
Nothing  can  be  more  precise  and  clear  than  both  those 
opinions.  As  far,  therefore,  as  their  authority  goes, 
which  is  very  great,  it  is  clear  that  by  the  law  of 
Scotland,  as  it  was  understood  when  they  wrote,  the 
tenant  was  not  absolved  from  his  liability  in  consequence 
of  his  assigning  the  property. 

My  Lords,  there  was  a  case  of  Low  v.  Knowles  {b) 
in  which  this  question  arose — How  far,  where  a  lease 
is  assigned;  the  original  tenant  continues  liable  to  the 
landlord  for  the  rent.  It  is  stated  that  the  Court 
below  "considered  the  question  to  be  attended  witli 
difficulty,  and  one  upon  which  there  Was  no  precedent ; 
— ^the  opinions  of  Lord  Bankton  and  Erskine  being 
founded  entirely  on  an  observation  incidentally  made 
by  the  Court  in  the  case  of  Grant  against  Lord  Braco, 
which  was  decided  on  other  grounds.^' 

One  of  the  learned  Judges,  the  Lord-Justice  Clerk, 
observes,  that  the  dicta  of  Bankton  and  Erskine  were 
reprobated  in  the  case  of  Law  v.  Knowles,  and  that 
they  were  not  supported  by  the  case  of  Grant  v.  Lord 
Braco,  on  which  they  are  founded.  That,  I  apprehend, 
must  be  a  misreport  or  misapprehension.  There  was 
no  reprobation  of  the  doctrine  of  these  eminent  text- 

(a)  Morr.  15,279.  (b)  Morr.  13,873. 


Small. 

lord  8t.  Leonards' 
ojyinUm. 
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Millar  writers  in  the  case  of  Law  v.  Knowles,  The  fact 
was  simply  stated  that  what  they  asserted  to  be 
the  law  had  not  been  decided  in  Grant  v.  Lard 
Braco. 

I  have  referred  to  these  cases  because  they  have 
certainly  led  in  some  measure  to  the  decision  which 
has  been  complained  of.  That  decision  depends  upon  a; 
supposed  analogy  to  the  case  of  a  regular  feu ;  and  the 
contention  is^  that  because  the  obligation  to  pay  feu 
duties  would  cease  when  the  estate  was  transferred, 
therefore  the  obligation  would  also  cease  in  a  case  like 
the  present,  where,  on  the  transfer  of  a  personal  right, 
the  person  to  whom  it  has  been  transferred  has  not 
completed  his  title  by  seisin. 

Your  Lordships  will  observe  that  there  has  not  only 
been  no  acceptance  by  the  original  vendors,  but  to  a 
certain  extent  a  repudiation.  The  case  differs  from 
Soot*s  case,  where  there  was  an  actual  infeftment,  and 
also  an  acceptance.  But  here  there  has  been  no 
infeftment,  and  there  has  been  no  acceptance. 

It  was  indeed  insisted  that  in  point  of  fact  the 
original  vendors  had  accepted  Adamson.  My  Lords, 
I  have  read  the  receipts  with  great  care,  and  I  can 
venture  to  represent  to  your  Lordships  that  they  prove 
just  the  contrary. 

The  second  deed  is  an  indemnity  to  Small  by  his 
sureties,  and  by  Adamson  himself.  Now,  the  first  deed 
cannot  be  construed  by  the  second;  but  the  second 
deed  shows  that  it  was  not  understood  by  the  persons 
who  carried  this  contract  into  effect  that  the  rule  of  law 
in  Scotland  was  settled ;  because,  if  the  mere  transfer 
did  release  Small,  why  should  Small  require  that 
elaborate  indemnity  from  both  Adamson  and  his 
sureties? 

On  the  whole,  my  Lords,  I  concur  with  my  noble 
and  learned  friend  on  the  woolsack,  though  not  exactly 
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with  the  same  views,  in  recommending  your  Lordships        millab 


to  reverse  this  decision  (a). 

Ordbrbd  and  adjudged,  That  the  interlocutors  complained  of  in 
the  said  Appeal  be,  and  the  same  are  hereby  reversed :  And  it  is 
declared  that  the  Respondent  Small  was  not  released  by  the  dis- 
position and  assignation  to  Thomas  Adamson,  in  the  record  men- 
tioned, from  his  obligation  to  make  payment  of  the  said  ground  annual 
of  273/. :  Aud  it  is  further  ordered,  that  the  said  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall  be 
just  and  consistent  with  this  declaration  and  this  judgment. 


(a)  See  the  next  case. 


Burn. — Nicholson  &  Parker. 


Skali.. 
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1400.  ROTAL  BANK  OF  SCOTLAND,        .    Amaism.  (^. 

j^^Hd^  JOHNOABDYXE,       ....    Ri»on»T^ 

tiS!r<i^lS!^  Gakdtne  8old  and  conrejed  certam  propertj  to  one 

aiMnfaite.  bat  Duff,  the  poTchase-inoiiej  beiDg  a  groond  aimval  of 

CSX^tL^^Spo-  ^^'  ^^'  *  7^^-    ^^^»  ^o  ™«^  money,  conrejed  the 

^la^^i^'SiSU  property  absolately  (bnt  subject  to  a  back  bond  dnly 

^d^*^  recorded)    to  the  Boyal  Bank,    for  the  purpose    of 


thm  imnMdistely  sccoring  by  way  of  mortgage  the  sum  of  15,000JL  and 

MTftrtdhiy  CHI  of 

xywn 


further  adrances.    The  Bank  were  duly  infeft.    Duff 
afterwards  became  insolyent.     His  property  was  seques- 
dl^l^teto^      trated  under  the  Bankrupt  statutes,  and  the   Bank 
it  mtf       ultunately  executed  a  renunciation. 


TiMorifl^u  In  1S41,  Gardyne  instituted  proceedings  against  the 

2SS^^^^  Bank,  claiming  from  them  payment  of  the  arrears  of 

^^^Sm^  ground  annual,  which  had  become  due  at  the  Whitsuntide 

•entatiVM!^  preceding,  and  seeking  a  declaration  that  he  was  enti- 

do  Dot  OMHM  to 

heihMeaavmttr  tlcd  to  reccivc  from  them  payment  for  all  time  to  come. 

tag  with  ib»  '^  ^ 

i^»>-  The  Bank,  by  their  defence,  insisted  that  they  had 

nerer  come  under  any  personal  obligation ;  and  that  at 
any  rate  their  liability  could  not  be  extended  beyond 
the  period  of  their  actual  possession.  Secondly,  they 
maintained  that  whatever  might  have  been  thdr 
liability,  supposing  they  had  been  actual  proprietors^ 
there  was  no  ground  on  which  they  could  be  held 
responsible  under  existing  circumstances,  they  being, 
not  proprietors,  but  mere  creditors  holding  a  security, 
— the  radical  right  to  the  property  remaining  with 
their  debtor  down  to  the  date  of  his  sequestration,  from 
which  period  their  possession  had  entirely  ceased. 
The  Lord  Ordinary  was  of  opinion  that  the  Bank 

(a)  Reported  8ih  March,  1851,  Second  Series,  vol.  xiii.  p.  912. 
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was  not  liable.     Against  his  interlocutor  there  was  an  ^sSar?i^D  **' 
appeal  to  the  Court  of  Session,  and  all  the  Judges      GABi>'TifK. 
were  consulted.     Eight  were  in  favour  of  Gardyne,  and 
five  were  in  favour  of  the  Bank. 

The  Solicitor-General  (Bethell),  and  Mr.  Gordon,  for 
the  Appellants.  The  Dean  of  Faculty  (a)  [Inglis),  and 
Sir  FUzroy  Kelly,  for  the  Respondent. 

The  Lord  Chancellor  {b) : 

My  Lords^  it  is  plain  that  the  Judges  below  have  in  Lord  cktmcUort 
this  case  been  proceeding  on  a  conception  of  the  law, 
which,  after  the  decision  of  this  House  in  Millar  v. 
Small  {c),  cannot  be  sustained.  They  assume  that, 
supposing  the  Royal  Bank  to  have  been  actual  pur- 
chasers and  so  owners,  they  would  clearly  have  been 
responsible  personally  for  the  ground  annual ;  and  they 
also  assume  that  Duff  was  not  bound  after  he  had 
disponed  to  the  Royal  Bank,  but  that  his  original 
personal  liability  then  attached  to  his  disponees. 

My  Lords,  according  to  the  decision  of  your 
Lordships  in  Millar  v.  Small,  it  is  clear  that  Gttrdjnae 
did  not  lose  his  personal  remedy  against  Duff,  when  he 
made  the  disposition  in  favour  of  the  Royal  Bank. 
The  principle  of  that  decision  also  shows  that  here  the 
Bank  never  incurred  any  personal  liability.  When 
Gardyne  sold  to  Duff,  what  he  acquired  was  a  personal 
right  against  Duff,  and  against  Duff's  representatives 
in  all  time,  for  the  pajrment  of  the  ground  annual,  and 
further,  a  right  against  the  land  into  whosesoever  hands 

(a)  In  conrse  of  this  Session  the  Dean  of  Faculty  appeared  in 
several  Scotch  appeals,  and  claimed  precedence  over  Qaeen's 
Connsel ;  and,  in  fact,  over  all  counsel,  except  the  Attorney- 
General  and  Lord  Advocate.  His  claim  was  not  allowed ;  bat  he 
protested,  after  the  manner  of  his  predecessors.  See  Macq.  House 
of  Lords,  p.  338.  (b)  Lord  Cranworth. 

(c)  Suprdf  p.  34o  ;  and  see  Ross*  Leading  Cases,  vol.  ii.  p.  69. 
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^soOTLiKD^'  it  might  come.  But  he  acquired  no  personal  right 
oab£>Vwe.  against  purchasers  firom  Duff.  It  was  not  competent 
Lord  ak^iteeOof'*  to  Duff  to  give  him  any  such  right. 

In  the  case  of  Soofs  Trustees  (a)  indeed^  the  Court 
of  Session  held  that  the  personal  obligation  passed 
firom  the  party  who  had  entered  into  it,  and  was  trans- 
ferred to  the  purchaser.  But  this  House  decided  in 
Millar  v.  Small  that  such  a  personal  obligation  or 
covenant  remains  still  binding  on  the  original  party, 
and  is  not  affected  by  the  sale  and  transfer  of 
the  land. 

It  is  hardly  necessary  to  remark  that  there  is  here 
no  personal  obligation  whatever  arising  firom  the  mere 
tenure  of  land,  independently  of  contract.  In  the 
case  of  superior  and  vassal,  the  vassal  for  the  time 
being  is  personally  liable  for  the  feu  duties  ;  just  as  in 
the  case  of  landlord  and  tenant,  the  tenant  for  the 
time  being  is  personally  bound  to  pay  the  rent.  That 
is  a  liability  resulting  fix>m  principles  of  tenure.  In 
both  these  cases,  the  personal  liability  arises  by  reason 
of  what  in  this  country  is  called  privity  of  estate.  But 
that  doctrine  has  no  application  to  a  case  like  the 
present,  where  there  is  no  such  relation  subsisting. 

Your  Lordships  decided  in  Millar  v.  Small  that  the 
person  who  had  bound  himself  and  his  representatives 
by  a  personal  obligation  did  not  cease  to  be  liable  by 
reason  of  his  having  parted  with  the  land.  The  prin- 
ciples on  which  that  decision  rests  establish  also  that 
no  personal  liability  is  transferred  to  a  purchaser  on  a 
transfer  of  the  land.  This,  therefore,  decides  the 
question  now  before  yoiur  Lordships.  The  Judges 
below  assumed  the  law  to  be  such  as  it  was  held  to  be 
in  the  case  of  Soot's  TVustees,  I  will  take  it  for 
granted  for  the  present  that  the  decision  now  under 
consideration  would  have  been  right,  if  the  foundation 

{a)  Supra,  p.  346. 
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had  been  sound.      But  that  foundation  failing,  the  ^^^^S*"' 

superstructure  fails  also.     And  on  this  short  ground  I  gardVmb. 

must  advise  your  Lordships  to  reverse  the  decision  Lam  cikmeeuof's 
complained  of. 
Interlocutor  reversed. 


Richardson,   Loch,    &   M'Laubin. — Thos.   W. 
Webster. 
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1853. 

SOU  Nov.,  and 

eth,10th,andl3tk 

Dec. 

The  fettera  of 
a  strict  entail 
cannot  be  im- 
poflod  by  a  mere 
reference  from 
one  inatrument 
to  another. 

But  if  the  two 
instnunenta  are 
capable  of  being 
regarded  as  ontf 
they  may  toge- 
ther constitute 
a  binding  entaiL 

Where  a  party 
takes  under  an 
imperfect  entail, 
he  is  not  bound 
to  render  it  per- 
fect, however 
plainly  the  in- 
tention may  ap- 
pear that  he 
should  do  so. 

A  precept  of 
seisin  cannot  be 
assigned  by  the 
grantor,  but 
solely  by  the 
grantee. 


SIR  JOHN  A.  CATHCART,  . 
OAMMEL,       .... 


Appellant. 
RsBPONDBirr. 


This  case  is  very  fully  reported  in  the  Court 
below  (a). 

Mr.  Bethell  and  Mr.  Hugh  Bruce,  for  the  Appellant. 
The  Solicitor-General  (Sir  F.  Kelly),  and  Mr. -4iMfer«wi, 
for  the  Respondent. 

The  points  disposed  of  by  the  House  sufficiently 
appear  from  the  following  observations  of 

The  Lord  Chancellor  {b) : 

My  Lords^  the  question  stands  before  your  Lordships 
upon  two  points.  First,  are  the  two  instruments  so 
mixed  together  as  to  form  one  entail?  Secondly,  is 
there  such  an  obligation  imposed  as  shall  compel  the 
execution  now  of  a  complete  aikl  perfect  entail  ? 

I  conceive  it  to  be  quite  clear  that  by  a  mere 
reference  from  one  deed  to  another,  the  fetters  of  an 
entail  cannot  be  imposed.  This  is  quite  settled  in  the 
law  of  Scotland.  But  the  question  in  the  present 
case  is,  whether  the  two  instruments  can  be  conjoined, 
united,  and  read  together  as  one  deed ;  and  as  that  is 
a  question  purely  of  Scotch  conveyancing,  it  behoves 
this  House  to  be  very  careful  not  to  unsettle  the  law, 
if  it  be  settled,  upon  the  subject. 

I  propose,  therefore,  that  your  Lordships  consider 
a  little  how  the  authorities  stand.  The  case  so  often 
referred  to,  that  of    Stewart    v.   Porterfield  (c),   was 


(«)  Second  Series,  vol.  xii.  p.  19.         {b)  Lord  St.  Leonards. 
(c)  6  Wils.  &  Shaw,  516. 
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one  of  the  execution  of  a  power  simply  without  an     ^catocar^* 
attempt  at  any  new  conveyance.     Therefore^  it  really       qaioul. 
amounted  to  this^  that^  disturbing  nothings  and  merely  L(yrd  ci^iietihr's 
executing  the  power  in  the  way  of  substituting  other 
heirs, — the  execution  was  held  valid  by  the  Court  of 
Session,  and  on  appeal  was  confirmed  by  your  Lord- 
ships' House. 

My  Lords,  that  case  clearly  settled  that  which  I 
apprehend  is  not  to  be  disputed  in  the  law  of  Scotland, 
that  if  there  be  a  power  in  a  deed  merely  to  alter  the 
destination  of  heirs,  it  may  be  executed  by  an  instru- 
ment introducing  the  new  nomination  as  a  part  of  the 
original  settlement;  and  in  such  a  case,  whatever 
fetters  were  imposed  by  that  original  settlement  are 
applicable  to  the  persons  called  to  the' succession  under 
the  new  destination  precisely  as  if  the  persons  substi- 
tuted had  originally  been  included  in  the  place  of  the 
persons  who  are  so  superseded.  But  it  must  be  borne 
in  mind  that  this  case  of  Stewart  v.  Porterfield  was 
only  between  heirs,  not  binding  creditors  or  onerous 
purchasers. 

Then,  my  Lords,  there  is  a  case  which  is  very 
difficult  to  deal  with,  Laurie  v.  Spalding  (a).  But 
having  regard  to  the  remarks  of  Mr.  Sandford  (b)  on 
that  case,  and  more  particularly  to  those  of  Lord 
Moncreiff  (c),  I  shall  take  it  for  granted  that  Laurie 
V.  Spalding  is  not  an  authority  which  bears  upon  the 
question  now  before  your  Lordships. 

In  Broomfield  v.  Paterson  {d),  the  second  deed  was  a 
new  deed.     What  was  the  consequence  ?    Of  course 

(a)  Morr.  15,  612.  The  marginal  note  is  "  entail  implied  by 
a  reference  to  another  deed  of  entail."  The  date  of  the  decision 
is  1764.  {b)  On  Entails,  p.  155. 

(c)  See  Lord  MoncreiflTb  Commentary  on  Laurie  v.  Spalding, 
4  Second  Series,  859. 

(d)  Morr.  15,  618. 
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^cJ^^'  that  the  fetters  were  not  effectual.  I  cite  it  for  the 
GAjnfcL.  purpose  only  of  showing  that  mere  reference  from  a 
Lord  ch^uor'9  later  deed  to  an  earlier  deed  will  not,  under  the 
statute,  enable  you  to  make  the  irritant  and  reso- 
lutive clauses  binding  upon  the  settlement  under 
the  later  deed.  That  case  came  before  your  Lord- 
ships' House  upon  appeal,  and  the  interlocutor  was 
affirmed. 

Next,  my  Lords,  there  was  the  case  of  Lindsay  y. 
Lord  Aboyne  (a),  decided  upon  the  2nd  of  March,  1842. 
I  state  the  date  for  this  reason,  that  although  the  case 
of  Fraser  v.  Lord  Lovat  (i),  which  I  am  to  notice 
presently,  was  heard  before  your  Lordships  in  March, 
1841,  yet  judgment  was  not  given  by  this  House  until 
the  end  of  Pebrtiary,  1842.  It  is  apparent,  therefore, 
to  me  that  the  judgment  of  your  Lordships'  House 
could  not  have  been  known  in  Scotland  at  the  time 
the  decision  was  pronounced  by  the  Court  below  in 
Lindsay  v.  Lord  Aboyne.  Consequently  it  is  clear  that 
the  rule  was  maintained  without  knowing  what  had 
been  the  fate  of  the  case  of  Fraser  v.  Lord  Lovat.  But 
we  must  remember  that  this  House  did  not  establish 
anything  new  in  Fraser  v.  Lord  Lovat.  The  Judges 
themselves  took  a  different  view  of  that  case  at 
different  periods.  At  one  time  they  held  that  the 
fetters  were  not  imposed.  At  a  subsequent  time  they 
decided  that  they  were  imposed,  and  your  Lordships 
agreed  with  the  latter  decision.  This  House,  therefore, 
let  it  be  borne  in  mind,  did  not  set  up  a  rule  con- 
trary to  what  had  been  established,  but  it  took  the 
rule  as  it  found  it  laid  down  in  Scotland,  and  simply 
affirmed  it. 

Now,  my  Lords,  let  us  see  what  it  is  that  Fraser  v. 
Lord  Lovat  decided.    It  is  to  be  lamented  that  the 

(a)  4  Second  Series,  843.  (6)  1  BeU's  Appeal  Cases,  105. 
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judgment  ^as  so  long  delayed  (a).    Of  course,  it  gaye    ^'^^JJJJ^ 

your  Lordships  a  great  opportunity  of  considering  the       o^i^^ 

question ;  but  there  is  always  a  danger  of  some  of  the  ^^^  ^kwtor** 

points  escaping  attention  at  so  great  a  distance  of  time* 

It  does  not  appear  clear  to  me,  after  the  most  diligent 

attention,  that  the  point  which  we  have  been  agitating 

here,  as  regards  the  operation  of  the  Statute  of  1685, 

upon  the  second  deed,  was  really  a  point  in  issue  in 

Fraser  v.  Lord  Lovat ;  nor  do  I  find  it  even  in  the 

appeal  cases  delivered  to  the  House.     In  point  of  £eu^, 

as  you  find,  my  Lords,  in  the  advice  given  to  this  House 

by  the  noble  and  learned  Lord  who  then  held  the  Great 

Seal,  the  subject,  as  affected  by  the  Statute  of  1685,  c.  22, 

was  really  not  discussed ;  and  it  seems  to  me  rather  to 

have  been   taken  for  granted   that  if    there  was  a 

8u£Scient  reference  in  the  subsequent  deed  to  the  prior 

deed,  if  the  deed  of  1812  referred  properly  to  the^deed 

of  1808,  that  deed  would  be  embodied  as  part  of  the 

first. 

My  Lords,  in  that  case  the  only  thing  done  by  the 
second  deed  was  to  alter  the  destination,  under  the  power 
which  enabled  the  settlor  to  do  the  act ;  and  although 
there  were  words  of  disposition,  yet  they  were  not 
followed  up  by  any  direction  as  to  a  seisin,  or  any 
direction  with  regard  to  the  investiture  in  any  way 
whatever.  This  second  instrument  was  left,  simply 
and  only  upon  the  nomination  made  by  this  settlor; 
and  then  it  appears  to  me  to  be  entirely  within  the 
authorities.  In  the  deed  of  1808  there  were  all  the 
fetters.  The  deed  of  1812  only  altered  the  destination 
according  to  the  power;  so  that  those  two  deeds,  united 
and  conjoined,  did  contain  all  the  fetters ;  and  these 
fetters  were  properly  imposed  upon  the  parties  by  force 
of  the  settlement.  That  appears  to  me  to  be  entirely 
consistent  with   the   advice   contained   in  the  speech 

{a)  Heard  30th  March,  1841.    Decided  2Sth  Feb.  1842. 
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^attcLw*     ddirered  in  your  Lordships'  House  by  my  noble  and 

qaiouu       learned  predecessor.     My  apprehension  therefore  is^ 

Lehi  chnmcaiof'9  that  the  deed  of  1812  must  have  been  considered  not 

opiniom. 

as  a  new  deed,  but  as  a  part  of  the  original  settlement. 
Thus  the  whole  is  consistent. 

Now,  my  Lords,  there  was  the  case  of  Paiersan  v. 
Leslie  (a),  which  came  before  the  Court  below  in  July, 
1845.  The  decision  in  Fraser  v.  Lard  Lovai  was  at  that 
time  perfectly  well  known ;  and  it  must  be  remembered 
that  it  was  known  as  a  decision  by  this  House.  But 
how  did  the  Court  below  deal  with  the  law  in  Paierson 
y.  Leslie  ?  There  it  was  held  that  the  second  deed  was 
a  new  entail,  superseding  the  first ;  and  that  as  it  did 
not  contain  within  itself  the  necessary  clauses,  it  was 
not  effectual  to  protect  the  lands  against  creditors. 
Singular  enough,  so  little  was  Fraser  v.  Lord  Lovai 
considered  to  break  in  upon  the  actual  rule  established 
in  Scotland,  that  it  is  positively  not  once,  I  believe, 
referred  to  in  Paterson  v.  Leslie,  where  Lord  Jeffrey 
lays  down  the  law  thus  : — *'  K  the  entailer  had  made  a 
deed,  merely  altering  the  previous  destination,  without 
a  new  conveyance  of  the  lands,  and  put  it  on  the  record 
of  tailzies,  according  to  the  caaes  of  Porterfieldsxid  Don, 
that  would  have  been  quite  competent ;  but  he  has  gone 
further,  and  made  an  entirely  new  deed.'' 

Now,  my  Lords,  this  brings  me  at  once  to  the 
question,  what  is  the  operation  of  the  deeds  in  this 
case  ?  Is  the  second  deed  to  which  I  have  called  your 
Lordships'  attention,  a  deed  which  does  not  disturb 
the  first  deed,  or  is  it  clearly  a  new  deed,  so  as  to 
require  that  there  should  be  upon  the  face  of  the  deed 
itself  a  statement  of  the  fetters  intended  to  be  imposed, 
and  not  a  mere  reference  to  another  instnmient  in 
which  those  fetters  are  contained  ? 

My  Lords,  after  very  great  consideration,  I   have 

(a)  7  Second  Series,  950. 
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come  to  the  conclusion  that  this  was  a  new  deed,  and     ^CATHcTitt ' 
BO  intended  by  the   settlor:  and   therefore  I  am  of       oaioiku 
opinion  that  the  fetters  attempted  to  be  imposed  by  Lord  oui^ieoun't 
reference  to  the  first  deed  cannot  be  held  to  have  any 
effect ;  because  the  statute  does  not  admit  of  that  mode 
of  carrying  out  the  intention. 

Now,  my  Lords,  if  that  be  so,  we  have  next  to 
consider  the  remaining  question,  and  a  most  important 
question  it  is ;  namely,  whether  or  not  the  Courts  have 
the  power  to  remodel  this  settlement,  so  as  to  impose 
the  fetters  which  the  settlor  himself  has  failed  properly 
to  bind  the  parties  by  ? 

In  Praser  v.  Lord  Lovat,  the  party  had  made  up  a 
title  to  himself  in  fee-simple ;  and  then  the  question 
arose,  whether  he  was  bound  or  not  to  include  the 
fetters  of  the  original  deed?  It  never  could  be 
maintained  that  because  it  was  necessary  that  he  should 
execute  a  new  settlement,  therefore  he  could  be  made 
to  impose  fetters  upon  himself,  if  those  fetters  were 
not  properly  imposed  by  the  original  deed  under  which 
he  had  improperly  made  up  his  title.  What  must  be 
the  effect  of  any  interference  of  the  sort?  Simply 
to  repeal  the  statute.  In  every  case  the  intention 
is  shown.  But  the  statute  steps  in,  and  says  that  it 
is  an  insufficient  and  imperfect  mode  of  imposing 
these  fetters.  Then  what  equity  is  there  to  compel 
the  execution  of  another  instrument — the  original 
entail  being  incomplete  ?  Equity  there  is  none.  The 
doctrine  of  election  does  not  apply  because  here  the 
party  does  take  strictly  under  and  not  in  opposition  to 
the  instrument  (a).   The  instrument  has  all  the  binding 

(a)  The  doctrine  of  election  is,  that  no  one  shall  claim  under  an 
instrument,  and  also  in  opposition  to  it.  There  is  a  tacit  condition 
that  the  person  taking  shall  not  disturb  the  intention  of  his 
benefactor.  Sug.  on  Powers,  vol.  ii.  p.  158.  But  under  the  statute 
of  1685,  c.  22,  intention  unexecuted,  however  manifest,  goes  for 
nothing. 
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^cJ^cM      ^^'^^  ^^^  operation  which  the  statute  gives  to  it,  and 

gaiocrl.       he  submits  to  it.     If  it  is  not  cflfectual  in  law,  there 

Lord  Chancellor'*  is  uo  equitj  which  can  compel  him  to  make  it  effectual. 

It  stands  of  its  own  force ;  and  if  it  can  be  executed 

by  its  own  force,  it  is  valid ;  otherwise  it  must  fall  to 

the  ground. 

Interlocutor  affirmed,  tvUhout  Costs  (a). 

(a)  There  was  a  point  argued  at  the  bar,  namely,  whether  the 
precept  of  seisin  in  the  first  deed  could  be  assigned  by  the  grantor 
— the  maker  of  the  entail.  The  House,  agreeing  with  the  Coart 
below  on  this  question  of  conveyancing,  held  it  to  be  clear  that 
the  precept  could  not  be  assigned  by  the  grantor,  but  solely  by  the 
party  in  whose  favour  it  was  granted. 


Richardson,   Loch,  &  M'Laurin. — ^Williamson, 
Hill,  &  Williamson. 
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THE  NORTH  BRITISH  BANK,    .      Appellants. 

EDWARD  COLLINS,       .        .        .       Respondent  (a).  ^al^fird 

December. 

The  North  British  Bank  was  established  at  Glasscow  ,  An  interiocu- 

o  tor   directing    a 

as  a  Joint-Stock  Company  in  the  year  1845.     By   a  JJ^^^it^mS^ 
clause  in  the  deed  of  copartnery,  it  was  provided  that  if  ^^f^der 
it   should  "at  any  time  be  found,  on  balancing  the  c.i6if§^J"' 
Company's  books/'   that   loss  of   a  certain   declared  appeal  wm  not 

^      ''  arantedbythe 

amount  had  arisen,  "  such  loss  should,  ipso  facto,  and  StSJf  **h°the*iu*l 
without  the  necessity  of  any  further  procedure,  dissolve  ^^2^  ™ 
and  put  an  end  to  the  Company/'  ^^^sS^^opi- 

By  the  summons,  Mr.  Collins,  a  shareholder,  chars^ed     caae  aasimi- 

•^  '  o         latedtothatofa 


the  Directors  with  cross  and  fraudulent  mismanaccement,  roferenoe  as  to 

°  -D  J    title,  upon  a  bill 

and  alleged  that  their  administration  had  been  disastrous  foJnSSSTSi  'SJo 

and  attended  with  loss,  coming  fully  up  to  and  exceeding  cw^il^. 

the  standard  specified  by  the  deed.  He,  therefore,  prayed  aprfonS"/^^" 

a  declaration  that  the  Company  had  ceased  to  exist  as  on  a  ing  ruin  ^°the 

*        "  concerns  of  a 

given  day;  or,  in  the  alternative, he  prayed  that  the  Court  1^*^?^?^^^' 
would  forthwith  pronounce  a  sentence  of  dissolution.        SS^mtS^d^ 
The  Directors,  by  their  defence,  insisted  that  the  J^iuSra^f^^ 
action  was  excluded.     They  maintained  that  the  cir-  the  court^^iJiif ® 

direct  an  inqniiy 

cumstances  ought  more  properly  to  be  dealt  with  by  *f JJ^®*°f*«J^ 
the  shareholders  at    large  in  the  exercise   of   their  ap^ ostitis 
administrative  functions.     They  urged  that  the   loss  ^^S^^t'^to 
which  would  ensue  from  suddenly  stopping  the  bank  u^e  sbLehoid^ 

111  •  mi  "i»-i*i  11  •  /.I        to  come  forward. 

would  be  serious.     They  denied  the  aUes^tions  of  the     But  to  induce 

^  ^  the  Court  to  in- 

summons.      They   disputed    the    jurisdiction    of   the  terfereinaucha 

J  tr  ^  case  the  drcum- 

Court;  and  they  relied  on  a  clause  which  declared  that  JS?^"""**^ 
all  diflferences  should  be  referred  to  arbitration.  api^^^l^d- 

ing  the  account- 
ant to  inspect 
(a)  Reported  Second  Series,  vol.  xiii.  p.  349.  the  books  of  the 

concern  on  the 
■pot,  so  as  not  to 

interrupt  its  business.   And  he  was  to  consider  himself  as  on  officer  of  the  Court  bound  to  all  possible 

secrecy  and  discretion. 

B  B 
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The  North 
Bbjtish  Dakk 


The  Court  below  was  of  opinion,  that,  before  proceed- 
bdwd.  coiLiNs.  ing  further,  it  would  be  desirable  to  ascertain  whether 
the  casualty  contemplated  by  the  deed,  namely,  such  a 
measure  of  loss  as  would  work  a  dissolution  of  the 
Company,  had  actually  occurred.  In  order  to  determine 
this  point,  a  reference  was  made  to  an  accountant  ante 
omnia  to  examine  the  books  of  the  bank,  the  proceed- 
ings of  the  Directors,  and  the  relative  vouchers  and 
documents ;  and  to  report  whether  at,  or  prior  to,  the 
Slst  December,  1848,  losses  had  been  sustained  by  the 
Company  of  the  amount  specified  in  the  deed;  and 
what  was  the  excess.  To  impeach  this  order  was  the 
sole  object  of  the  present  appeal. 

Mr.  Bethell  and  Mr.  Anderson,  for  the  Appellants. 
The  Lord  Advocate  {Inglis)  and  Mr.  RoU,  for  the 
Respondent. 

The  Lord  Chancellor  [a)  : 
lord  chancoai't  The  Appellants  are  forced,  in  order  to  give  them- 
selves a  standing  in  this  House,  to  admit  that  the 
interlocutor  they  complain  of  is  on  the  merits  of  the 
cause.  It  contains  a  direction  to  an  accountant  to 
take  certain  accounts,  with  a  view  of  ascertaining 
whether  there  was  or  was  not  a  given  loss  which  would 
confer  a  right  ipso  facto  to  dissolve  this  partnership. 
It  is  not  indeed  prefaced  by  any  formal  declaration 
upon  the  question  of  relevancy  or  competency.  But, 
my  Lords,  the  very  direction  to  take  the  account  is  of 
itself  impliedly  a  judgment  upon  the  merits.  The 
same  question  has  arisen  in  the  Court  of  Chancery  a 
thousand  times  over.  Thus  a  man  files  a  bill  for  a 
specific  performance.  The  Court  directs  a  reference  to 
the  Master  to  inquire  whether  a  good  title  can  be  made^ 
without  declaring  that  the  Plaintiff  is  entitled  to  a 
decree  for  specific  performance.    But  the  very  reference 

(a)  Lord  St.  Leonards. 


opinton. 
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implies  this.     Therefore  the  merits  are  clearly  involved,   b^tw?*bI5k 
and  it  is  so  in  the  present  case.     This  interlocutor  edwd.  coluws. 
accordingly  is  an  appealable  interlocutor  under  the  Lcrd  ch^ihr'n 
statute  (a),  although  leave  to  appeal  was  not  granted, 
and  although  the  interlocutor  was  pronounced  without 
difference  of  opinion. 

My  Lords,  the  provision  of  the  deed  is,  that  if  at  any 
time  there  shall  be  a  given  amount  of  loss  upon  the 
trading  capital  of  the  Company,  there  shall  thereupon 
be  an  end  ipso  facto  of  the  partnership.  Now  the 
Respondent  avers  that  not  only  has  there  been  reckless 
trading  on  the  part  of  these  Directors,  and  not  only  have 
they  diverted  the  assets  from  the  proper  purposes  of  the 
bank,  (acting,  in  fact,  as  general  merchants,  and  as 
speculators,  in  every  other  description  of  business,)  but 
he  alleges  that  by  this  reckless  trading,  and  by  these 
improper  speculations,  a  loss  has  accrued  which  renders 
it  impossible  for  the  business  of  the  bank  to  be  carried 
on.  If  the  business  has  so  been  mismanaged ;  if,  instead 
of  carrying  on  the  banking  concern,  they  have  been 
carrying  on  every  other  concern  but  banking ;  if  they 
have  ceased,  as  they  admit,  to  be  a  bank  of  issue; 
a  sufficient  ground  is  established  to  support  the 
Respondent's  case,  and  consequently  there  is  quite 
allegation  enough  to  maintain  an  action  of  this  sort  in 
Scotland,  supposing  that  the  party  is  not  estopped  by 
the  particular  deed  of  partnership  from  resorting  to  a 
Court  of  Justice. 

It  is  said,  if  this  loss  has  arisen  from  the  misconduct 
of  the  Directors,  they  are  personally  responsible  for  it, 
and  it  is  not  a  loss  which  can  by  any  means  enable  a 
C/Ourt  of  Justice  to  put  an  end  to  the  partnership.  This 
is  a  very  singular  argument.  Why  should  not  relief 
be  given  to  stop  impending  ruin  ? 

It  is  only   necessary  to  look  at  the  constitution  of 

(a)  48Geo.  III.  c.  161,8.15. 

B  B   2 
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bwhs^^bUIk  ^'^^^  Company  in  order  to  see  that  it  would  be  impos- 
edwd.  Collins,  sible,  or  vory  diflScult,  to  procure  a  unity  of  proceedings 
Lord  chTncfUot'a  auioug  thc  sharcholdcrs ;  many  of  whom  are  under 
liabilities  to  the  bank^  and  consequently  incapable  of 
independent  action.  To  get  such  persons  to  come 
forward  against  the  directory,  would  therefore  be 
impracticable;  and  ruin  must  ensue  if  this  action 
were  excluded. 

But,  then,  it  was  said,  suppose  a  loss  from  which 
the  bank  recovers.  In  such  a  case,  are  you  to  have 
a  dissolution  of  the  Company?  The  auBwer  is 
obvious.  If  the  loss  did  not  affect  the  prosperity  of 
the  Company,  there  need  be  no  inquiry.  But  it  is 
equally  clear,  on  the  other  hand,  that  if,  upon  a  just 
balance,  loss  of  the  specified  amount  appeared,  any 
single  individual  shareholder  of  this  Company  could 
set  that  up,  and  it  would  not  be  necessary  for  all  to 
combine. 

What,  therefore,  my  Lords,  is  there  to  prevent  this 
account  from  being  taken?  The  Appellants  contend 
that  there  is  no  relevancy  to  warrant  it;  but  they 
do  not  come  forward  to  say — "We  have  plenty  of 
assets  to  carry  on  the  bank.*'  They  desire  your 
Lordships  to  stop  this  proceeding,  but  they  suggest 
no  other.  Their  short  object  is  simply  to  get  rid  of 
the  investigation.  At  the  same  time,  I  am  anxious 
to  guard  myself,  and  to  guard  your  Lordships,  against 
its  being  supposed  that  the  decision  of  this  House 
would  in  any  manner  allow  a  partner  to  attempt, 
contrary  to  the  terms  of  the  deed  and  without  just 
cause,  to  break  up  the  concern. 

It  was  argued  that  this  interlocutor  ought  to  be 
altered,  because  of  the  inconvenient  disclosures  which 
would  residt  from  it ;  inasmuch  as  certain  shareholders 
might  obtain  access  to  the  books.  Secrecy  is,  no 
doubt,   by  the   deed  of  co-partnership   enjoined,  and 
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secrecy  in  point  of  honour  ought  to    be  maintained.    Bmxrs^B^NK 
The    accounts   should  be  taken  in  such  a  manner  as  e^wd.  Collins. 
not    to   interfere   unnecessarily    with    the  business  of  lotj  ch^ceiior's 
the  concern;   and,  therefore,    I   observed    with   satis- 
faction the  statement  of  the  lA)rd  Advocate,  that  the 
accountant  was  not  to  take  away  the   accounts,   but 
that   he   was   to   go   to   the  bank,  and  there  inspect 
the  books ;  and  he  will,  of  course,    as    an   officer   of 
the  Court,  examine  them  with  all  possible  discretion. 

On  the  whole,  I   move   your   Lordships,   that   this 
interlocutor  be  affirmed. 

Graham,  Weems,  &  Graham — Law,  Holmes, 
Anton,  &  Turnbull. 
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CULLEN,        ....        Appellant. 
imandi7th  BLACK,  ....        Respondbnt. 

Jkeanber, 

Remit  with  di-       Mb.  Bethell  and  Sir  Alexander  Cockbum,  for  the 

rectiona  to  alter 

SmpiSdor"  Appellant.       The    Lord    Advocate    {Inglis),    for    the 

the  cause  upon     Respondent. 

at  the  bar  of  the       Of  this  case  there  is  a  full  report  in  the  Ck)art  of 

House. 

inotherwopds,   Session  Dccisions  (a).     It  deserves  notice  here  only  on 

the  Court  below  ^   '  •' 

re?Sj?u«*ded-    «^ccount  of  the  pecuUaT  terms  of  the  judgment,  which 

ofnew^race  It  IS  ORDERED  and  adjudged^  with  consent  of  the 
Court  of  Review  said  Appellant  and  Respondent^  by  their  Counsel  and 
both  parties  Agcuts,  appearing  at  the  bar,  as  follows,  (that  is  to 
say),  that  the  said  Cause  be,  and  the  same  is  hereby 
remitted  back  to  the  said  Court  of  Session,  with 
instructions  to  recal  the  Interlocutors  complained  of 
in  the  said  Appeal,  and  to  hear  and  decide  the  said 
cause  on  the  Pleadings  and  Documents  in  Process, 
with  the  following  mutual  Admissions  made  by  the 
said  Parties,  by  their  Counsel  as  aforesaid ;  (that  is 
to  say). 

On  the  6th  November,  1847,  the  Appellant  sent  his  clerk,  John 
Irvine,  from  Edinburgh  to  Glasgow,  to  Archibald  Kerr,  with  the 
letter  of  that  date,  No.  20  of  process,  and  446/.,  being  the  price  of 
180  shares  in  the  Great  Northern  Railway,  which  the  Appellant, 
by  his  letter  dated  the  14th  October,  1847,  No.  5  of  process,  had 
instructed  Kerr  to  buy,  and  which  Kerr,  by  letters  dated  the 
15th  October,  1847,  and  relative  purchase  note  (being  Nos.  6,  7, 
and  8  of  process),  represented  that  he  had  bought ; 

On  the  6th  November,  1847,  Kerr  waited  on  the  Respondent 
with  the  document,  No.  60  of  process,  which  had  been  already 
signed  by  Lindsay,  and  the  Respondent  having  executed  the  same, 
received  from  Kerr  120/.,  being  2/.  8«.  per  share  for  50  shares,  and 

(a)  13th  June,  1651 ;  Second  Series,  vol.  xiii.  p.  1114. 
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in  exchange  delivered  to  Kerr  the  said  document,  with  the  relative         Cuixen 
certificates  for  the  50  shares,  as  therein  mentioned  ;  Black. 

The  said  document  so  handed  over  by  the  Respondent  to  Kerr 
was,  with  the  exception  of  the  Appellant's  signature  thereto,  in  the 
state  in  which  the  document  No.  60  of  process  now  appears  ;  the 
said  document  No.  60,  so  executed  by  Lindsay  and  the  Respondent, 
was  given  by  Kerr  to  Irvine  along  with  the  letter,  No.  21  of  process, 
addressed  to  the  Appellant,  and  was,  on  the  same  6th  of  November, 
brought  by  Irvine  to  Edinburgh,  and  delivered  to  the  Appellant, 
who  immediately  subscribed  his  name  to  the  said  document. 

It  does  not  appear  that  any  communication  was  ever  made  by 
Kerr  to  the  Appellant  that  any  purchase  of  shares  in  the  Great 
Northern  Railway  had  been  made  by  Kerr  on  behalf  of  the 
Appellant,  except  the  purchase  stated  by  Kerr*s  letters  of 
15th  October,  1847; 

That  instructions  were  given  by  the  Appellant  to  Kerr  by  letter, 
No.  5  of  process,  for  the  purchase  of  180  Great  Northern  Railway 
shares,  and  that  number  of  shares  was  actually  bought  by  Kerr 
for  the  Appellant  on  the  15th  October,  1847  ; 

That  the  extracts,  Nos.  98,  127,  and  130  of  process,  and  set  out 
in  the  pleadings  in  the  said  cause,  are  true  extracts  from  the  books 
of  Kerr  and   Hector  H  Mnnro  and  the   Respondent 

respectively ; 

That  on  the  3rd  day  of  November,  1847,  three  days  before  the 
said  document  No.  60  was  executed^  a  call  of  21.  10^.  per  share  had 
been  made  on  the  shares  by  the  Great  Nortriem  Railway  Company ; 

The  first  application  on  the  subject  of  the  aforesaid  shares  by 
the  Respondent  to  the  Appellant  personally  was  made  by  letter  of 
the  2nd  October,  1848,  No.  85  of  process ; 

and  also  with  power  to  the  said  Court  to  deal  with  and 
decide  all  questions  of  expenses  between  the  parties  in 
the  said  cause,  including  the  Costs  of  the  present 
Appeal. 


Dkans— AVard. 


376 


CASES   IN   THE   HOUSE    OF    LORDS. 


18U. 

lltk  and  Uth 

March. 

SMAJfoy. 

Legitimate 
ohil<uenin 
nonaffeare  to 
look  for  relief 
under  the  poor- 
law,  not  to  the 
pariah  of  their 
birth,  but  to 
the  pariah  in 
which  their 
fiitherhada 
settlement. 

It  is  immate- 
rial whether  the 
settlement  of 
the&therwaa 
by  origin  or  by 
residence. 

The  policy  of 
the  law  is  to 
prevent  as  &r  as 
possible  the 
dispersion  of  the 
fiunily. 

The  doctrine 
of  derivative 
settlement  is 
created,  not  by 
statute,  but  by 
construction ; 
and  it  exists 
equally  in 
Scotland  as  in 

|gTicrln.nd. 

The  Jfdimrgh 
cate  over-ruled. 


ADAMSON, 
BARBOUR, 


Appellant. 
Respondent. 


Th£  facts  and  the  arguments  appear  sufficiently  from 
the  opinions  of  the  Lord  Chancellor  and  Lord  Brougham. 
The  case  is  fully  reported  below  (a). 

Mr.  Roll  and  Mr.  Anderson,  for  the  Appellant.  The 
Lord  Advocate  {Moncreiff)  and  the  Solidtor-General 
{Bet hell),  for  the  Respondent. 

The  Lord  Chancellor  (b) : 

My  Lords,  in  July^  1846^  a  man  named  Duncan 
M'Intyre,  living  with  his  family  at  Glasgow,  was  appre- 
hended on  a  charge  of  theft,  convicted,  and  transported. 
This  family  consisted  of  a  wife  and  five  children ; — the 
eldest  child  nine  years  old,  the  youngest  an  infant  of*  a 
few  weeks.  The  two  eldest  children  were  born  at 
Falkirk — the  two  youngest  at  Glasgow — the  other  child 
was  bom  at  Linlithgow,  but  died  in  March,  1847. 

The  mother,  being  unable  to  support  the  children, 
applied  to  the  proper  authorities  at  Glasgow  for  relief. 
This  relief  was  afforded  during  the  years  1847  and 
1848,  and  part  of  1849.  But  the  inspector  of  the  poor 
of  Glasgow,  the  Appellant  at  your  Lordships'  bar, 
afterwards  applied,  according  to  the  provisions  of  the 
8th  and  9th  Victoria,  chap.  83,  sec.  70  (c),  to  the  inspector 
of  the  poor  of  the  parish  of  Lochwinnoch  for  reimburse- 
ment— alleging  that  Lochwinnoch,  and  not  Glasgow, 
was  the  parish  bound  to  maintain  these  children. 

The  inspector  of  the  poor   of  Lochwinnoch,   now 

(a)  2nd  July,  1851 ;  Second  Series,  vol.  xiii.  p.  1279. 

{b)  Lord  Cran worth. 

(c)  Sections  70, 71,  72,  73. 
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Respondent^  resisted  the  demand,  and  the  case  was 
brought  in  the  first  instance  before  the  Sheriff  of 
Renfrewshire,  who  decided  in  favour  of  the  Appellant. 
It  was  then  carried  by  advocation  to  the  Second 
Division  of  the  Court  of  Session,  and  the  Judges  of 
that  Division  reversed  the  decision  of  the  Sheriff. 
Hence  this  appeal  to  your  Lordships. 

Now,  my  Lords,  it  is  the  common  case  of  both  parties 
that,  at  the  time  when  Duncan  M'Intyre  was  trans- 
ported, his  place  of  settlement  was  Lochwinnoch.  He 
was  born  there,  and  never  afterwards  acquired  a  settle- 
ment by  residence,  or,  if  he  did,  he  had  afterwards  lost 
it ;  and  the  point  to  be  determined  is,  whether  Loch- 
winnoch, the  father's  place  of  settlement,  is  the  place  of 
settlement  for  the  children,  or  whether  they  are  to  be 
considered  as  settled  where  they  were  born. 

What  is  the  law  of  Scotland  as  to  the  settlement  of  a 
child  abandoned  by  its  father,  and  driven  to  seek  relief 
under  the  Poor  Law  ? 

The  Appellant  contends  that  until  the  child  is 
emancipated,  as  we  say  in  England,  or  until  it  is 
forisfamiliated,  as  it  is  said  in  Scotland,  its  settlement 
is  constantly  that  of  the  father. 

The  Respondent,  on  the  other  hand,  insists  that  the 
child  must  seek  relief  from  the  parish  of  its  own  birth. 

It  is  to  be  observed  that  neither  in  England  nor  in 
Scotland  does  the  statute  law  make  any  provision  as  to 
derivative  settlements.  In  Scotland  there  are  but  two 
original  settlements — that  acquired  by  birth,  and  that 
acquired  by  residence.  In  England,  as  we  know,  there 
are  many ;  and  till  lately  there  were  more.  But  all  the 
settlements  which  have  been  created  by  statute  arc 
original.  No  statute  has  ever  said,  in  the  English 
law,  that  a  child  shall  derive  a  settlement  from  its 
father,  or  a  wife  from  her  husband.  But  yet  early  in 
the  administration  of  the  Poor  Laws  it  was  held  that 


▲damson 

V. 

Ba&boub. 

Lord  ChanUOor's 
eparion. 
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ADA1I90H  tijjg  ^j^g  necessarily  to  be  understood.  It  was  assumed 
Barbour.  ^^^^  ^^iq  wife  uiust  be  with  her  husband ;  that  children 
opinL^  '  must  remain  with  their  father ;  and  that  any  settle- 
ment gained  by  him  was  gained^  not  for  himself  alone, 
but  for  all  his  family. 

A  leading  case  on  this  subject  is  that  of  Cumner  v. 
Milton  {a),  where  Lord  Holt  says, "  Children  are  settled 
where  their  parents  are  settled ;  as  for  instance,  if  the 
father  is  settled  in  the  parish  of  H.,  but  goes  to  work 
in  the  parish  of  B.,  and  before  he  gains  any  settlement 
there,  has  a  son  born  in  the  parish  of  B.,  and  then 
dies,  this  child  shall  be  sent  to  the  parish  of  H.,  for  it 
is  the  settlement  of  the  father  that  makes  the  settle- 
ment of  his  child ;  and  if  the  father  hath  gained  a  new 
settlement  for  himself,  he  hath  likewise  gained  a  new 
settlement  for  his  children.^' 

This  principle  has  been  acted  on  ever  since ;  and  the 
English  Courts,  in  so  acting  on  it,  have  not  hesitated  to 
pursue  it  through  all  its  consequences.  The  doctrine, 
as  I  have  already  remarked,  is  founded  on  the  principle 
so  well  illustrated  by  Lord  Jeffrey  (i),  where  he  speaks 
of  the  father  as  the  root,  and  the  children  as  the 
branches.  Once  ascertain  in  what  soil  the  root  is 
fixed,  and  you  have  the  soil  with  which  the  branches 
are  connected ;  and  this  connection,  according  to  the 
doctrine  of  the  English  law,  must  continue,  pursuing  the 
same  metaphor,  how  often  soever  and  wheresoever  the 
tree  is  transplanted,  until  the  branch  has  been  severed, 
and  so  ceases  to  be  connected  with  the  parent  trunk. 

Oreat  difficulty  must  arise  in  the  application  of  the 
principle,  if  it  is  not  followed  through  all  its  conse- 
quences. It  is  obvious  that  if  during  nonage  (before 
emancipation  as  we  should  say  in  England),  a  child,  in 

(a)  2  Salk.  524  ;  but  more  distinctly,  3  Salk.  269. 

(b)  Htmie  v.  Halliday,  22nd  Dec.  1849 ;  Second  Series,  vol.  xii. 
p.  412. 
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consequence  of  being  deserted  by  its  father,  is  com- 
pelled to  seek  parish  relief,  it  must  look  for  it  from  the 
father's   parish.     The   father's   parish    is   the    child's        opinum. 
parish,  and  so  bound  to  maintain  it. 

This  is  certainly  the  rule  in  England,  but  it  is  said 
that  a  different  rule  obtains  in  Scotland.  A  child,  it  is 
contended,  in  a  state  of  nonage,  so  long  as  its  father  is 
alive,  has  by  the  laws  of  Scotland  no  right  to  relief. 
The  father  is  bound  to  maintain  it.  If,  from  age  or 
infirmity,  he  is  unable  to  do  so,  still  no  right  to  relief 
accrues  to  the  child.  The  father,  in  such  a  case,  has  a 
claim  to  relief,  the  extent  of  which  is  measured  by  the 
wants  of  his  child  as  well  as  his  own ;  or  rather  by  his 
own  wants,  treating  the  necessities  of  his  child  as  a  part 
of  those  wants.  Still  it  is  to  him  that  the  law  gives 
relief,  and  not  to  the  child  (a).  In  such  a  case  obviously 
the  parish  bound  to  furnish  relief  is  the  father's  parish. 
That  the  child  gets  relief  from  the  father's  parish  in 
such  a  case  is  not,  it  is  said,  the  consequence  of  any 
direct  right  in  the  child  against  that  parish,  but  of  the 
child's  claim  on  its  father.  If,  therefore,  the  parish  of 
the  father's  settlement  has,  by  his  death,  or  by  his 
having  deserted  his  family  and  absconded,  or  by  his 
having  been  transported,  ceased  to  be  under  the  obli- 
gation of  maintaining  the  father,  it  is  under  no  obli- 
gation to  maintain  the  child.  The  child  in  such  case 
seeks  relief  on  a  new  foundation — i,  e.,  on  its  own 
claim  as  a  destitute  child,  and  so  must  look  to  the 
parish  of  its  own  birth,  and  not  to  the  parish  which 
was  bound  to  maintain  the  father.  This  is  the  reasoning 
on  which  the  Court  of  Session  has  rested  its  decision. 

The  question,  my  Lords,  is,  whether  there  are  not 
other  elements  which  ought  to  have  been  taken  into 
consideration,  and  which  would  have  led  to  a  different 

(a)  In  support  of  this  contention,  the  Respondent's  counsel  cited 
Lindsay  v.  M'  Tcar^  sttpril,  p.  165. 
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ADAuaov       result  ?     I  think  there  are.     Considering  the  peculiar 
bamour.       nature  and  object  of  the  Poor  Laws, — the  aflFording 

Lord  ChanetUot^M        i*i»  i  11  ..«  •■  •• 

opinum,  relief  to  those  unable  to  maintain  themselves,  it  is 
absolutely  necessary  tliat  we  should  construe  the  pro- 
visions of  the  Legislature  so  as  to  meet  the  ordinary 
social  wants  of  those  for  whose  benefit  they  were  made. 

It  was  on  this  principle  that  we  in  England  permitted 
the  doctrine  of  derivative  settlements  at  all.  The 
monstrous  consequences  which  would  have  flowed  firom 
not  adopting  that  doctrine  were  deemed  sufficient  to 
justify  the  Courts  in  holding  that  it  was  impliedly 
contained  in  all  the  enactments  as  to  settlement.  I 
see  no  reason  why  the  same  rule  of  construction  is  not 
to  be  adopted  in  Scotland. 

If,  in  the  present  case,  the  father  had  gained  a 
settlement  by  residence,  it  is  admitted  that  by  the  law 
of  Scotland  it  would  have  enured  for  the  benefit  of  his 
children  as  well  as  of  himself.  His  residence  would 
have  been  for  purposes  of  settlement  their  residence ; 
and  when  the  children,  having  become  poor  and  desti- 
tute children,  were  obliged  to  seek  parochial  relief,  their 
claim  would  have  been  on  the  parish  where  they  had  thus 
acquired  a  settlement  by  means  of  his  residence. 

I  cannot  understand  why  a  different  consequence 
Bhould  follow  when  the  place  of  the  father's  settlement 
is  not  one  acquired  by  residence,  but  one  which  he  had 
by  birth.  The  settlement  acquired  by  the  children  by 
means  of  the  father's  residence  is  strictly  derivative. 
This  is  plain  from  its  being  immaterial  whether  the 
child  has  actually  resided  with  the  father  or  not ;  and 
indeed,  it  would  be  gained  by  a  child  under  the  age  of 
five  years,  and  who  could  not  therefore  have  resided  for 
the  statutory  term. 

What,  then,  is  the  principle  which  gives  this  deri- 
vative settlement  to  the  children  ?  There  is  no  enact- 
ment on  the  subject,  and  it  is,  as  I  conceive,  merely  the 
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result  of  a  construction  which  the  Courts  have  felt       ^^«>» 
warranted  in  puttins:  on  the  statutes  relating  to  the         ^^"^ 

Lard  CJumcdhr't 

maintenance  of  the  poor,  namely,  that  for  all  purposes        opmum, 
relating  to  the  settlement,  the  father  is  understood  to 
comprise  in  himself  all  his  children  who  are  in  a  state 
of  nonage. 

I  observe  the  Lord  Justice  Clerk  (a)  says  that  "  this 
matter  of  the  supposed  cruelty  of  separation  is  merely 
an  argument  of  sentiment."  Now  I  entirely  agree 
that  it  would  be  most  unfit  to  violate  or  strain  the  law 
in  order  to  escape  any  supposed  or  even  any  real 
hardship  in  its  application.  But  the  point  here  is,  not 
what  is  the  consequence  of  an  admitted  law,  what  are 
the  evils  or  hardships  which  it  occasions, — but  what  is 
the  law  ?  And  in  answering  that  inquiry,  where  there 
is  no  positive  statute  to  guide  us,  it  is  surely  a  legiti- 
mate element  for  consideration  that  one  interpretation 
avoids,  while  the  other  admits  and  sanctions,  what  is 
harsh  and  revolting  to  the  common  feelings  of  our 
nature.  In  the  English  case  of  Cumner  v.  Milton  {b), 
to  which  I  have  already  referred,  Mr.  Justice  Powell 
(a  very  high  authority),  is  reported  to  have  said, 
"  The  children's  settlement  shall  not  be  divided  from 
the  father,  for  that  would  be  unnatural."  He  gives 
us  as  a  reason,  and  as  the  only  reason,  for  what  he 
considered  to  be  the  law,  that  the  contrary  construction 
would  be  unnatural. 

The  same  reasoning  is,  I  apprehend,  equally  appli- 
cable to  Scotland. 

I  do  not  discover  in  the  Scotch  text- writers,  or  in 
the  decided  cases,  until  very  recently,  anything  tending 
to  bring  into  question  these  principles.  On  the  con- 
trary, settlement  by  "parentage"  is  spoken  of  as 
something  well-known  to  the  law  of  Scotland  in  the 

(a)  Second  Series,  vol.  xiii.  p.  1281. 
(6)  2Salk.528. 
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treatises  as  well  of  living  as  of  deceased  writers  on 
this  branch  of  the  law.     And  the  doctrine  was  acted 

Lord  ChanceUar't  .        .-,  «    ^   ,  ..       ,  *^  /    v     .      ^--^ 

opinion.  on  m  the  case  of  Coldingham  v.  Dunse  (a),  m  1779; 
Howie  V.  Arbroath  (i),  in  1800,  (which  was  a  case  of 
desertion  by  the  father,  and  not  of  his  death) ;  and  in 
the  case  of  Lasswade  {c),  in  1844  ;  and  there  are  other 
authorities  to  the  same  effect. 

I  am  aware  that  in  these  cases  the  settlement  by 
parentage  was  a  settlement  gained  by  the  residence  of 
the  parent,  not  that  of  his  birth ;  but  I  have  already 
said  that  I  am  unable  to  discover  any  ground  of  dis- 
tinction in  principle  between  the  two  cases.  The  moral 
necessity  of  treating  the  whole  family  as  one  and 
indivisible  is  the  same  in  both  cases.  The  evil  of  dis- 
persing (rf)  the  children  into  different  parts  of  the 
kingdom  instead  of  keeping  them  together,  and  so 
giving  to  family  affection  its  fair  chance  of  operating 
favourably  on  the  character  and  contributing  to  the 
happiness  of  its  objects,  is  as  great  when  the  parent 
has  not,  as  when  he  has,  gained  a  settlement  by 
residence. 

I  am  aware  that  in  coming  to  this  conclusion  your 
Lordships  will  be  not  only  overruling  the  decision  of 
the  Court  of  Session  in  the  present  case,  but  that 
you  will  be  acting  in  opposition  to  the  principles  on 
which  that  Court  acted  in  the  Jedburgh  case  (e).  That 
is  undoubtedly  true.  In  fact,  it  was  candidly  stated 
that  the  present  appeal  was  intended  to  call  in 
question  the  doctrine  of  both  cases. 

But,  my  Lords,  I  am  clearly  of  opinion  that  by  the 

(a)  Morr.  10,682.  (b)  Morr.  app.  voce  Poor  No.  1. 

(c)  Second  Series,  vol.  vi.  p.  956. 

{d)  According  to  the  decision  below,  the  two  eldest  children 
would  have  gone  to  Falkirk ;  the  third,  if  alive,  to  Linlithgow ;  and 
the  two  youngest  ones  would  have  remained  at  Glasgow. 

(e)  Inspector  of  St,  Outhbert'sy.  Inspector  of  Jedburgh,  26th  Feb., 
1851 ;  Second  Series,  vol.  xiii.  p.  788, 
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law  of  Scotland^  as  well  as  by  that  of  England^  legiti- 
mate children  during  nonage  are  to  be  considered  as  so 
far  identified  with  their  father^  that  it  is  to  his  place  of  opiniat,, 
settlement,  however  constituted,  that  they  are  to  look 
for  relief  when  they  are  so  circumstanced  as  to  be 
entitled  to  relief  at  all.  And  I  come  to  this  con- 
clusion because  any  other  interpretation  of  the  laws  of 
settlement  would  or  might  lead  to  a  harsh  and  violent 
severance  of  the  domestic  tie  in  a  manner  which  I 
cannot  believe  the  Legislature  to  have  contemplated. 

Lord  Brougham  : 

My  Lords^  I  have  had  the  advantage  of  perusing  my  Lord  Brougham's 
noble    and    learned    friend^s    opinion,    and,    entirely 
agreeing  as  I  do  with  that  opinion,  I  need  not  trouble 
your  Lordships  further,  except  with  a  very  few  words 
respecting  the  state  of  the  case  in  the  Court  below. 

One  should  hesitate  in  reversing  a  decision  however 
the  argument  might  have  turned,  if  there  had  been  a 
distinct  and  clear  unanimity  below.  But  that  is  very 
far  from  being  the  fact  here ;  for,  my  Lords,  we  are  to 
consider  this  case  as  intimately  connected  with  the 
Jedburgh  case  ;  and  in  truth,  as  my  noble  and  learned 
friend  has  observed,  the  Jedburgh  case,  to  all  intents 
and  purposes,  may  be  said  to  be  now  before  us.  Now, 
my  Lords,  I  advert  to  the  Jedburgh  case  merely  for  the 
purpose  of  supporting  my  position,  that  on  the  present 
occasion  there  is  anything  rather  than  an  unanimous 
decision  of  the  Judges  in  the  Court  below.  The 
Jedburgh  case  was  disposed  of  by  three  most  able  and 
learned  Judges  undoubtedly,  the  Lord  Justice  Clerk, 
Lord  Cockbum,  and  the  late  Lord  Moncreiff.  But 
Lord  Medwyn  differed  from  his  learned  brethren,  and 
Lord  Medvryn  had  agreeing  with  him  the  learned  Lord 
Ordinary  (Lord  Cuninghame),  from  whom  the  case  had 
come  to  the  Inner  House.     Consequently  the  Jedburgh 
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ADAMsoN  case  was  carried  by  the  narrow  majority  of  three 
Barbour  Judges  to  two.  I  need  say  nothing  of  the  other  case  of 
^^,^'^^*  Hume  V.  Halliday,  in  which  we  have  the  benefit  of 
Lord  Jeffrey^s  opinion  clearly  in  thfe  same  direction 
with  that  which  has  been  now  expressed  by  my  noble  and 
learned  friend,  and  against  the  decision  of  the  Court 
below. 

My  Lords,  the  text-writers,  up  to  a  very  late  period, 
seem  to  have  had  no  doubt  upon  this  subject.  There  is 
the  late  Mr.  William  Bell  (a),  Mr.  Hutchinson  (i),  the 
late  Professor  Bell  (c),  and  I  think  one  or  two  others, 
living  authors,  and  therefore  not  to  be  referred  to. 
They  appear  to  have  had  no  doubt  respecting  derivative 
settlement  being  the  law  of  the  land(rf);  and  I  can 
see  no  difference  whatever  (any  more  than  my  noble 
and  learned  friend  can)  between  derivative  settlement, 
as  applied  to  a  case  where  a  parent  has  acquired  it  by 
industrial  residence  as  it  is  termed,  and  one  in  which 
he  has  acquired  it  in  any  other  way.  But  I  decline, 
after  the  able  and  distinct  statement  of  my  noble  and 
learned  friend,  to  enter  further  into  the  argument.  ' 
Inierlocmtors  reversed. 

(a)  Law  Dictionary,  747. 

{b)  Justice  of  Peace,  voL  ii.  p.  64.  (c)  Prin.  §  2167. 

{d)  In  the  case  of  The  Parish  of  Lasswade  v.  77ie  Parish  of 
St,  CuthberVs,  6th  March,  1844,  Second  Series,  voL  vi.  p.  956,  the 
inquiry  was  as  to  the  settlement  of  the  mother ;  which  showed  that 
derivative  settlements  were  known  to  the  law  of  Scotland. 


Ward. — Deans  &  Rogers. 
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COLLINS  AND  ANOTHER,        .        Appellants. 

YOUNG, ReBPONDRNT  (a).  iJt^Marck. 

The  Solicitor-General  (Bethell)  and  Mr.  Roll,  for  the  not  appoint  a^' 

roooivor  or 

Appellants.      The    Lord    Advocate    (Moncreiff)   and  IJ^U^*^^^^ 
Mr.  W.  M.  James,  for  the  Respondent.  S?ta£^*i 

mflBolved  by  the 
death  of  one  of 

The  Lord  Chancellor  {b) :  ^**Bi5S?thS 

My  Lords^  in  this  ease  certain  contractors  had  agreed  interfere,  there 

must  be  evidence 

to  do  certain  railway  works,  and  one  of  them  died  of  some  breach 

^  '  or  nM^lect  of 

before  the  works  were  completed.  2S^^^^ 

In  January,  1852,  his  representative  applied  to  the  aSthJrfJSd^y 
Court  of  Session  by  petition  for  the  appointment  of  a  thlconcem.^^ 

On  such  points 

judicial  factor,  or  receiver,  to  wind  up  the  concern  for  there  is  no 

•*  '  3  r  diflTerence 

both  parties.      The  Court  granted  the  appointment :  ^aJJ^^'^^ 
and  it  is   against  the   interlocutor    so   appointing   a  thatof^iand. 
receiver  that  the  present  appeal  is  brought   to  this        opinum. 
House. 

My  Lords,  what  is  the  law  of  Scotland  with  regard 
to  the  surviving  partners  in  a  mercantile  contract  ?  I 
take  it  to  be  exactly  the  same  as  the  law  of  England, 
and  this  indeed  appears  from  the  very  learned  judg- 
ment of  Lord  Cockbum  (c),  who  says,  "  When  a  partner 
dies,  a  right  to  wind  up  the  partnership  concerns  is  by 
law  vested  in  the  surviving  partners.  This  is  the 
principle  on  which  all  such  estates  are  managed.  This 
is  a  right  unquestionably  which,  like  all  other  things, 
is  liable  to  be  abused,  and  the  Court  may  be  called 
upon  to  interfere  with  the  surviving  and  legal  winder-up. 
But  then  a  case  of  abuse  must  be  at  least  stated  against 

(a)  Reported  24th  Feb.,  1852  ;  Second  Series,  vol.  xiv.  p.  540. 

(b)  Lord  Gran  worth. 

(c)  Second  Serien,  vol.  xiv.  p.  543. 

c  c 
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him^  why  the  winding-up  should   be  taken  out  of  his 
Touifo.        hands/'     This  view  of  the  law  is,  I  conceive,  perfectly 


Lord  ChameeUor't    COlTCCt  (fl) 


Now,  the  contracts  having  been  completed,  and  there 
remaining  nothing  to  do  but  to  get  in  what  is  due  from 
the  Railway  Company,  why  are  the  two  surviving 
partners  not  to  exercise  their  right  of  winding-up  the 
concern?  Two  grounds  have  been  aUeged  for  calling 
on  the  Court  to  interfere — the  one  is,  that  whatever 
may  be  the  ordinary  right,  in  this  case  it  is  specially 
limited  by  the  terms  of  the  contract.  It  is  said,  that 
by  the  terms  of  the  contract  it  was  stipulated  that 
Collins  should  receive  the  money  that  was  coming  from 
the  Railway  Company ;  it  was  so  stipulated  by  what  is 
called  a  mandate,  that  is,  an  authority  given  to  him 
by  the  two  other  partners — by  Young,  and  by  the 
other  surviving  partner.  Young  having  died,  the 
mandate  came  to  an  end  it  is  said.  But  what  then  ? 
Suppose  it  is  so ;  undoubtedly  the  result  is,  that  Collins 
can  no  longer  continue  to  receive  by  virtue  of  that 
mandate.  What  follows?  Simply,  that  the  parties 
are  remitted  to  their  original  rights,  which  they  would 
have  had  if  there  had  been  no  such  mandate.  I  state 
this  with  the  more  confidence,  because  no  such  point  as 
that  to  which  I  have  referred  was  ever  made  below, 
and  in  truth  there  is  no  mention  in  the  petition  of  the 
mandate  at  aU ;  it  is  only  because  it  accidentally  found 
its  way  in  the  answer  to  the  petition,  that  the  parties 
now  seize  upon  it  as  a  tabula  in  nat^agio  that  may 
float  them  through,  when  every  thing  else  has  failed. 

Then  the  other  point  is  one  which  is  to  be  found 
in  what  Lord  Cockbum  says,  that   "  this  is  a  right 

(a)  In  Hardie  v.  Giover,  18  Ves.  281,  Lord  Eldon  said, "  I  have 
frequently  disavowed  that  a  receiver  is  to  be  appointed  merely  on 
the  ground  -of  a  disRolution  of  paKnership.  There  must  be  some 
breach  of  dutv." 


optnton. 
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unquestionably  which,  like  all  other  things,  is  liable  to  ^]^i^^^ 
be  abused,  and  the  Court  may  be  called  upon  to  inter-  youno. 
fere  with  the  surviving  and  legal  winder-up/*  The  Lord  ch^^uor'$ 
Respondents  argue  there  are  such  circumstances  here ; 
for  that  there  has  been  an  unwarrantable  delay  in  getting 
in  this  money.  Even  if  there  were  nothing  suggested 
but  delay,  still  if  that  delay  were  unconscionable  or  un- 
reasonable, it  might,  and  I  think  it  would,  be  a  very 
proper  ground  for  interference ;  but  unless  it  is  very 
clearly  made  out,  one  would  be  very  loth  to  believe  that 
in  point  of  fact  there  can  have  been  any  unnecessary  delay 
in  a  case  where  the  moneys  to  be  got  in  belonged,  as  to 
two-thirds,  to  the  parties  who  were  endeavouring  to  get 
them  in,  and  who  have  had  every  interest  to  act  with 
the  greatest  possible  diligence.  They  might,  however, 
have  neglected  their  duty^  and  if  they  had  neglected  their 
duty,  the  Court  might  have  been  justified  in  acting  on 
the  delay  so  established.  But  what  are  the  facts  of  the 
present  case?  It  is  said  in  the  petition,  unsupported 
by  any  evidence,  that  they  have  been  guilty  of  delay. 
The  delay  is  totally  denied  by  the  answer.  The 
answer  says,  we  did  every  thing  we  possibly  could. 
The  Railway  Company  disputed  the  accuracy  of  our 
demand,  and  we  were  compelled  to  submit  to  an  arbi- 
tration. We  have  been  guilty  of  no  delay  that  we  could 
avoid ;  on  the  contrary,  everything  has  been  done  to 
push  the  matter  forward  with  all  the  rapidity  in  our 
power. 

Therefore,  my  Lords,  with  the  greatest  deference  to 
the  majority  of  the  learned  Judges  who  have  appointed 
this  receiver,  it  seems  to  me  they  have  acted  upon  an 
assumption  of  the  untruth  of  the  facts  stated  in  the 
answer,  there  being  nothing  to  rely  on  but  the  answer. 
If  the  statement  in  the  answer  were  untrue,  some  steps 
should  have  been  taken.  This  was  not  the  proper 
remedy.     Here  the  only  question  was,  whether  a  case 

c  0  2 
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Collins  and     WES  made  OH  the  petition  and  answer  to  justify  the 

ANOTHER  ,  /.  .  -«r  -I  •  i 

TouNo         appointment  of  a  receiver.    You  have  assertion  on  the 
Lord  ch^teettcr't  ^^®  ®^^®  ^^^  dcuial  ou  thc  othcr.     How  can  you  say 
'^^^'        then  that  delay  is  established  ? 

It  appears  to  me  that  this  is  a  case  in  which  the 
petition  ought  to  have  been  refused.  I  shall,  therefore, 
feel  it  my  duty  to  move  your  Lordships  that  this 
interlocutor  be  reversed. 


lord  Brouffham'M      Lord  Brougham  :  My  Lords,  I  entirely  agree. 

opinion. 

The  Solicitor-General :  There  has  been  a  subsequent 
interlocutor  by  which  the  Respondent  has  been  ordered 
to  restore  matters  in  the  event  of  the  interlocutor  being 
reversed. 

The  Lord  Chancellor:  The  House  decides  what 
ought  to  have  been  decided  below,  namely  that  the 
petition  should  have  been  refused  with  costs. 

Robertson  &  Simson. — Richardson,  Loch, 
&  M'Laurin. 
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WISHART,        ....        Appellant.  i88s. 

WYLLtlS, Respondent  (a).  iith,andiith 

ApriL 

This  case  was  one  almost  entirely  of  unreportable  j^^^' 

detail;  the  contest  relating  to  the  alleged  encroach-  pjS^i^T^ 

ments  of  a  certain  brook  or  burn;  the  value  of  the  ri^eru^raroec- 

disputed  matter  falling  short   of  40/. — the  litigation  tothesoii^iwgiM 

admediam 

extending  over  thirteen  years — the   chief  contending  "^j^onofthe 

parties  being  two  gentlemen  of  the  law — a  writer  to  the  ij^jf  S'SSJJl? 

Signet  at  Edinburgh,  and  a  solicitor  in  Paisley.  ^§J?S!??8«). 

The  ZA)rd  Advocate  {Moncreiff),  the  Solicitor-General  wh^  ai^id' 

Ordinary 

{Bethelt),  Mr.   Rolt,   Mr.  Anderson,  and  Mr.  Gordon  revieiiro  a  judg- 
appeared  as  counsel  for  the  different  parties.  ■**«'*^ 

The  Lord  Chancellor  (i),  in  moving  that  the  ^^^SS^' 
decision  appealed  from  should  be  affirmed,  adverted  to 
a  point  upon  which  the  Court  below  had  not  expressed 
any  positive  opinion — namely,  what  ought,  in  general, 
to  be  deemed  the  boundary  where  two  estates  are 
separated  by  a  river. 

The  Lord  Chancellor  laid  it  down  that  the  law  on 
this  subject  admitted  of  no  doubt.  "If,'*  said  his 
Lordship,  "  a  stream  separates  properties  A  and  B— 
primd  facie,  the  owner  of  the  land  A,  as  to  Aw  land,  on 
one  side,  and  the  owner  of  the  land  B,  as  to  his  land, 
on  the  other,  are  each  entitled  to  the  soil  of  the  stream, 
usque  ad  mediam  aqtuB — that  is,  primd  fade  so.  It  may 
be  rebutted;  but,  generally  speaking,  an  imaginary 
line  running  through  the  middle  of  the  stream  is  the 
boundary ;  just  as  if  a  road  separates  two  properties, 

(a)  Reported  in  the  Court  below,  12th  Jane,  1851 ;  Second  Series, 
voLxiii.  p.  1100. 

Q>)  Lord  Cranworlh. 
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wisHART  the  ownership  of  the  road  belongs  half-way  to  one, 
wtlue.  j^jj^  half-way  to  the  other.  It  may  be  rebutted  by 
^^"^i^^^^"  circumstances,  but  if  not  rebutted,  that  is  the  legal 
presumption.  Then  if  two  properties  are  divided  by  a 
river,  the  boundary  is  an  imaginary  line  in  the  middle 
of  that  river — ^but  to  say  that  the  whole  of  the  river  is 
a  sort  of  common  property,  which  belongs  to  no  one,  is 
not  a  correct  view  of  the  case'^  (a). 

The  Lord  Chancellor  also  delivered  the  following 
opinion  as  to  the  manner  in  which  the  Court  of  Session 
ought  to  proceed  under  the  Scotch  Judicature  Act, 
6  Geo.  4,  c.  120,  s.  40,  enacting  that — 

When  in  causes  commeuced  in  any  of  the  courts  of  the  sheriffs 
matter  of  fact  shall  be  disputed,  and  proof  shall  be  taken,  the 
Court  of  Session,  in  reviewing  the  judgment  proceeding  on  such 
proof,  shall  distinctly  specify  in  their  interlocutor  the  several  facts 
material  to  the  case,  which  they  find  to  be  established  by  the  proof, 
and  express  how  far  their  judgment  proceeds  on  the  matter  of  fact 
so  found,  or  on  matter  of  law,  and  the  several  points  of  law  which 
they  mean  to  decide  ;  and  the  judgment  on  the  cause  thus  pro- 
nounced shall  be  subject  to  appeal  to  the  House  of  Lords,  in  so  far 
only  as  the  same  depends  on,  or  is  affected  by  matter  of  law,  but 
shall,  in  so  far  as  relates  to  the  facts,  be  held  to  have  the  force  and 
effect  of  a  special  verdict  of  a  jury,  finally  and  conclusively  fixing 
the  several  facts  specified  in  the  interlocutor. 

With  reference  to  this  clause,  the  Lord  Chancellor 
expressed  himself  in  these  terms  : 

My  Lords,  I  apprehend  it  was  the  duty  of  the  Lord 
Ordinary  in  the  present  case  to  find  what  the  facts 
were,  as  he  deduced  them  from  the  evidence  before  the 
Sheriff,  and  apply  the  law  to  the  facts  so  found.  But 
instead  of  doing  so,  the  Lord  Ordhiary  adheres  to  the 
finding  of  the  Sheriff  simpliciier.  The  Judges  of  the 
Inner  House,  however,  to  whom  the  case  was  carried, 
said  most  correctly — "  That  will  not  do ;  you  must  find 

(a)  See  as  to  public  navigable  rivers,  which  are  inter  Regalia,  the 
case  of  The  Lord  Advocate  v.  Hamiltony  mpra,  p.  46. 


CASES  IN  THE  HOUSE   OF   LORDS.  391 

what  the  facts  are,  and  then  to  the  facts  so  found,  you  wisuakt 

must  apply  the  law/'     My  Lords,  I  entirely  agree  with  wyluk. 

the  Judges  of  the  Inner  House.  cpinlon. 


UicuAaDsoN,  Loch,  &  M'Laurin. — Deans  &  Rogers. 
— Robertson  &  Simson. 
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FRASER, AprELLAAT. 

^^  HILL  AND  OTHBBS,    .  Rbsfordkiits. 

^?^***  This  case,  which  is  tcit  ftillv  reported  in  the  Court 

2;^2Jl^r^  below  (a),    came    before    the   House    on    a    Bill    of 
e^r^'  Exceptions. 

^^t.^.  At  the  trial,  the  presiding  Judge  (Lord  Robertson) 

in^  contnct  su-   was  Called  upon  by  the  Respondents'  counsel  to  direct 

pniating  to  con- 

cMithenameof  the  jurv  "that,  ou  thc   facts   proTcd,"  there  was  no 

any  partner  can  j      •  ^  r  ^ 

**Bjftf  the  con-  1*^*^  pawubroking   partnership  betweeu  the  parties 

S^^l^^S^  ^  the  issues  mentioned.   The  ground  of  the  application 

ryii^HoQwoaid  was  that  the   cvidcnce  failed   to   show  the  necessary 

uig|^^^  publication  of  the  partners'  names  as  required  by  the 

!3S7**^i?\"  Pawnbrokers'  Act  (4). 

caption  which  ^   ' 

Ji^SS"  "^^  learned  Judge  having  refused  so  to  direct  the 

S^SySS^  ™  j*"7>  ^^  exceptiou  was  taken  to  his  chai^  (c). 

the  modTorcar-       Thc  exccptiou,  upou  full  ai^umcut,  was  allowed  by 

ryiny  it  on  had 

renderedit  iUe-     the  Judgcs  of  the  First  Diyisiou,  who  accordingly  set 

gal—Btirfabad  ^  °  ^ '^ 

^^A^^^^ptkm    *^^®  ^^^  verdict,  and  granted  a  new  trial.   The  present 

to  bS^nSSri*  appeal  was  against  that  decision. 

^^M^       The  SoHcitor^Gmeral  (Bethell)^  and  Mr.  Brantwell, 

decide  and  nt 
the  matter  right, 

*^5^**°-.v  («)  l^il»  Januarv,  1S52  ;  Second  Series,  voL  xiv.  p.  336. 

^Vlfe0FO mIO  coo*  *  _ 

tract  ie  in  (&)  30  &  40  Geo.  3,  c.  99.      This  act  requires  that  the  name 

wtM^^  stipa-   of  every  partner  in  a  pawnbroking  concern  shaU  appear  over  the 
c(^^4^Mai«   ^^^^  ®^  ^*  promaes,  and  be  inserted  in  the  licences  and  .'pawn- 

<«truinent«  the  (c)  The  Bill  of  Exceptions  stated  that, ''  Lord  Robertson  having 

2S3e™*^  charged  the  jury,  the  counsel   for  the   Defenders  (Respondents) 

onteaci^ethe^  excepted  to  the  charge,  in  so  far  as  his  Lordship  had  refused  to 

reeoit  of  dream-  direct  the  juTv  that,  on  the  ficts  proved,  there  was  no  lawful  part- 

bhflhedbj  parole  nership  between  the  Pursuer  (Eraser)  and  Alexander  Hair  in  the 

find,  tSm^SaoT  ^w^siness  of  pawnbrokers  between  the  years  1840  and  18ii.'* 

tmei,  that  it  com- 

prised  in  its 

inceptioa  a  stqwilatkn  for  concealment ;   6om  whence  thc  Court    is   to  deduce  thc  infierenoe  of 

ilkfiialitj. 

The  rue  according  to  which  the  Jod^,  and  not  the  jury,  decides  questions  of  "{wvhabie  caaae" 
upon  malieioiis  prosecatkna*-— k  a  special  and  exceptkcial  role  of  ancient  date. 
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for  the  Appellant :     The  exception  ought  not  to  have        ^*^* 

been    allowed.     It   was   equivocal.     It   might   mean      ^othem^ 

either  that  the  contract  was  illegal  in  its  inception^ 

or  it  might  mean  that^   although  not  illegal  in  its 

inception^  the  mode  of  carrying  it  on  had  been  illegal. 

But  the  mere  mode  of  carrying  it  on  would  not  have 

b^n  sufBicient  to  make  the  contract  itself  illegal  (a). 

[Lord  Chancellor:     No — not  though  the  illegality 

were  ever  so  soon   after  the  date  of  the  contract.] 

But  in  the  present  case  the  Judge  at  the  trial   did 

leave  the  question  of  illegality  to  the  jury.     It  was 

for  the  Respondent  to  establish  illegality;  which  was 

not  to  be    presumed.     The    exception    should    have 

stated  whether   the    objection  affected   the  contract 

in  its  inception,  or  arose  from  the  mode  of  carrying 

on  the  business  {Bayne  v.  Whitehaven  Railway  Com^ 

pany)  (A).     [Lord  Chancellor:    You  must  so  except 

as  that  the  Judge  may  decide,  and  set  the  matter  right 

if  he  can.] 

The  Lord  Advocate  (Moncreiff),  and  the  Dean  of 
Faculty  {Inglis),  for  the  Respondents :  Certain  facts  in 
this  case  are  uncontroverted.  As  to  these,  it  was  not 
necessary  to  take  the  sense  of  the  jury ;  but  it  was  the 
duty  of  the  Judge  to  direct  upon  them  that  the  contract 
was  illegal.  The  illegality  followed  from  the  omission 
of  the  name,  first  over  the  door ;  secondly,  in  the  pawn- 
tickets; and,  thirdly,  in  the  licences.  The  Judge 
refused  to  give  the  direction  required ;  and  therefore 
the  exception  to  his  charge  was  properly  allowed.  The 
case  is  analogous  to  that  of  "  reasonable  or  probable 
cause "   in   malicious  prosecutions  —  the   decision   of 

(a)  Per  Lord  Chfiucellor  Brougham :  "  If  a  contract,  legal  in  itself, 
has  been  made,  nothing  done  afterwards,  how  illegal  soever,  can 
operate  to  make  the  contract  unlawful.'*  Armstrong  v.  Armstrong, 
3  Myl.  &  K.  64 ;  and  see  the  remarks  of  Lord  Denman  in  the 
same  case.  {b)  7  Bell,  App.  Ca.  79 
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fbaucb        which  appertains  to  the   Judge  and  not  to  the  jury 
{Mitchell  V.  WUUams)  (a). 


Hill  and 

OTBEH& 


Lord  Ohtmeeihr's 
opinkm. 


Thinking  the  case  too  clear  to  require  any  reply  on 
behalf  of  the  Appellant^  the  following  remarks^  in 
moving  for  judgment^  were  delivered  by 

The  Lord  Chancellor  {b)  : 

My  Lords,  the  point  in  this  case  lies  in  the  very 
narrowest  compass,  and  my  mind  is  so  thoroughly 
made  up  that  it  would  be  nothing  short  of  mere  affec- 
.  tation  to  listen  to  any  further  argument  upon  it.  The 
decision,  moreover,  relates  to  a  subject  with  which  the 
very  learned  Judges  who  have  pronounced  it  are 
perhaps  not  quite  so  familial*  as  those  who  preside  iu 
the  Courts  of  this  country.  Had  they  been  so,  I 
cannot  but  think  that  the  error  into  which  I  humbly 
conceive  they  have  fallen  could  not  by  possibility  have 
occurred. 

The  ground  of  the  action  was  that  the  Appellant 
having  been,  from  the  year  1840,  a  partner  as  a  pawn- 
broker with  one  Hair, — that  person  in  the  early  part  of 
1 845  fraudulently  assigned  over  to  certain  other  persons. 
Hill  and  Sinclair,  the  partnership-stock,  admitting  them 
into  partnership,  and  ousting,  or  endeavouring  to  oust, 
him,  the  Appellant,  from  a  participation  in  the  profits 
of  the  concern,  in  which  he  was  jointly  interested  with 
Hair.  The  object  of  the  suit  was  to  call  to  account 
those  persons  who  had  thus  been  taken  into  partnership 
by  this  fraudulent  assignment,  it  being  alleged  that 
they  were  cognizant  of  the  interest  that  Fraser  had  in 
the  property. 

My  Lords,  there  can  be  no  question  that  it  is  an 
illegal  thing  for  any  person  to  carry  on  the  business  of 
a  pawnbroker  without  having  his  name  disclosed.    The 

(a)  11  Mee.  &  Wei.  205.  (h)  Urd  Cianworth. 
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necessary  corollary  is,  that  no  contract  made  so  to  carry        *'"***" 
on  the  business  of  a  pawnbroker  can  be  valid.  ^VmS^ 

Now  the  defence  set  up  to  Eraser's  demand  in  this  urd  ch^^eHUn-'t 
suit  was,  that  the  pawnbroking  business  was  a  partner- 
ship^ and  that  it  had  been  carried  on  as  a  partnership 
upon  a  contract  that  he.  Eraser,  was  not  to  have  his 
name  appear.  That  was  the  substance  of  the  defence, 
and  that  was  the  matter  proceeded  on  eventually,  it 
being  a  question  purely  of  fact;  and  certain  issues  were 
directed  which  it  was  supposed  would  raise,  and  which 
in  fact  did  raise,  the  whole  question  in  dispute. 

The  first  issue  was  *'  whether  the  said  deed,  bearing 
to  be  a  deed  of  copartnery,  was  executed  between  the 
said  Alexander  Hair,  the  Defender  Walter  Hill,  and  the 
said  deceased  James  Sinclair,  fraudulently  and  wrong*- 
ously,  for  the  purpose  of  transferring  and  dealing  with 
stock  and  property  belonging  to  the  Pursuer,  or  in 
which  he  had  an  interest  from  its  being  partnership 
property,  and  from  his  having  been  a  partner  of  the 
firm  of  Alexander  Hair  and  Company,  Glasgow,  to  his 
loss,  injury,  and  damage  ?  " 

My  Lords,  that  is  the  only  issue  to  which  I  need 
direct  your  attention.  And  the  question  to  be  decided 
was,  whether  the  partnership  deed  was  a  fraud  by 
reason  of  its  being  a  contrivance  to  transfer  to  the  new 
partners  that  property  in  which  Eraser,  the  Appellant, 
had  an  interest.  I  doubt  whether,  according  to  the 
older  forms  of  proceeding  in  this  country,  such  an  issue 
could  have  been  endured,  because  it  raises  a  sort  of 
negative  pregnant.  But  I  will  assume  that,  substan- 
tially, it  raised  this  question, — whether  their  act  of 
partnership  was  a  legal  partnership;  and  if  it  was,  then 
whether  the  deed  was  wrongous  and  fraudulent  as 
between  Hair,  the  assignor,  and  Eraser,  the  present 
Appellant. 

The  case  comes  to  trial,  and  at  the  trial  a  number  of 
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pbaber        witnesses  are  called  on  the  part  of  Fraser,  for  the 

*OTHE^^       purpose  of  showing — first,  that  there  was  a  partnership 

Lord ch^ceUor's  and  a  legal  partnership;  and  the  way  in  which  he 

opwion, 

attempts  to  prove  that  is  this  : — He  calls  a  number  of 
witnesses,  who  all  state  the  fact  that  in  substance  he 
did  appear  as  a  partner ;  some  speaking  with  more  and 
some  with  less  distinctness.  Robert  Steel  says,  "I 
have  heard  both '' — that  is,  both  Fraser  and  Hair — 
"  talk  of  it.  It  was  quite  well  known  they  were  part- 
ners. They  had  a  law-suit  about  it.  Hair  remained 
in  possession  after  that,  and  a  while  after  he  gave 
it  up.  I  had  conversations  with  Hill  before  the 
dispute  or  law-plea.  Hill  said  Fraser  was  a  partner 
with  Hair,  but  had  denuded  himself  by  not  having  his 
name  in  the  licence.  He  often  talked  about  it,  and 
he  knew  well  they  were  partners.  It  was  publicly 
known.^'  And  several  other  witnesses  speak  much  to 
the  same  effect. 

Now  the  first  question  is — If  this  were  not  a  pawn- 
broking  concern,  but  some  other  concern  in  which 
there  was  no  necessity  for  the  name  appearing,  do 
these  facts  satisfy  you,  the  jury,  that  there  was  a 
{)artnership  at  all?  There  were  no  partnership  articles, 
— there  was  no  agreement  or  memorandum  in  writing, 
— nothing  but  these  circumstances  from  which  you, 
the  jury,  may  or  may  not  infer  a  partnership.  Now, 
do  they  or  do  they  not  satisfy  you  of  that  ?  If 
they  do  not,  there  is  an  end  of  the  case.  There 
was  no  partnership  at  all.  Consequently  it  was  no 
fraud  to  transfer  the  property,  in  which,  in  that  state 
of  things,  it  would  be  quite  obvious  that  Fraser  had 
no  interest. 

But  the  second  question  is  this — If  Fraser  and  Hair 
were  partners,  was  it  part  of  the  original  agreement 
that  Eraser's  name  should  be  concealed  ?  That  is  to  be 
inferred  or  not  from  all  the  circumstances  of  the  case. 
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One  of  the  most  important  facts  to  lead  to  the  inference        fraskr 
that  it  was  part  of  the  original  contract,  is  the  fact,  that        otSs^'*' 
from  the  beginning  to  the  end,  Fraser^s  name  never  Lwd  ctumuiim'it 

opinion. 

once  appeared.  It  never  appeared  over  the  door — 
according  to  the  evidence  at  least — it  never  appeared 
on  the  pawnbroker's  tickets,  and  it  never  appeared  in 
the  licences.  I  think  that  the  conclusion  may  be  very 
reasonably  drawn,  as  a  matter  of  fact,  that  it  was  part 
of  the  original  contract.  But  that  is  a  question  of  fact 
to  be  decided  by  the  jury,  and  not  a  question  of  law  to 
be  determined  by  the  Judge.  There  cannot  be  the  least 
doubt  upon  the  point;  and  what  the  Judge  should 
have  done — and  I  dare  say  what  he  did — what  any 
Judge  would  have  done  if  asked  by  both  parties, — was 
to  point  out  to  the  jury,  first  of  all,  that  the  question 
was.  Are  you  satisfied  that  Mr.  Eraser  was  a  partner  at 
all?  And  then,  if  you  are  satisfied  that  he  was  a 
partner,  Are  you  satisfied  that  it  was  or  was  not  a  part 
of  the  original  terms  or  stipulations  of  the  contract 
that  his  name  should  be  concealed — ^that  he  should,  in 
short,  be  a  secret  partner  ? 

But,  my  Lords,  the  learned  counsel  for  the  Respon- 
dents have  urged  before  your  Lordships,  that  the 
Judge  was  bound  to  state,  that  upon  the  facts  proved 
there  was  no  legal  partnership  between  the  Pursuer 
and  Hair  in  the  business  of  pawnbrokers.  If  he  had 
so  laid  down,  I  think  I  may  state,  without  the  least 
fear  of  contradiction,  that  upon  exception  to  such 
ruling,  it  would  not  have  borne  argument.  The  Judge 
had  no  right  to  say,  upon  the  facts  proved  leading 
to  a  particular  conclusion  of  fact,  that  the  conclusion 
was  or  was  not  established.  That  was  matter  for 
the  jury  alone  to  deal  with.  It  would  have  been 
error  on  the  face  of  the  record  if  he  had  stated  that, 
his  not  stating  which,  forms  the  ground  of  the  present 
exception. 
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PRA8ER  ]yf  y  Lords,  it  was  urged  by  the  Respondents'  counsel 

ormsRa^       t^^t  there  is  an  analogy  between  the  present  case  and  a 
TAtrd  ch^vm'8  casc  which  frequently  occurs  in  the  Courts  of  Common 
Law  in  this  country,  where  the  question  of ''  probable 
cause'^  does  not  go  to  the  jury,  but  is  invariably  left  to 
the  Judges.    In  Mitchell  v.  Williams  (a),  upon  a  case  for 
a  malicious  prosecution,  it  was  held  that  the  Judge  had 
done  right  in  laying  down  to  the  jury  as  a  matter  of 
law,  that  there  was  no  reasonable  or  probable  cause 
for  instituting  the  proceeding.     That,  however,  is  an 
exception  to  the  ordinary  rule — an  exception  introduced 
for  this  reason,  that  it  is  thought  that  the  question 
how  far  it  was  proper  for  a  person  to  have  instituted  a 
prosecution,   is   a   question  which  is  infinitely  better 
entrusted  to  Judges  than  to  juries ;    and  therefore  it 
has  been,  from  the  very  earliest  period  of  time,  the 
established  doctrine  that  the  Judge  is  bound  to  state 
(and  it  is  for  that  purpose  made  matter  of  law)  whether 
there  was  or  was  not  probable  cause  for  that  proceeding 
which  is  complained  of  as  having  been  malicious  [b). 
In   order  to  sustain  such  an  action   against   a  party 
for  having  prosecuted  maliciously  and  without  probable 
cause,  two  things  must  be  made  out, — that  the  pro- 
secution was  malicious,  and  that  it  was  without  probable 
cause.     Whether  it  is  malicious   or  not  is   purely  a 
question  for  the  jury.     Whether  there  was  or  was  not 
probable  cause  is  a  question  of  law  for  the  Judge.     To 
enable  the  Judge  to   arrive  at  a  decision  upon  that 
question  of  law  he  may,  if  the  circumstances  of  the  case 
call  for  it,  ask  the  jury  any  fact  leading  or  not  to  a 
particular  conclusion.      Did  the  party  do  so  and  so, 
because  upon  your  answer,  "  aye  or  no,''  I  come  to  the 
conclusion  whether  there  was  or  was  not  probable  cause. 
This,  however,  I  repeat  is  an  exception  to  the  ordinary 

(a)  11  Mee.  &  Wei.  205. 
{h)  PanUm  v.  Williams,  2  Q.  B.  169. 
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rule.     And  in  the  next  place  it  needs  no  authority,        ^*^*=* 
because  it  is  matter  of  law,  and  not  of  fact,  which  the       ^k^.^ 

Judge  has  to  lay  down.  Lord  a^^ieeUar's 

The  Respondents'  counsel  have  also  relied  upon  the 
authorities  which  establish,  that  where  the  Court  see, 
by  a  written  agreement  of  partnership,  that  it  was  part 
of  the  original  contract  that  the  name  of  any  one  of  the 
partners  should  be  concealed,  there  the  contract  must 
be  dealt  with  as  illegal.  There  can  be  no  doubt  of  that 
proposition,  it  being  once  established  that  to  carry  on 
the  trade  with  any  partner  secretly  is  an  illegal  act. 
The  moment  that  you  see  on  the  face  of  the  instrument 
that  it  was  part  of  the  original  stipulation  that  the  trade 
was  to  be  so  carried  on,  you  see  that  which  makes  the 
original  contract  null  and  void. 

Nothing  can  illustrate  this  doctrine  more  clearly 
than  the  course  which  one  of  the  cases  appears  to  have 
taken,  where  the  jury,  not  having  found  as  a  fact  that 
concealment  was  part  of  the  original  stipulation^  it  was 
held  upon  error  that  the  Court  could  not  infer  a 
contract  contravening  the  Acts  of  Parliament  (a). 

I  cannot  help  thinking  from  the  short  observations  of 
Lord  Ivory y  that  he  must  have  taken  the  same  view  of 
the  case  that  I  should  now  recommend  your  Lordships, 

(a)  The  case  to  which  the  Lord  Chancellor  here  refers  was 
apparently  that  oi  Armstrongs.  Armstrong ^  as  reported  in  2  Cromp. 
&  Mee.  284,  where  Lord  Denman  (delivering  the  judgment  of  the 
Court  of  Exchequer  Chamber)  said  :  "  It  does  not  appear,  in  point 
of  fact,  that  any  contract  was  made  between  the  parties  to  carry 
on  the  partnership  in  such  a  manner  as  to  contravene  the  Acts  of 
Parliament.  That  clearly  is  no  part  of  the  written  agreement  set 
out,  because  the  words  "  secret "  or  "  suppressed  *'  are  nowhere 
nsed  in  that  agreement.  It  is  quite  possible  the  parties  may  have 
had  a  collateral  agreement  pointing  to  that  object,  and,  if  so,  it 
would  have  the  effect  contended  for  on  the  part  of  the  plaintiff  in 
error ;  but  that  is  a  fact  which  ought  to  have  been  found  by  the 
jury,  and  which  the  Court  cannot  infer."  See  also  Gilpin  v. 
Enderhe^,  5  Bam.  &  Aid.  954. 
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Phaser  bccause  hc  sajTS,  "  The  only  shadow  of  diffionlty  which 
^Era.°  I  f^cl  is  on  the  point  whether  it  was  not  foT  the  jury 
T.ard  Gh^edfm's  to  decide  whether  there  was  a  partnership  or  not^  and 
whether  it  ought  not  to  have  been  left  to  them  to  find 
out  what  were  the  stipulations  of  the  partnership^  instead 
of  their  being  directed  in  point  of  law  whether  or  not 
there  could  be  a  partnership.'^  That  seems  to  me  to 
go  to  the  very  bottom  of  the  whole  question.  No 
doubt  it  was  for  the  jury  so  to  decide ;  and  if  it  was,  it 
ought  to  have  been  left  to  them  to  decide.  Accordingly 
I  apprehend  it  was  so  left*  In  my  opinion  the  learned 
Judge  at  the  trial  was  perfectly  right;  and  the 
interlocutor,  which  allowed  this  exception,  I  think, 
therefore,  was  wrong,  and  ought  to  be  reversed. 

The  Solicitor-General:  My  Lords,  will  your  Lord- 
ships allow  me  to  propose  that  the  judgment  of  the 
House  should  run  in  this  form : — Reverse  the  inter- 
locutor complained  of,  repel  the  exception,  and  find  the 
Appellant  entitled  to  the  expenses  in  the  Court  below 
incurred  by  reason  of  that  exception ;  which  is  exactly 
the  judgment  that  your  Lordships  would  have  pro- 
nounced if  you  had  been  sitting  in  the  Court  of  Session, 
instead  of  the  learned  Judges  whose  decision  the  House 
has  now  been  reviewing. 

The  Lord  Advocate :  I  have  no  objection. 

The  Lord  Chancellor  :  Be  it  so  (a). 

(a)  This  case  seems  to  veriiy  an  observation  of  Sir  Richard 
Bethell  that,  in  matters  of  civil  jurisdiction,  trial  by  jury  is  but 
'*  an  exotic,"  as  yet  nnprosperous  in  Scotland. 

Robertson  &  Simson — Deans  &  Rogers. 


BEFORE    THE    LORDS'    COMMITTEE    FOR 
PRIVILEGES. 


DUKEDOM   OF  MONTROSE, 

OF  THE  KINGDOM  OF  SCOTLAND— CREATED  IN  1488. 


JAMES  EARL  OF  CRAWFORD  AND  BAL-1 
CARRES,  LORD  LINDSAY,  &c.,  j      ^^^'"^^^t. 

HIS  GRACE   JAMES   DUKE  OF  MONTO 
ROSE, — A    Duke   of   Great  Britain,    by  >     Objector. 
Creation  of  Queen  Anne,  in  1707,  J 

Seld. — That  the  Rescissory  Act  of  the  Scotch  Parliament,  1853. 

•^  1«A,  IWA,  21«f. 

17th  October,  1488,  destroyed  the  Dukedom  of  Montrose,   22nd.  25th,  2«a, 

*  *  J  2«A,  and  29«* 

created  by  James  III.,  and  that  the  Dukedom  of  Montrose,  {^»'_, 

J  '  *    l/rf,  2nd,  and  5tk 

created  by  James  IV.,  was  only  for  the  life  of  the  grantee.   ^«i7«"<. 
Remarks  on  Life  Peerages. 

When  a  peerage  is  rescinded  by  Parliament,  it  cannot  be 
restored  by  the  Crown.  To  effect  restoration  another  Act 
of  Parliament  will  be  necessary. 

The  construction  of  an  old  Act  of  Parliament  may  be  cleared 
by  Contemporanea  Expositio,  showing  the  conduct  and 
understanding  of  parties  at  the  time  of  its  passing,  and  sub- 
sequently ;  and  for  this  purpose  the  annals  or  histories  of  the 
period,  and  antiquarian  researches,  may  be  referred  to. 

Mere  lapse  of  time  is  no  bar  to  a  peerage  claim,  although 
whether  it  may  not  be  fit  to  prescribe  some  limitation, 
qucere, 

Semhle, — That  Scotch  peerages  were  originally  territorial ; 
i,e,,  incident  to,  or  accompanied  by,  tenure. 

Peerages  were  often,  for  greater  solemnity,  created  by  the 
Crown  in  full  Parliament ;  but  the  Parliameut  had  no  share 
in  the  act  done.  Thus,  the  creations  by  Rie.  2,  in  his  last 
Parliament,  continued  valid  and  effectual,  although  the 
Parliament  itself,  and  all  its  proceedings,  were  subsequently 
annulled. 
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peekageT       ^^^  opinion  of  Lord  Chancellor  Loughborough  in  the  Glencaim 

Peerage  case  (infra,  p.  445),  explained  and  confirmed. 
Remarks  on  the  jurisdiction  of  the  Court  of  Session  in  Scotch 

peerage  questions — Lord  St.  Leonards   of  opinion  that  it 

is  absorbed  by  the  References  from  the  Crown. 
How  the  House  of  Lords  has  come  to  acquire  jurisdiction  in 

Scotch  peerage  questions. 
Method  of  putting  documents  in  evidence  before  the  Committee 

for  Privileges. 
Opinions  of  the  Lord  Chancellor  and  of  Lord  St.  Leonards;  the 

latter  stating  the  entire  concurrence  of  Lord  Brougham ; 

and  the  partial  concurrence  of  Lord  Lyndhurst,  who  had 

heard  only  a  part  of  the  argument. 

For  the  proceedings  in  an  earlier  stage  of  this  case, 
Bee  supra,  p.  57. 

The  Solidtor-General,  (a)  (by  license  in  consequence 
of  his  original  retainer) ;  Sir  Fitzroy  Kelly ;  the  Hon. 
John  Stuart  Wortley  (the  Recorder) ;  Sir  John  Bay  ley, 
Bart. ;  and  Mr.  Riddell ;  appeared  as  counsel  for  the 
Claimant. 

The  Attorney-  General ;  {b)  the  Lord  Advocate ;  [c)  and 
Mr.  Cosmo  Innes;  attended  on  behalf  of  the  Ceown. 

The  Objector  had  not  obtained  permission  to  appear 
by  counsel — although  his  printed  case  was  lodged  in 
pursuance  of  the  order  of  the  14th  April,  1851  (d). 
But  Mr.  Roll  and  Mr.  Cosmo  Innes  (e)  were  in  attend- 
ance on  behalf  of  his  Grace. 

(a)  Sir  Richard  Bethell.  {h)  Sir  A.  J.  E.  Cockbum. 

(c)   Mr.  Moncreiff.  (d)  Supra,  p.  64. 

(e)  When  Mr.  Innes  was  putting  documents  in  evidence,  he  was 
informed  that  he  could  not  do  so  on  the  part  of  the  Objector,  as  the 
Objector  had  not  obtained  leave  to  appear  by  counsel,  but  simply 
to  lodge  his  printed  case,  and  communicate  with  the  officers  of  the 
Crown.    Supra,  p.  63. 

Mr.  Innes  said  he  held  a  brief  for  the  Crown. 

The  Chairman  (Lord  Redesdah)  :  Very  well ;  then  as  you  put 
in  the  evidence,  you  must  state  what  each  document  proves. 
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The  argument,  and  the  authorities,  are  incorporated       pSSIoSf 
in  the  foUowing  opinions  : — 

The  Lord  Chancellor  (a)  : 

My  Lords,  this  claim  arises  under  an  alleged  grant  Lord  chaneai<n't 
or  charter,  by  King  James  III.,  of  Scotland,  bearing 
date  the  18th  of  May,  1488  (A) :  and,  my  Lords,  two 
questions  present  themselves.  First  of  all,  is  this 
charter  now  a  valid  grant  and  in  force  ?  And  if  it  is, 
the  next  question  will  be,  has  the  noble  Claimant  made 
out  that  he  is  the  party  entitled  under  it. 

During  the  progress  of  the  argument,  the  House  inti- 
mated  an  opinion  that  the  more  convenient  course  would 
be  to  have  these  two  questions  discussed  separately;  and 
that  one  should  be  decided  before  the  other  was  entered 
upon ;  for  it  was  evident  that  the  determination  of  the 
first,  in  one  way,  might  render  any  further  inquiry 
unnecessary.  And,  my  Lords,  the  only  point  which 
has  to  be  disposed  of  now  is  the  first  proposition; 
whether  or  not,  upon  the  evidence,  it  has  been  made 
out  that  that  grant  is  now  a  grant  in  force  for  the 
benefit  of  some  one,  if  there  be  any  person  answering 
to  the  description  of  ''  heir  "  of  the  original  grantee. 

Now,  my  Lords,  it  is  asserted  that  almost  imme- 
diately after  the  grant,  this  Dukedom  was  extinguished 
by  the  operation  of  an  Act  of  Parliament  directed 
against  it,  and  which  expressly  destroyed  it.  My 
Lords,  in  order  to  understand  this,  it  is  necessary 
to  advert  to  the  circumstances  of  the  period.  The 
grant  was  made  by  King  James  III.,  when  he  was  at 
war  with  his  nobles,  and  had  had  a  general  action  with 
them  at  Blackness,  in  which  he  had  worsted  them. 
Those  nobles  had  on  their  side  the  King's  son,  who 
afterwards  became  James  IV.  How  far  he  took  an 
active  part  is  uncertain;  but,  undoubtedly,  we  may 

(a)  Lord  Cranworth.  (b)  Supra,  p.  67. 

D  D  2 


opmum. 
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prerTof'^  treat  him  as  at  that  time  in  league  with  the  Scottish 
Lord  ch^uoi^s  nobles,  who  were  opposed  to  his  father,  King  James  III. 
In  that  state  of  things,  King  James  III.  granted  this 
Dukedom,  on  the  18th  of  May,  1488.  On  the  11th  of 
June  following,  James  III.,  with  such  of  the  Scottish 
nobility  as  adhered  to  him, — including  amongst  them 
the  Earl  of  Crawford,  then  Duke  of  Montrose, — had  a 
conflict  with  the  other  nobles,  who  had  secured  the 
young  King  on  their  side  ;  and  the  result  was  the  total 
defeat  of  King  James  III.  He  was  himself  killed  in 
the  field,  and  many  of  his  nobles  perished ;  but  not 
amongst  them  the  Duke  of  Montrose. 

James  lY.  met  his  Parliament  in  the  following 
October,  and  on  the  17  th  day  of  that  month  an  Act 
was  passed,  called  the  "  Act  Rescissory,^^  which  Act  is 
as  follows : — 

Item  anent  the  Proclamacione  maid  at  Scone : — It  is  statnt 
and  ordanit  that  all  alienacions  of  landis,  heretages,  lang  takkis, 
fewfermez,  officez,  tailzeis,  blanceferm,  creacion  of  new  digniteiSy 
grantit  or  given  to  ony  persone  or  peisonis,  qahat  estate,  condicioon, 
or  degre  that  ever  thai  be  of,  sene  the  secund  day  of  Februar  last 
by  parity  be  nnquhile  our  Soverane  Lordis  faider,  quham  Godassoilze, 
qnbilk  mycht  be  preiadiciale  to  oar  Soverane  Lord  and  to  the  Cronne 
that  now  is,  be  cassit  and  adnullit,  and  of  nane  effect  nor  force  in 
ony  time  to  cum  becaus  that  sic  alienacion,  giftis,  and  privilegis 
war  grantit  sene  the  said  tyme  for  the  assistance  to  the  perverst 
counsale  that  was  contrar  the  common  gud  of  the  realme,  and  cans 
of  the  slauchter  of  our  Soverane  Lordis  fader. 

The  question  is,  did,  or  did  not,  that  Act  of 
Parliament  of  the  17th  October  annihilate  the  grant 
of  the  Dukedom  of  Montrose  that  had  been  made  on 
the  18th  of  May  preceding  ?  I  take  it  to  be  a  matter 
admitting  of  no  controversy  that  if  it  was  an  Act  of 
Parliament,  and  if  the  "  creation  of  new  dignities " 
was  an  expression  properly  referring  to  the  creation  of 
the  Dukedom  of  Montrose,  the  effect  was  to  destroy 
that  creation.  It  was  not  necessary  that  there  should 
be  any  attainder.     Parliament  was  omnipotent. 


CASES  IN   THR   HOUSE   OP    LORDS.  405 

Now,  primd  facie,  I  think  it  mpst  strike  everybody  p^SugS^ 
that  not  only  did  it  point  to  that  creation,  but  that  it  lo^d  chcmedioru 
is  impossible  for  language  to  have  done  so  more  clearly.  ^v^^^ 
AU  the  creations  of  new  dignities,  alienations  of 
lands,  &c.,  are  abolished.  It  is  true  that  it  goes  on  to 
say,  "  which  might  be  prejudicial  to  our  Sovereign 
Lord  and  to  the  Crown  that  now  is.''  But  does  that 
mean,  as  contended  on  the  part  of  the  Claimant,  that 
nothing  was  abolished  that  was  not  prejudicial,  and  so 
that  it  was  to  be  left  open  to  argument  in  each 
particular  case  to  ascertain  whether  it  had,  or  had  not 
been,  prejudicial  ?  Or  does  it  mean  that  all  those 
alienations  and  creations  of  new  dignities  should  be 
annulled  because  they  were,  or  might  be,  prejudicial  to 
the  successor  ?  I  must  confess  that  the  latter  appears 
to  me  to  be  the  clear  meaning  of  the  words. 

But,  my  Lords,  even  if  there  had  been  any  difficulty 
in  this  interpretation,  I  apprehend  all  possible  doubt  is 
removed  by  a  subsequent  statute,  to  which  both  the 
Claimant  and  the  Crown  have  referred :  I  allude  to  the 
statute  passed  about  a  year  and  a  half  afterwards,  on 
the  15th  of  February,  1489,  old  style,— 1490,  new 
style ; — in  which  I  find  that  this  was  ordained :  — 

Item, — It  is  thought  expedient,  that  because  there  waa  a 
statute  made  in  our  Sovereign  Lord's  Parliament,  that  now  is  held 
at  Edinburgh,  on  Wednesday,  the  8th  day  of  October,  the  year  of 
Ood  1488,  declaring  all  alienations  of  land,  heritages,  lang  takks, 
feufirms,  officez,  tailzies,  blanch  fermis,  lands  made  of  ward,  of 
nane  avail  after  the  second  day  of  February,  which  was  the  day  of 
our  Sovereign  Lord  that  now  is  coming  forth  of  Stirling,  unto  the 
coronation  of  our  Sovereign  Lord's  Hij^hness,  made  by  his  faider  of 
most  noble  mind,  made  of  nane  avail,  force,  nor  effect  for  certain 
causes  contenit  iu  the  said  act  and  statute  ;  that  therefore  all  they 
which  got  the  pretended  gifts  of  alienation  of  heritage,  lang  takks, 
feufirms,  officez,  tailzies,  giving  of  blanch  firm,  of  ward  lands, 
should  bring  their  letters  and  evidences  grantit  thereupon  to  our 
Sovereign  Lord  within  forty  days  to  be  destroyit. 

It  appears  to  me  that  the  Legislature  have  put  their 
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pSSJqS^      own  construction  upon  the  former  statute ;   because 
Lord  ch^iun-'t  they  have  here  said  that  it  was  not  to  be  a  question  in 


opinion. 


any  case  whether  a  grant  was  prejudicial;  but  that 
the  reason  why  the  Legislature  thought  fit  to  interfere 
was  because  it  was  pr^udicial.  The  Legislature  clearly 
thought  that  all  those  alienations  were  hit  at  by  the 
former  statute;  and  they  enact  that  every  one  must 
come  and  surrender  his  title  deeds.  I  am  aware  that 
in  this  Act  there  is  no  mention  of  dignities ;  but  I  do 
not  think  that  circumstance  signifies  at  all.  Probably 
every  creation  of  a  dignity  contained  (as  I  think  we 
certainly  see  in  this  case)  a  grant  of  lands^  and  the 
surrendering  the  title  deeds  might  be  very  important^ 
because  they  might  get  into  the  hands  of  other  persons^ 
and  questions  might  afterwards  arise. 

Therefore  putting  upon  the  first  statute  the  clear 
interpretation  that  all  new  dignities  created  by  King 
James  III.,  si9ce  the  preceding  2nd  of  February, 
were  struck  at  by  the  Act,  called  the  Act  Rescissory,  if 
I  had  any  doubt,  it  seems  to  me  removed  by  the 
subsequent  statute.  Then,  if  that  be  so,  there  is  an 
end  to  the  case; — because  I  certainly  feel  that  the 
exact  question,  and  the  only  question  we  can  be  called 
upon  to  decide,  is, — did  that  Act  of  Parliament  destroy 
this  dignity,  or  did  it  not  ? 

But,  my  Lords,  it  has  often  been  held,  and  not 
unwisely  or  improperly,  that  the  construction  of  very 
ancient  statutes  may  be  elucidated  by  what,  in  the 
language  of  the  Courts,  is  called  contemporanea  expositio; 
that  is — seeing  how  they  were  understood  at  the  time. 
And  if  such  a  practice  is  in  any  case  admissible,  I 
think  it  is  preeminently  so  in  a  case  where  all  is  in 
great  obscurity,  not  only  from  the  lapse  of  more  than 
three  centuries  and  a  half,  but  from  the  troubles  of  the 
period.  Therefore  it  is,  that  great  attention  has  been 
directed  to  see  how  far   contemporaneous   exposition 
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would  enable  us  to  come  to  a  safe  conclusion  one  way      ^^^^ 
or  the  other,  as  to  what  was  understood  at  the  time  to  ^^  ch^ihr's 
be  the  eflFect  of  this  Act  Rescissory.  '*"*^"* 

Now,  it  appears  to  me  that  there  is  a  body 
of  evidence  showing  that  the  Act  was  understood  by 
everybody  at  the  time  to  have  annihilated  this  Duke- 
dom ;  and  further,  that  this  understanding,  so  acted 
upon  at  the  time,  was  acted  upon  afterwards  down  to 
the  moment  at  which  I  have  the  honour  of  addressing 
your  Lordships. 

Now,  my  Lords,  if  the  dignity  was  annihilated,  what 
would  you  have  expected  to  happen  ?  Why  you  would 
have  expected  that  one  who  had  received  a  grant  of  a 
dignity,  the  Dukedom  of  Montrose  for  example,  would 
thenceforward  appear,  not  under  the  title  of  Duke  of 
Montrose,  but  under  his  former  designation,  whatever 
it  was.  That  is  exactly  what  occurred.  The  Duke  of 
Montrose  made  his  peace,  to  a  certain  extent,  with  the 
successor  of  King  James  III. ;  who  took  from  him,  or 
made  him  surrender,  some  of  his  valuable  possessions ; 
and  those  were  granted  away.  King  James  IV.,  having 
stripped  him  of  much  that  he  had  before,  granted  him 
anew  the  Dukedom  of  Montrose,  but  granted  it  to  him 
only  for  the  term  of  his  life.  The  Duke  of  Montrose 
after  the  Act  Rescissory  sat  in  Parliament  as  Earl  of 
Crawford  upon  one  occasion.  After  the  grant  to  him 
of  the  Dukedom  for  life,  he  sat  in  Parliament  as  Duke 
of  Montrose,  and  he  enjoyed,  during  his  life,  the  rents 
of  the  property  granted  to  him  with  the  Dukedom,  the 
customs  and  borough  rents  of  Montrose,  and  the 
Lordship  of  Kinclevin.  He  died  at  the  end  of  the 
year  1495,  the  day  after  Christmas-day,  and  his  widow 
retained  the  title  of  Duchess  of  Montrose  till  her  death, 
which  happened  some  thirty  or  forty  years  after- 
wards. His  son  succeeded  him,  and  sat  in  Parliament, 
not,  however,  as  Duke  of  Montrose  (which  if  the  former 
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peS^qI"       grant  was  available  he  would  have  done),  but  as  Earl  of 
Lord  ch^ceiun'i  Crawford. 

If  these  propositions  are  made  out,  they  afford  a 
most  wonderful  confirmation  of  the  interpretation 
which  I  have  suggested  as  the  right  one  to  be  put 
upon  this  Act  of  Parliament.  The  question  is,  whether 
these  propositions  are  or  are  not  established  ? 

And  first,  with  respect  to  the  Dukedom  being  re- 
granted,  how  is  that  proved  ?  Why,  my  Lords,  we  have 
an  Act  of  Parliament,  on  the  18th  of  September,  1489, 
not  quite  a  year  after  the  Rescissory  Act,  which  says : 

Be  it  known  that  our  Lord  the  King,  considering  the  obedience 
and  the  commendable  promptitude  which  his  faithful  cousin, 
David  Earl  of  Crawford,  [the  person  who,  upon  the  hypothesis  of 
the  Claimant,  was  then  Duke  of  Montrose,]  and  his  illustrious 
predecessors,  have  exhibited  towards  the  predecessors  of  the  said  our 
Lord  the  King,  and  being  willing  that  the  said  David  should  shine 
with  ampler  dignity,  has,  by  his  plenitude  of  power  and  special 
grace,  elevated,  made,  created,  and  anew  raised  the  said  David  his 
cousin,  Duke  of  Montrose,  to  a  dukedom,  according  to  the  form 
and  tenor  of  the  charter  of  our  said  Lord  the  King,  to  be  executed 
in  favour  of  the  said  Duke  of  Montrose  upon  the  terms  premised.  ^ 

What  then  was  the  Charter  that  was  thus  to  be  made 
pursuant  to  this  Act  of  Parliament  ?  My  Lords,  the 
Charter  itself  is  not  forthcoming ; — and  this  need  not 
be  wondered  at.  The  wonder  is,  that  so  many  docu- 
ments of  those  days  are  still  extant ;  but  the  Register 
Book  of  the  Great  Seal  of  Scotland  has  been  produced, 
in  which  all  documents  under  the  Great  Seal  were  then, 
and,  I  suppose,  are  still  registered.  And  persons  con- 
versant with  those  books  have  told  your  Lordships, 
that,  on  looking  through  them,  they  find  this  distinc- 
tion ;  namely,  that  in  the  case  of  grants  which  were 
made  to  parties  in  fee  simple,  they  are  usually  entered 
at  full  length;  but  very  often,  when  a  life  interest 
merely  is  given,  they  are  entered  shortly,  as  abstracts. 
That  would  seem  to  have  been  the  ordinary  rule,  and 
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60  general  indeed  as  to  be  very  nearly  universal.  Now, 
my  Lords^  on  the  very  day  on  which  you  would  have  ^^^  ci^uuoi't 
expected  this  Charter  to  be  granted,  the  day  after  the 
passing  of  that  Act,  which  was  on  the  18th  of  Sep- 
tember, on  the  very  next  day,  the  19th  of  September, 
you  find  this  entry  in  the  Register,  which  I  will  read 
from  the  translation : 

A  Lbttbr  has  been  given  to  the  Earl  of  Crawford,  creating  him 
Duke  of  Montrose  for  the  whole  term  of  his  Ufe,  and  granting  him 
the  capital  messuage,  &c. 

In  short,  granting  to  him  for  life  the  same  property 
which  had  been  originally  annexed  to  the  Dukedom  in 
fee.  Now,  my  Lords,  everything  harmonises  with  the 
supposition  that  it  was  under  that  grant,  and  it  alone, 
that  the  Duke  held  his  honours  and  his  estates ;  and  is 
quite  inconsistent  with  the  hypothesis  that  he  held  it 
under  any  other  title.  The  "  Litera  ''  expressly  says 
that  there  had  been  a  grant  made  to  him  for  life,  and 
it  is  entered  in  the  Register  in  the  mode  in  which  life 
grants  ordinarily  were  entered.  And,  my  Lords,  you 
find  that  he  did  hold  it  for  his  life :  and  you  also  find, 
that  at  his  death  all  the  property  was  accounted  for  to 
the  Crown,  and  that  it  has  been  in  the  possession  of 
the  Crown  or  its  grantees  ever  since.  You  find  further 
that  the  son  of  the  Duke  sat  in  Parliament,  not  as  Duke 
of  Montrose,  but  as  Earl  of  Crawford,  although  the 
Duchess  continued  still  to  be  Duchess  of  Montrose  for 
nearly  forty  years  afterwards. 

But,  my  Lords,  is  it  true  that  he  received  the  rents 
of  this  property  ?  Yes.  And  the  fact  has  been  made 
out  with  a  degree  of  certainty,  which,  after  such  a  lapse 
of  time,  was  hardly  to  be  expected  (a). 

Then,  my  Lords,  it  was  endeavoured  to  be  shown 
that,  even  supposing  this  Act  Rescissory  had  destroyed 
the  dignity,  the  Duke  had  never  acquiesced.     Now,  if 

(a)  Here  his  Lordship  went  into  a  minute  analysis  of  the  evidence. 
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pmSSJ*  ^^  ^^  *^  ^^^  ^^  Parliament,  whether  he  acquiesced  or 
Lord  ch^eeuor't  ^^t  was  totally  immaterial.  His  protesting,  or  his 
'^^^'  saying  that  he  vould  still  caD  himself  Duke  of 
Montrose,  was  utterly  insignificant.  But  when  we 
come  to  look  at  what  the  facts  are  upon  this  part  of  the 
case,  I  think  that  so  far  from  bearing  out  the  propo- 
sition of  the  Claimant,  they  fortify  the  truth  of  that  put 
forward  in  opposition  to  the  claim.  True  it  is,  that  on 
some  occasions  he  did  call  himself  Duke  before  the  new 
creation  of  the  Dukedom,  but  they  were  all  occasions 
that  were,  so  to  say,  behind  the  back  of  the  Crown. 

This,  my  Lords,  appears  to  me  to  illustrate  the 
whole  course  which  the  parties  were  taking.  I  dare 
say  that  the  Duke  of  Montrose  resisted,  as  far  as 
possible,  the  operation  of  this  Act  of  Parliament,  but 
it  was  an  Act  of  Parliament.  In  public  transactions, 
he  is  only  called  by  his  own  title,  and  he  sits  in  Par- 
liament by  his  own  title  of  "  Earl  of  Crawford.''  When 
it  is  a  mere  private  transaction,  he  chooses  to  call 
himself  "  Duke  of  Montrose ; ''  and  in  one  instance^ 
namely,  the  grant  to  his  wife,  we  will  assume  that  it 
was  known  to  the  Crown,  or  to  the  officers  of  the 
Crown,  that  he  had  so  designated  himself;  and  the 
Crown  ratifies  the  grant  as  he  had  made  it  for  the 
benefit  of  his  wife,  be  he  Duke  or  Earl,  but  describing 
him  as  Earl. 

It  appears  to  me,  therefore,  my  Lords,  that  all  these 
documents  afford  the  most  irresistible  contemporaneous 
evidence  that  the  Act  Rescissory  was  then  understood 
to  have  the  effect  which  I  propose  now  to  ask  your 
Lordships  to  attribute  to  it. 

But,  it  was  urged  that  a  doubt  might  arise 
whether  this  was  an  Act  of  Parliament  at  all. 
My  Lords,  I  can  attach  no  sort  of  weight  to  this 
argument.  The  Act  Rescissory  is,  and  purports  to  be, 
one  of  the  Acts  of  the  Scottish  Parliament,  and  it  is 
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enroUed  as  such.  Whether  the  King  was  present  at 
its  passing  or  not  is  immaterial.  The  Monarch  was  xoni  ci^i«a>r'# 
then  only  fifteen  or  sixteen  years  of  age.  The  Act  has 
been  treated  as  soch^  and  it  is  called  an  Act  of  Parliament 
in  the  subsequent  statute  to  which  I  have  adverted. 
Therefore  I  pay  no  regard  to  the  suggestion  that  the 
Rescissory  Act  was  not  to  all  intents  and  purposes  a 
binding  Act  of  Parliament. 

But  then  it  was  said^  supposing  it  an  Act  of  Parlia- 
ment^ was  it  not  afterwards  revoked  ?  It  appears  that 
on  the  ISth  March^  1503^  an  Act  of  Parliament  was 
passed^  whereby — 

Our  Soverane  Lord  revokit,  with  consent  of  the  three  Estates^ 
all  donationis^  giftis,  actis^  statutis  of  Parliament  or  Generate 
Consale,  and  other  thingia  done  by  him  in  tymis  bigane,  either 
hortan  his  sonle,  his  croone,  or  halie  kirke. 

It  is  said  that  this  Bescissoiy  Act  was  an  Act  of 
Parliament  that  did  hurt^  or  ought  to  have  hurt  his 
soul ;  inasmuch  as  it  took  away  something  that  had 
been  granted  by  his  father  to  a  loyal  subject.  But  it 
is  impossible  to  hold  that  grants  under  which  parties 
had  acted  could  be  in  any  way  aflFected  by  language  so 
loose  and  vague  as  this.  And  here  again  the  contem- 
poranea  exponiio  comes  in  aid.  Why  did  not  the  suc- 
cessive Earls  of  Crawford  call  themselves  Dukes  of 
Montrose?  why  did  they  not  claim  the  rents  of  the 
lands  that  belonged  to  the  Dukedom  ?  in  short,  why 
did  not  exactly  the  contrary  take  place  of  that  which 
actually  did  take  place  ? 

Authorities  were  next  cited, — one  taken  from  our 
own  history,  and  the  other  from  that  of  Scotland. 

The  one  from  our  own  history  is  this  :  We  find  that 
Richard  II.,  in  his  last  Parliament,  created  a  number  of 
new  Peers.  The  Parliament  Rolls  (a)  of  1397  state  that— 

(a)  See  Uolls  of  Parliament,  vol.  iii.  p.  365. 
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MovTRosB  The  King  caused  to   be    declared  openly  in  Parliament  his 

—  '  resolution,  that  certain  personages  of  his  kingdom  should  be  raised 
^^^opMoZ  '  ^  greater  honours  and  estate,  namely,  certain  who  were  earls  to  the 
estate  of  duke ;  one  earl  to  the  estate  of  marquis  ;  and  certain  who 
were  barons  and  bannerettes  (a)  to  the  estate  of  earl.  Whereupon 
the  King,  sitting  in  Parliament,  crowned  in  royal  majesty,  and 
holding  in  his  hand  the  royal  sceptre,  made  and  created  his  cousin, 
Henry  de  Lancastre  (en  due),  Duke  of  Hereford ;  and  thereupon 
delivered  to  him  his  charter  of  creation,  which  was  read  in  Par- 
liament ;  and  the  King  girded  him  with  a  sword,  putting  on  his 
head  the  cap  of  honour  and  accepting  his  homage.  Likewise  the 
same  day,  and  in  the  same  form,  Edward  Earl  of  Rutland  was 
made  and  created  Duke  of  Albemarle;  Thomas  Earl  of  Kent, 
Duke  of  Surrey ;  Thomas  Moubray  Earl  of  Nottingham,  Duke  of 
Norfolk. 

Now,  by  the  first  Parliament  of  Henry  IV.,  all  the 
Acts  of  the  last  Parliament  of  Richard  II.  were  re- 
voked (i).     The  record  states  that 

The  Commons  represented  to  our  Sovereign  Lord  (Henry  IV.) 
that  a  parliament  had  been  holden  by  Richard  II.  in  the  twenty- 
first  year  of  his  reign,  and  that  divers  statutes,  judgments,  and 
ordinances  were  erroneously,  and  injuriously,  and  fatally  made 
thereat ;  whereupon  the  said  Commons  prayed  the  King  and  the 
Lords  spiritual  and  temporal,  that  they  would  be  pleased  to  revoke 
and  annul  all  that  had  been  done  by  the  said  parliament  of 
Richard  II. ;  upon  which  the  King,  with  the  advice  and  assent  of 
the  said  Lords,  adjudged  the  said  parliament  of  Richard  II.,  the 
authority  thereof,  and  all  its  circumstances  and  dependencies,  to  be 
entirely  reversed,  revoked,  irritated,  cassed,  repealed,  and  for  ever 
annulled  (c). 

What  was  argued  was  this,  that  although  there 
was  a  revocation  of  the  Acts  of  the  former 
Parliament  in  words  and  language  as  strong  as 
words  and  language  could  be,  yet,  nevertheless,  it  was 
held  not  to  destroy  the  Dukedom  of  Norfolk ;  and  it 

(a)  Bannerettes  were  inferior  peers,  unknown  since  the  Planta- 
genet  reigns. 

(b)  Rolls  of  Parliament,  vol.  iii.  p.  425. 

(c)  The  students  of  our  constitution  will  see  from  this  record 
the  position  of  the  House  of  Commons  more  than  two  centuries 
after  its  institution. 
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was  urged  by  the  Claimant's  counael  that  that  was  a      f^]^ 
precedent  for  saying  that  exactly  the  same  mle  onght  x«tf  omoOm^ 
to  be  applied  to  the  present  case. 

To  this  contention  I  think,  my  Lords,  there 
are  several  answers.  In  the  first  place,  all  that  was 
annihilated  by  the  first  Parliament  of  Henry  IV.  was 
the  Acts  and  dependencies  of  the  former  Parliament. 
Nothing  that  had  been  done  by  the  King  proprio  tngore 
was  affected.  In  the  case  of  the  Scotch  grant  of  the 
Dukedom  of  Montrose,  what  was  struck  at  by  the  Act 
Rescissory,  was  by  name  the  Act  of  the  King  in  the 
*'  creation  of  new  dignities.*'  What  was  struck  at  here 
was  the  Acts  of  the  last  Parliament ;  and,  therefore, 
unless  it  can  be  made  out  that  the  creation  of  the  Earl 
of  Nottingham  to  be  Duke  of  Norfolk  was  an  Act  of 
the  Parliament^  it  was  not  to  be  affected.  But  was  it 
an  Act  of  the  Parliament  f  It  is  true  that  for  greater 
solemnity  Richard  II.,  having  the  crown  on  his  head 
and  the  sceptre  in  his  hand,  did  what  he  did  in  the 
presence  of  the  Parliament ;  but  it  was  an  Act  of  the 
King,  and  not  of  the  Parliament. 

It  appears,  however,  that  the  Duke  of  Norfolk  thought 
that  he  was  struck  at,  and  did  not  take  the  title  of 
Duke  of  Norfolk,  but  continued  as  Earl  of  Notting- 
ham. We  find,  however,  that  about  twenty-five  years 
afterwards,  a  dispute  arose  as  to  the  precedency  of 
the  Earl  of  Nottingham  and  the  Earl  of  Warwick. 
The  Earl  of  Nottingham  was  then  Earl  Marshal ;  but 
the  earldom  of  Warwick  would  have  been  a  higher 
dignity  than  the  earldom  of  Nottingham;  and  the 
Parliament,  to  whom  this  was  referred,  considered  a 
good  deal  what  was  to  be  done  about  it,  finding 
themselves  in  a  difficulty  as  to  reconciling  the  conflict- 
ing claims  of  these  great  men.  What  they  said  was 
this,  why  should  we  have  to  decide  this  at  all  ?  a  duke- 
dom is  superior  to  an  earldom;  whether  the  Earl  Marshal 
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MoHTBosE       is  superior  or  not  is  unimportant^  because  if  you  are  the 

Lvrd  ok^dior^a  Duke  of  Norfolk  you  are  certainly  superior  to  the  Earl 

opinion.        ^f  Warwick ;  and  we  have  come  to  the  conclusion  that 

you  are  Duke  of  Norfolk.    A  petition  was  presented  by 

the  Earl   Marshal^  upon  which  the  Parliament  came 

to  this  resolution  : — 

Which  petition  having  been  duly  considered,  and  regard  being 
had  to  the  circumstance,  that  the  late  King  Richard  had,  in  his 
Parliament,  created  the  aforesaid  Thomas,  late  Earl  of  Nottingham, 
Dake  of  Norfolk,  and  inasmuch  as  although  the  proceedings  of  the 
said  Parliament  of  Richard  were  revoked,  yet  by  reason  that  the 
making  of  Dukes  and  Earls  and  other  dignities  appertains  to  the 
King  alone,  and  not  to  the  Parliament :  Therefore,  the  said  duke 
and  his  heirs,  in  the  absence  of  any  special  mention  of  them,  are  in 
no  respect  injured  nor  their  title  in  any  degree  weakened  by  snch 
revocation  (a). 

Therefore  they  came  to  this  conclusion  :  We  need  not 
say  whether  the  Earl  Marshal  takes  precedence  of  the 
Earl  of  Warwick ;  we  get  over  that  by  saying  that  you 
are  clearly  still  Duke  of  Norfolk. 

But,  my  Lords,  how  does  that  affect  this  case?  This 
appears  to  me  to  have  no  bearing  upon  the  case  before 
your  Lordships.  All  the  indicue  referred  to  there,  as 
proving  that  the  Dukedom  of  Norfolk  was  not  annihi- 
lated, are  wanting  here.  This  title  was  struck  at  by 
name ;  not  the  title  of  the  Duke  of  Montrose ;  but  the 
titles  which  had  been  created  by  the  King  subsequently 
to  the  preceding  February  were  struck  at,  nominaiim. 
It,  therefore,  appears  to  me  that  the  case  of  the  Duke- 
dom of  Norfolk  is  no  precedent  at  all  in  this  case.  It 
would  indeed  have  been  a  precedent  if,  instead  of  the 
Rescissory  Act,  there  had  been  an  Act  of  Parliament 
passed  revoking  some  prior  Act  of  Parliament  of 
James  III.,  but  that  is  not  the  case.  The  Act 
Bescissory   has    abolished  the  title   of  the   Duke  of 

(a)  Rolls  of  Parliament,  vol.  iv.  p.  274. 
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Montrose^  not  because  it  abolished  any  prior  Act  of      p^J^" 
Parliament^  but  because  it  abolished  all  new  dignities  j^^^  ch^udu^t 
that  had  been  created  by  James  III.  opmum. 

The  main  reliance^  however,  of  the  Claimant  was 
placed  on  what  has  been  called  the  Glencaim  case. 
But  I  think  that  also  entirely  fails  as  a  precedent,  and 
ought  not  to  have  any  influence  with  your  Lordships  in 
this  case.  The  Glencaim  case  may  be  shortly  stated 
thus.  The  Dukedom  of  Montrose  was  created,  as  I 
have  already  stated,  on  the  18th  of  May,  1488.  A  few 
days  afterwards,  I  think  on  the  28th  of  May,  the  then 
Lord  Eilmaurs  was  by  the  same  King  and  for  the  same 
cause  created  Earl  of  Glencaim.  Now  the  argument 
was  this.  It  has  been  established  that  the  Earldom  of 
Glencaim  was  not  destroyed  by  the  Act  Rescissory^ 
therefore  it  follows  that  the  Dukedom  of  Montrose  was 
not  destroyed. 

In  the  first  place  I  do  not  think  that  the  two 
cases  necessarily  stand  in  the  same  category;  but 
then,  further,  I  do  not  think  it  ever  has  been  so  deter- 
mined that  the  Earldom  of  Glencaim  was  not  afi^ected 
by  the  Act  Rescissory,  as  that  the  case  can  at  all  bind 
your  Lordships. 

The  circumstances  were  these.  First  of  all  as  to  the 
caniemporanea  earpositio,  substantially  the  same  series  of 
facts  occurred  with  reference  to  the  Earldom  of  Glen- 
cairn,  as  those  which  occurred  with  regard  to  the 
Dukedom  of  Montrose.  The  Earl  of  Glencaim  sat 
after  the  Act  Rescissory,  or  rather  his  son  was  served 
heir  to  his  father,  not  as  Earl  Glencaim,  but  as  Lord 
Kilmaurs ;  and  he  always  sat  in  Parliament  as  Lord 
Kilmaurs.  There  was  an  action  brought  by  the  execu- 
tors of  the  former  Lord,  and  he  is  described  in  that 
action  as  Lord  Kilmaurs.  He  died,  I  think,  in  1492, 
and  was  succeeded  by  his  son,  Cuthbert ;  and  Cuthbert 
executed  many  deeds,   always  describing  himself  as 
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pb^SJob*  Lord  Kilmanrs.  Why  was  that,  if  it  was  not  under- 
xord  a^ii««or'«  stood  that  the  Earldom  of  Glencairn  had  been  abolished 
***""^*  and  annihilated^  "  cassez  et  adnullez  ? ''  Why  did  he 
describe  himself  as  Lord  Kilmaurs  ?  And  what  strikes 
me  as  not  being  at  all  an  unimportant  thing  is  this^ 
some  of  these  instruments  were  handed  in  to  your 
Lordships  with  his  seal  appended  to  them — a  large  seal^ 
as  big  as  a  crown-piece — such  as  seals  were  in  those 
days ;  and  it  has  this  upon  it,  "  Sigillum  Cuihberti 
Domini  Kilmaurs  J' 

Then,  again,  it  appears  that  the  property  included  in 
the  grant  to  the  Earl  of  Glencairn,  consisting  of  the 
property  of  Drummond  andDochray,  never  was  enjoyed 
by  the  Earls  of  Glencairn,  but  passed  away  to  different 
families.  I  think  some  of  the  property  is  the  property 
now  of  the  noble  Duke,  the  present  Duke  of  Montrose. 
However,  that  is  immaterial ;  it  was  not  the  property  of 
the  Earl  of  Glencairn.  There  was,  therefore,  at  that 
period,  everything  to  indicate  that  these  parties,  just  as 
the  Duke  of  Montrose  did  at  the  time,  supposed  that 
their  titles  had  been  struck  at  by  the  Act  Rescissory. 

The  new  King,  James  IV.,  married  in  the  year  1503; 
and  it  is  natural  to  expect  that  upon  the  occasion  new 
titles  would  be  created,  such  being  the  custom  at  a 
coronation  or  marriage.  We  know  upon  the  most 
authentic  evidence  that  in  the  year  1503,  just  about  the 
date  of  the  marriage,  one  Scotch  nobleman  or  gentleman 
of  distinction,  one  of  the  Hamiltons,  was  made  Earl  of 
Arran.  We  have  also  contemporaneous  history  to  guide 
us.  I  will  suppose  this  for  a  moment  to  be  but  doubt- 
ful evidence ;  that  is,  doubtful  whether  it  is  what  we 
could  legally  accept.  History  says  that  three  noblemen 
were  created.  We  know  that  the  ancestor  of  the  pre- 
sent Duke  of  Montrose  was  then  created  Earl  of  Mon- 
trose. An  observation  which  I  would  make  on  this 
creation  is,  that  I  cannot  conceive   anything  in  the 
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world  80  excessively  improbable  as  that  if  there  were  at      ^SSIIST 

the  time  a  Duke  of  Montrose,  the  King,  wishing  to  ^^^  ai^MUm't 

confer  favour  on  Lord  Graham,  should  create  him  Earl 

of  Montrose.     That  of  itself,  I  think,  irresistibly  shows 

it  was  not  at  the  time  understood  that  there  was  a 

Dukedom  of  Montrose  existing.     We  then  find  that 

firom  that  time,  I  think  so  early  as  1504,  Lord  Kilmaurs, 

who  had,  in  an  immense  number  of  instances,  been 

always  called  Lord  Kilmaurs  (not  only  on  his  own  seal, 

but  in  transactions  with  the  Crown,  and  in  transactions 

with  private  persons),  is  again  designated   ^'Earl  of 

Glencaim,''  and  so  on,  from  that  time  downwards,  he 

and  all  his  descendants  continued  to  be  caUed  Earls  of 

Glencaim.     Lidependently  of  any  historical  evidence, 

what  is  so  extremely  natural  as  to  imagine  that,  if  he 

had  made  his  peace  again  with  the  Crown,  the  King 

would  have  given  him  back  his  higher  title,  and  created 

him  Earl  of  Glencaim  ?  The  fact  that  we  do  not  find  the 

grant  seems  to  me  perfectly  immaterial.     We  all  know 

very  well  that  we  should  be  thrown  into  difficulties  as  to 

many  of  our  possessions,  if  the  circumstance  of  a  grant 

350  years  ago  not  being  forthcoming  were  considered 

fatal.     We  should  be  acting  upon  principles  which,  in 

fact,  do  not  guide  us  in  the  ordinary  circumstances  of 

life.     Therefore,  my  Lords,  it  appears  to  me  that  what 

happened  to  the  Earl  of  Glencaim  after  the  passing  of 

the  Act  Rescissory  is  exactly  what   you  would  have 

anticipated.     He  is  always  called  from  that  time  "  Lord 

Kilmaurs.*^     He  has  none  of  the  property  which  was 

granted  to  him  by  the  original  grant  of  the  Earldom  of 

Glencaim ;  he  sits  in  Parliament  as  "  Lord  Kilmaurs  -/' 

he  has  his  seal  engraved  as  "Lord  Kilmaurs;"  and  so 

he  continues  down  to  a  period  just  after  the  time  at 

which  nothing  could  be  so  probable  as  that  he  should 

be  again  created  Earl  of  Glencaim.     From  that  time 

we  find  him  called  the  Earl  of  Glencaim.     Is  not  the 
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p^To?"  inference  almost  irresistible,  that  at  the  same  time  that 
Lord  ch^ceihr't  Lord  Hamilton  was  created  Earl  of  Arran,  and  at  the 
same  time  that  Lord  Graham  was  created  Earl  of 
Montrose,  Lord  Kilmaurs  was  created  Earl  of  Glen- 
cairn.  We  cannot  entirely  reject  the  information  we 
gain  from  antiquarian  researches.  We  find  there  a 
long  description  given  of  *^  the  Belting "  of  these 
noblemen.  But  if  we  had  no  trace  of  it.  at  all  from 
that  source,  I  should  think  the  inference  that  such  was 
the  fact,  not  only  not  an  unnatural  one,  but  one  at 
which  your  Lordships  could  hardly  fail  to  arrive. 

My  Lords,  that  being  the  evidence,  contemporaneous, 
if  I  may  say  so,  I  now  come  to  the  only  other  transaction 
to  which  I  shall  think  it  at  all  necessary  to  call  your  Lord- 
ships' attention.  That  is,  what  is  supposed  to  make  this 
a  res  judicata  in  favour  of  the  present  applicant.  It  has 
been  truly  remarked  that  nobody  could  be  so  tenacious 
as  the  Scotch  Nobles  were  of  their  precedence;  and 
this  observation  leads  me  to  advert  to  a  remark  which 
was  made  (but  not  with  much  impression  upon  my 
mind),  that  the  sittings  of  these  Noblemen,  one  as  Earl 
of  Crawford,  instead  of  Duke  of  Montrose,  and  the 
other  as  Lord  Kilmaurs,  instead  of  Earl  of  Glencairn, 
might  be  regarded  according  to  the  customs  prevailing 
among  foreign  nobility,  who  often  take  not  their 
highest  title  but  their  oldest.  And,  therefore,  it  might 
be  that  he  called  himself  in  society  "  Lord  Kilmaurs  '* 
instead  of  "  Earl  of  Glencairn.*'  But,  my  Lords,  the 
sitting  in  Parliament  and  getting  ranked  as  a  Baron 
when  he  had  a  higher  title,  is  not  an  act  which  a 
Scotch  nobleman  would  have  done/  unless  he  had  been 
compelled  to  do  so. 

My  Lords,  I  will  now  proceed  to  the  only  remaining 
question  with  regard  to  the  precedency  of  the  Earls 
which  led  to  the  litigation  in  the  17th  century.  Just 
after  the  accession  of  James  VI.  of  Scotland,  and  I. 
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of  England^  to  the  crown  of  this  realm,  there  seems  to      SSIo? 
have  arisen  a  dispute  among  the  nobility  in  the  Scotch  i.erdck^^ietum's 
Parliament  as  to  precedence.    A  Decreet  of  Ranking, 
as  it  is  called,  was  made,  I  believe,  by  the  Parliament 
itself,  in  which  they  classed  the  Peers  according  to 
their  order.     They  classed  the  five  following  Noblemen 
in   this   order: — The  Earl  of  Eglinton,   the   Earl  of 
Montrose,  the  Earl  of  Cassilis,  the  Earl  of  Caithness, 
and  the  Earl  of  Glencaim;   patting  Lord  Glencaim 
below  Lord  Eglinton  and  the  others.     In  1610,  Lord 
Glencaim,  being  dissatisfied  with   this  arrangement, 
instituted  a  proceeding  in  the  Court  of  Session  to  have 
it  corrected ;  alleging  that  he  took  precedence  of  those 
other  noblemen.     The  Court  of  Session  came  to  the 
conclusion  that  he  was  right,  and  that  he  took  prece- 
dence of  the  Earl  of  Eglinton  and  the  Earl  of  Cassilis ; 
nothing  being  said  about  the  other  two,  and  for  this 
reason :  they  had  never,  as  we  should  say,  been  made 
defendants — had  never  been  heard.  And,  therefore,  the 
decree  of  the  Court  could  not  affect  them.     My  Lords, 
the  consequence  of  that  was  a  very  absurd  state  of  things ; 
Lord  Eglinton  and  Lord  Cassilis  were  put  down  at  the 
bottom,  because  the  Court  could  not  affect  the  Earl  of 
Montrose,  nor  the  Earl  of  Caithness;    and  therefore 
after  the  Earl  of  Caithness  came  the  Earl  of  Glencairn, 
then    the  Earl   of  Eglinton,    and   then  the   Earl   of 
Cassilis.     Against  that   decision   there  was  a  further 
appeal  on  the  part  of  those  who  had  been  put  down 
improperly;  and  in  1617  the   decision    of    1610  was 
reversed,  and  the  old  order  restored.     And  then,  again, 
a  further  proceeding  was  instituted  upon  the  ground — 
at  least  so  it  was  alleged — that  the  Earl  of  Glencairn's 
title  took  precedence  (dated  from,  I  think,   1488)  of 
the  Earl  of  Eglinton' s,  the  date  of  whose  title  does  not 
very  clearly  appear,  but  might  have  been  some  ten  or 
twenty  years  afterwards.      In  this  confused   state  of 
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MoNTBosE  things,  there  having  been  first  a  Decreet  of  Ranking 
Lord  chTntxiiar't  in  One  Way,  corrected  afterwards  by  the  Court  of 
Session  in  another  way,  it  appears,  my  Lords,  that 
the  Earl  of  Glencaim  had  made  great  favour  with 
King  Charles  I.,  and  in  the  year  1637,  King  Charles  I. 
took  upon  himself  to  issue  letters  patent  confirming 
the  original  grant  of  1488.  Now,  I  need  not  tell  your 
Lordships,  that  though  the  Crown  is  the  fountain  of 
honour,  and  though  King  Charles  might  have  created 
the  Earl,  Duke  of  Glencairn,  if  he  had  thought  fit,  or 
bestowed  upon  him  any  other  title,  yet  the  Crown 
cannot  set  up  as  a  valid  grant  that  which  has  been 
annulled  and  declared  invalid  by  an  Act  of  Parlia- 
ment (a).  Charles  I.  did  that.  And  in  consequence. 
Lord  Glencaim  again  applied  by  a  Summons  of 
Reduction,  to  the  Court  of  Session  in  Scotland. 
It  certainly  does  seem  to  us  in  these  days  rather 
strange  that  the  question  of  the  precedency  of  these  two 
noble  Earls  should  have  occupied  the  Courts,  in  one 
way  or  another,  for  nearly  half  a  century ;  but  so  it  did ; 
and  finally  having  gone  through  such  a  course  of  litiga- 
tion as  it  is  sickening  almost  to  look  at,  in  January,  1648, 
old  style  (1649  new  style),  only  a  few  days  before  the 
execution  of  Charles  I.,  the  Court  of  Session  decreed 
in  favour  of  the  Earl  of  Glencairn.  That  is  to  say,  it 
decreed  that  the  original  charter  was  still  in  force; 
and  that  he,  therefore,  took  precedence  of  the  Earl  of 
Eglinton.     Well,  what    happened  upon  that  ?     Why, 

(o)  See  the  Third  General  Report  on  the  Peerage,  attributed  to 
the  late  Lord  Redesdale  (author  of  the  admirable  ''Treatise  on 
Chancery  Pleading").  In  the  print  of  1822  of  this  Report,  the 
references  are  pp.  49, 50,  51,  52.  In  the  print  of  1829,  pp.  58,  59, 
60.  The  doctrine  to  be  collected  is  that  where  a  peerage  has  been 
extinguished  by  Act  of  Parliament,  Parliament  alone  can  restore 
it.  The  Crown,  indeed,  may  grant  a  dignity  of  the  same  degree, 
and  by  the  same  name ;  but  it  will  not  be  the  same  dignity,  and  it 
will  give  precedence  as  a  new  creation  only. 


opinion. 
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the  Earl  of  Eglinton  (who,  I  suppose,  was  on  the  other  p,SS^* 
side  in  the  politics  of  the  day),  went  before  the  i^  ch^uor'i 
Parliament  of  Scotland,  and  in  the  following  year  Par- 
liament reversed  what  the  Court  of  Session  had  done ; 
so  that  from  that  time  the  Earl  of  Eglinton  took  prece- 
dence of  the  Earl  of  Glencaim.  Then  came  the  Common- 
wealth. And  then,  in  1660,  the  Restoration.  And  in 
1661,  the  Act  of  Parliament  which  had  revoked  the 
decree  of  the  Court  of  Session  was  swept  away ;  so  that 
the  decree  of  1648  was  set  up  again. 

Now,  what  is  said  is  this  (not  that  it  touches  the 
Montrose  case,  it  has  nothing  to  do  with  it  except  as  a 
precedent),  that  the  Court  of  Session,  being  a  competent 
tribunal,  decided,  in  1648,  something  which  necessarily 
shows  that  the  Act  Rescissory  had  not  the  effect  of 
destroying  dignities ;  and  that  if  that  were  so,  if  it  did 
not  destroy  the  one,  it  could  not  have  destroyed  the  other. 
My  Lords,  in  the  first  place,  I  must  observe  (not 
that  I  attribute  much  weight  to  the  argument),  that 
in  course  of  discussion  upon  the  hearing  of  that  case 
before  the  Court  of  Session,  it  was  distinctly  argued 
that  the  case  of  the  Duke  of  Montrose  differed  from 
that  of  the  Earl  of  Glencaim ;  because,  it  was  said, 
a  dukedom  is  in  every  sense  a  new  dignity :  and  that, 
therefore,  although  the  Act  Rescissory  may  have 
destroyed  the  Dukedom  of  Montrose,  it  does  not  follow 
that  it  destroyed  the  Earldom  of  Glencaim.  The 
force  of  that  argument  would  depend  upon  this,  What 
is  the  meaning  of  "  new  dignities  ? "  The  argument 
would  be  very  good  if  "  new  dignities  "  meant  creating 
persons  to  dignities  which  had  been  unknown,  as  far 
as  the  subjects  of  Scotland  were  concerned  up  to  the 
time  of  that  creation.  But  it  has  no  weight  if  the 
true  interpretation  be  (as  I  consider  it),  that  it  meant 
to  strike  at  dignities  which  had  been  newly  granted. 
The    Court    of    Session    came    to    the    conclusion 
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p^^  that  the  Earl  of  Glencairn  took  precedence  of 
lord  chZudior'M  the  Earl  of  Eglinton ;  they  must  have  come  to  the 
*'^*°"'  eonclusiou,  therefore,  that  the  original  patent  was  in 
force.  But,  my  Lords^  it  is  very  difficult  indeed  to  be 
eertain  that  one  understands  exactly  the  principles 
upon  which  the  Court  of  Session  proceeded  in  that  case. 
No  doubt  the  Act  Rescissory  was  pressed  upon  them  in 
argument ;  but  there  is  nothing  in  the  judgment  which 
shows  that  they  acted  upon  the  Act  Rescissory  at 
all.  The  Court  of  Session  decided  one  way,  and,  as 
a  matter  of  course.  Parliament  decided  the  other  way. 
And  afterwards,  when  the  tables  were  f^ain  turned, 
the  new  Parliament  revoked  what  the  former  Par- 
liament had  done.  It  is  very  difficult,  indeed,  to  arrive 
at  anything  satisfactory  from  transactions  occurring  at 
that  period,  particularly  in  matters  of  this  special 
nature,  relating  to  precedence  of  persons  no  doubt 
taking  a  part  in  the  troubled  affairs  of  those  times.  I 
must,  however,  remark,  although  it  may  seem  like  a 
paradox,  that  I  believe  we  have  just  as  good  means  of 
judging  as  to  the  truth  of  this  case,  after  the  lapse  of 
850  years,  as  they  had  after  the  lapse  of  150  years. 
For  150  years  would  just  as  completely  annihilate  every- 
thing like  oral  testimony,  or  traditionary  testimony,  as 
850  years.  The  increased  use  of  printing,  and  the 
greater  facilities  for  transmitting  knowledge,  render  our 
position  very  superior  in  that  respect  to  that  of  our 
ancestors ;  and  I  very  much  doubt  whether,  in  the  reign 
of  Charles  I.,  even  independently  of  the  troubles  of  the 
times,  they  were  in  the  least  better  position  to  inves- 
tigate the  truth  of  a  case  which  had  happened  in  the 
reign  of  James  III.  than  we  are  in  the  reign  of  Queen 
Victoria.  There  are  a  great  quantity  of  documents 
illustrating  and  throwing  light  upon  this  subject,  which 
are  before  your  Lordships,  but  which  the  Court  of 
Session  had  not  the  advantage  of  consulting ;  whereas 
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all  the  documents  which  they  had  are  referred  to  your  pJ^J^T 
Lordships.  Therefore,  I  am  of  opinion  that  that  which  j^^  chZ^cfitof* 
can  be  looked  at  only  as  a  precedent,  is  not  what  can  ^p"*^- 
or  ought  to  be  looked  at  as  a  precedent  guiding  your 
Lordships  in  this  case.  But  if  it  is  to  be  relied  upon  at 
all  as  a  precedent,  it  appears  to  me,  that  taking  the 
whole  of  the  Glencaim  case,  it  is  against,  and  not  for, 
the  Claimant.  The  grant  in  the  Glencaim  case  was  an 
original  grant  to  Lord  Kilmaurs,  **  et  hseredibus  suis ;  '^ 
that  is,  the  heirs  general  of  the  Earl  of  Glencaim. 
Those  who  resist  the  Claimant's  case  say,  that  the 
£arldom  must  be  dated,  not  from  that  patent,  but  from 
some  lost  patent,  about  the  year  1503.  But  the 
immediate  male  line  became  extinct  in  the  year  1796. 
Now,  my  Lords,  the  presumption  of  law  is,  if  you  have 
not  the  grant  of  a  dignity,  that  the  grant  is  to  the 
party  and  to  the  heirs  male  of  his  body  (a).  That  line 
thus  becoming  extinct,  the  party,  who  would  not  be 
the  heir  male  of  the  first  Earl  of  Glencaim,  but  heir 
general  of  the  party  to  whom  the  grant  was  made  in 
1488  (when  the  grant  was  certainly  to  heirs  general), 
petitioned  the  Crown ;  and  the  question  came  to  be 
considered  in  your  Lordships'  House,  whether  that 
party  had  made  out  his  title  to  the  Earldom  of  Glen- 
caim. He  certainly  made  out  that  he  was  the  heir 
general  of  the  original  Earl  of  Glencaim.  Why  was  it, 
therefore,  that  this  House  held  that  he  had  not  made 
out  his  title  ?  For  this  reason :  the  House  held  that 
the  Earldom  of  Glencaim  had  been  granted,  not  under 
that  patent  of  1488,  but  under  some  later  patent,  the 
presumption  as  to  which  was,  that  it  was  not  a  grant  to 
heirs  general,  but  to  heirs  male.  Now,  my  Lords,  that 
decision  could  proceed  only  on  the  presumption  that 
the  Act  Rescissory  was  in  force ;  there  was  nothing  to 
annihilate  the  first  patent  but  the  Act  Rescissory.    That 

(a)  See  the  next  case. 
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ptoJSe*  ^^  ^^®  judgment  of  my  Lord  Loughborough,  who 
Lord  Chancellor's  cntercd  iiito  the  case  in  a  very  elaborate  manner,  and 
opmum,  ^^  distinctly  of  opinion  that  the  original  grant  had 
been  annihilated.  And  for  myself,  I  think  that  his 
judgment  forms  a  precedent  upon  which  your  Lordships 
may  rely  with  infinitely  more  satisfaction  than  upon 
what  took  place  in  the  Court  of  Session,  and  in  the 
Scotch  Parliament,  in  the  troublous  times  which 
occurred  at  the  end  of  the  reign  of  Charles  I.  I  shall 
therefore  take  the  liberty  of  moving  your  Lordships  to 
resolve  that  the  charter  of  the  18th  May,  1488,  was 
annulled  by  the  Rescissory  Act,  that  the  grant  of  the 
Dukedom  by  James  IV.  was  but  for  the  life  of  the 
grantee,  and  that,  consequently,  the  present  petitioner 
has  not  made  out  his  claim. 

^%^^'^''       The  Lord  St.  Leonards  : 

My  Lords,  if  you  look  at  a  few  of  the  leading  points 
of  this  case,  it  will  be  seen  at  once  with  what  great 
difficulties  the  Claimant  has  had  to  contend  all  through. 
The  Dukedom  was  created  in  May,  1488,  and  created 
in  most  express  terms,  so  as  to  give  an  estate  of 
inheritance  to  all  the  heirs.  It  was  granted  in  conse- 
quence of  the  aid  which  the  newly  created  Duke  had 
personally  given  to  the  monarch  who  gi*anted  it,  in  the 
field  of  battle.  The  monarch  himself  died  in  another 
field  of  battle  within  a  few  weeks  afterwards,  and  his 
successor  upon  ascending  the  throne  issued  a  procla- 
mation annulling  all  grants  which  had  been  made  by 
his  predecessor  from  the  2nd  of  February,  which  date 
over-reached  the  date  of  the  grant  of  this  Dukedom. 
And  all  the  accounts  we  have  of  those  times  would  lead 
to  this  conclusion,  that  the  reign  of  James  III.  was 
considered  by  his  successor  and  by  Parliament  to  have 
ended  really  upon  the  2nd  of  February,  although  he 
did  not  die  till  the  end  of  the  year. 


opinion. 
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Now,  my  Lords,  under  those  circumstances,  after  a  pSJS^S' 
proclamation  had  been  made.  Parliament  met,  and  the  lord&j^ward^ 
Act  nrhich  has  been  commonly  called  the  Act  Rescis- 
sory, was  passed.  Without  entering  at  this  moment 
into  its  construction,  nobody  will  deny  that  at  least  it 
was  open  to  the  interpretation  which  has  now  been  put 
upon  it — namely,  that  it  struck  at  this  newly  created 
dignity  and  annulled  it.  We  find  that  that  construc- 
tion was  acted  upon,  if  not  by  the  Duke  himself,  certainly 
by  the  Crown.  The  Duke,  ceasing  then  to  be  Duke, 
being  Earl  of  Crawford,  and  of  course  not  in  favour 
with  the  successor  on  the  throne,  was  put  under  terms 
very  onerous  to  bear ;  but  ultimately,  in  the  very  next 
year,  was  forgiven  by  the  Crown.  What  was  the  con- 
sequence ?  A  re-grant  of  the  same  Dukedom  to  him 
for  life.  He  married,  and  his  Duchess  as  his  widow 
enjoyed  her  rank  and  title  as  Duchess  during  the  whole 
of  her  life,  which  extended  to  a  very  late  period.  But 
the  Duke's  successor  took  no  title  of  Duke,  and  no 
claim  has  been  ever  made  to  that  Dukedom  for  three 
centuries  and  a  half. 

You  see,  therefore,  my  Lords,  with  what  extraordinary 
difficulties  the  Claimant  must  have  had  to  contend  to 
establish  the  claim  now  advanced  by  him  :  primd  facie 
upon  half  a  dozen  facts,  it  seemed  almost  impossible 
that  such  a  claim  could  ever  be  substantiated. 

I  wish  to  say  one  word  about  time.  Time,  considered 
merely  as  time,  in  regard  to  dignities,  goes,  I  may  say, 
for  nothing.  The  great  title  (a)  wliich  is  possessed  by  a 
noble  and  learned  friend  of  mine,  now  present,  had 
certainly  not  been  claimed  for  a  long  time ;  but  then, 
observe,  there  was  nothing  striking  at  that  dignity. 
The  title,  if  it  were  valid,  remained  just  as  good  as  it 
was  the  moment  after  the  grant  was  made  (A). 

(a)  Earl  of  Devon. 
{b)  See  Sir  Harri8  Nicolas*  Report  of  the  Devon  Peerage  Case. 
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^j^^^'  But,  my  Lords,  it  may  well  deserve  consideration, 

lordsuZmard^  whether  it  would  not  be  wise  to  put  some  limit  of  time 
^^*^  upon  Peerage  claims;  and  the  circumstances  of  the 
present  case  are  well  calculated  to  excite  the  observation. 
If  the  investigation  had  been  left  to  the  Crown  alone, 
and  if  the  Crown  had  not  thought  proper  to  incur  the 
expense  of  procuring  evidence  counter  to  the  claim — 
although  my  apprehension  is  that  your  Lordships  would 
have  come  to  the  same  conclusion — yet  you  would  not 
have  come  to  that  conclusion  so  satisfactorily  as  you 
will  probably  now  do.  The  claim  has  aroused  another 
of  your  Lordships.  Naturally  enough  the  noble  Duke, 
who  possesses  his  title  under  a  later  grant,  must  have 
felt  unwilling,  unless  with  right  on  its  side,  that  the 
more  early  Dukedom  of  the  same  name  should  be 
established.  No  doubt  the  noble  Claimant  in  the  most 
handsome  way  declared  that  if  he  should  succeed,  he 
would  be  ready,  with  the  aid  of  Parliament,  to  take 
another  titl^  and  not  to  interfere  with  that  of  the 
noble  Duke.  But  still  it  was  natural  that  there  should 
be  that  feeling,  and  it  has  led  to  a  vast  mass  of  evidence 
being  produced,  at  great  expense,  not  by  the  Crown, 
but  by  the  noble  Duke  (n),  which,  however,  having  been 
produced  by  him,  has  been  made  use  of  by  the  Crown, 
and  thus  has  elucidated  the  case  in  a  manner  which 
could  never  have  been  hoped  for  without  that  assistance. 
The  first  document,  the  Charter,  admits  of  no  doubt ; 
and  when  you  come  to  contrast  it  with  the  re-grant,  it 
is  of  great  importance  to  bear  in  mind  that  the  original 
grant  was  to  the  £arl  of  Crawford  as  Duke,  and  to  his 
heirs  general.  And  there  was  a  grant  in  the  same 
Patent  of  certain  estates,  then  I  have  no  doubt  of 
considerable  importance,  which  were  erected  into  a 
Dukedom,  and  would  descend  to  the  heirs  general. 

(a)  Supr^,  p.  63,  as  to  the  Objector  communicating  information 
to  the  Crown. 
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When  James  IV.  ascended  the  throne,  he  by  a  pro-  pSSS? 
clamation  annulled  all  the  previous  grants  of  his  father^  L»rd^l^rd^ 
his  predecessor,  from  the  preceding  2nd  of  February. 
That  proclamation,  as  has  been  truly  stated  at  the  bar, 
could  not  bylaw  operate  to  destroy  those  grants.  That 
I  freely  admit.  But  it  shows  the  intention  of  the 
Crown  to  strike  at  those  grants.  It  is  probable  that 
some  of  the  property  which  had  been  granted  to  the 
Duke  had  been  resumed  by  the  Crown,  and  had  been 
granted  away  before  the  Act  Rescissory  was  passed. 
It  was  said  this  was  a  mere  act  of  violence  and  power, 
for  you  find  that  this  property  was  re-granted  by  the 
Crown  before  the  original  grantee  had  lost  his  title  to 
it.  That  may  be  true  enough,  but  it  was  granted  after 
the  proclamation,  with  the  knowledge  of  the  Crown 
that  those  grants  would  be  defeated  by  Parliament. 
And  almost  the  first  act  of  the  Parliament,  which  met 
early  in  October,  148S,  was  to  pass  the  Act  Rescissory. 
Now,  my  Lords,  your  Lordships  have  heard  this 
Act  called  a  Rebel  Act  of  Parliament,  and  you  have 
heard  a  great  deal  about  loyal,  dutiful,  and  excellent 
subjects,  and  so  on.  But  these  topics  cannot  receive 
the  slightest  attention  from  your  Lordships  in  disposing 
of  this  claim.  The  question  is,  what  is  the  true  con- 
struction in  law  of  the  grants,  and  what  was  the 
operation  of  the  Act  of  Parliament — because  it  should 
be  borne  in  mind  that  loyalty  to  one  sovereign  was 
disloyalty  to  another.  He  who  was  loyal  in  his  last 
moments  to  James  III.,  was  disloyal  to  James  IV. 
It  would  have  been  just  the  reverse  if  the  other  party 
had  succeeded. 

The  learned  counsel  at  the  bar,  dwelling  upon  the  sup- 
posed merits  of  the  Duke  of  Montrose,  said.  How  can  it 
be  possible  to  construe  the  words  of  this  Act  as  striking 
at  the  dignity  conferred  upon  so  loyal  and  excellent  a 
subject?     That  is,  a  loyal   and   excellent   subject  to 
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^•j^^M  James  III.,  but  not  so  esteemed  by  James  IV.,  till  he 
Lordi^Monard^  rcstored  him  partly  again  to  his  favour.  The  original 
^^'**^'  grant  of  the  Dukedom  set  forth  expressly  that  one 
consideration  for  it  was  the  Duke^s  services  upon  the 
field  of  Blackness.  There  was  nothing  that  could  have 
operated  so  strongly  against  the  Duke  with  James  IV. 
as  that  very  act  which  had  caused  this  special  favour 
to  be  shown  to  him  by  James  III. 

With  respect  to  the  Act  of  Parliament,  I  have  never 
been  able  from  the  first  moment  down  to  the  present, 
during  all  the  arguments  day  by  day,  to  entertain  the 
slightest  doubt.  It  expressly  rescinds  the  "  new 
dignities  granted  or  given  to  any  person  or  persons, 
what  estate,  condition,  or  degree,  that  ever  they  be  of  ^' 
(which  certainly  would  include  nobles — Earls  as  well  as 
Dukes),  *' since  2nd  day  of  February  last  by  past.^' 
Your  Lordships  will  recollect  that  that  is  the  date 
which,  beyond  all  possibility  of  doubt,  had  been  assigned 
as  the  real  determination  of  the  reign  of  James  III. 
Throughout  these  Acts  of  Parliament,  in  all  the  places 
in  which  he  is  referred  to,  he  is  spoken  of  as  the  present 
"  King's  father,"  and  not  as  the  *<  late  King."  It  is 
not  till  a  later  period  that  they  refer  to  him  as  "  the 
late  King."  They  treat  him,  therefore,  as  a  person 
who  made  these  grants  without  having  the  authority 
to  do  so. 

By  the  Act  Rescissory,  all  grants  are  struck  at 
"which  might  be  prejudicial  to  our  Sovereign  Lord, 
and  the  Crown  that  now  is."  The  expression  is,  not 
"  all  which  may  be  prejudicial,"  but  "  which  might  be 
prejudicial ; "  that  is  to  say  "  which,"  but  for  this  Act, 
"  might  be  prejudicial."  But  even  if  there  could  have 
been  a  question  upon  this  Act  at  the  time,  what  are 
we  to  say,  after  three  centuries  and  a  half  of  acqui- 
escence with  every  thing  entitled  to  any  weight  that 
has  taken  place  during  that  long  course  of  time,  as  it 
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appears  to   me,  when  properly  considered,  consistent      ^^^SSJSl 
with   the  construction  which  I  now  submit  to  your  lordsTnimanw 
Lordships  to  be  the  right  one  ?     It  is  clear  that  the       <^p»»<<^ 
Duke  never  sat  in  Parliament  upon  that  title,  and  he 
had  no  opportunity  of  doing  so.      It   is   shown  that 
there  might  be  a  question  (which  I  will  not  enter  into) 
whether  letters  patent  had  been  granted.     I  will  assume 
that  a  patent  was  granted. 

Now,  as  regards  the  other  dignity,  let  us  see  how  it 
stands.  The  Duke  insisted,  as  much  as  any  man  could 
do,  upon  his  title  as  Duke.  Wherever  he  had  an 
opportunity  of  making  use  of  the  title,  in  a  way  which 
could  not  be  prevented,  he  did  use  that  title.  That  is 
beyond  all  question.  It  appears  that  he  was  received 
partially  into  favour.  And  it  has  been  much  contended 
at  your  Lordships'  bar,  that  it  was  impossible,  when  you 
read  the  re-grant,  to  say,  that  he  was  a  person  whose 
title  was  to  be  destroyed,  because  referring  to  the 
words  "  which  might  be  prejudicial,''  it  is  asked. 
How  could  it  be  prejudicial  to  preserve  the  title  of  the 
man  to  whom  the  re-grant  was  made,  and  he  so  worthy 
a  subject?  But  if  we  want  to  know  the  terms  upon 
which  James  IV.  and  the  Duke  were,  we  have  only  to 
turn  to  the  protest  which  the  Duke  of  Montrose 
executed  at  his  own  place,  with  his  own  dependents 
around  him,  and  there,  when  he  was  forced  to  surrender 
the  sheriffdom  of  Forfarshire,  he  takes  care,  behind  the 
back  of  his  sovereign  (for  which  I  do  not  blame  him), 
to  express  his  griefs,  and  to  make  the  protest,  looking 
forward  to  better  times,  in  order  to  save  his  right,  if  by 
law  it  could  be  saved.  [Here  his  Lordship  read  the 
protest  of  the  Duke,  showing  his  deep  mortification 
at  the  displeasure  of  James  IV.  on  the  ground  of  his 
constancy  to  James  III. ;  and  the  resolution  of  the 
Duke  in  surrendering  by  compulsion  the  sheriffdom  of 
Forfar  to  have  "  remedy  of  law  at  the  proper  season".] 
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fS^^  Your  Lordships  may  therefore  easily  collect  what  the 
i4n^8LUi>nardt'  fecliiigs  of  Jamos  lY.  wcrc  towards  this  nobleman. 
opmum,  ^^^  whst  foUows  ?  There  is  a  procuratory  of  resigna- 
tion which  comes  out  of  Lord  Gray's  muniment  room, 
and  which  for  the  purpose  I  will  take  to  be  a  genuine 
instrument.  That  purports  to  be  a  resignation  by  the 
Duke,  calling  himself  by  that  name,  of  this  office  to 
the  Crown.  And  that  is  stated  to  have  been  at  Hailes, 
which  is  near  to  Edinburgh.  It  is  stated  also  to  have 
been  in  the  Kiug^s  presence. 

But  then,  my  Lords,  when  the  Crown  comes  to  act 
upon  it,  you  see,  at  once,  the  difference  which  has  just 
been  pointed  out.  The  Crown,  in  the  re-grant  to  Lord 
Gray,  refers  to  a  surrender  by  the  former  owner,  but  a 
surrender  by  the  "  Earl  of  Crawford,'*  which  would  be 
his  proper  title  if  that  Act  of  1488  had  struck  at  the 
Dukedom — and  it  re-grants  the  office  to  Lord  Gray  as 
having  been  surrendered  by  the  Earl  of  Crawford. 
Then  that  is  followed  by  another  document  of  the 
Crown,  a  Precept  of  Sasiue — and  that  Precept  of 
Sasine  is  in  precisely  the  same  terms  as  the  actual 
re-grant  by  the  Crown  to  Lord  Gray.  So  that  so  far 
as  this  goes  there  is  nothing  which  tells  with  such 
wonderful  effect  against  the  title  as  the  very  attempts 
which  the  Duke  made  to  set  up  the  title  of  Duke; 
because  he  never  did  one  single  act  by  which  he 
attempted  to  set  up  his  title  as  Duke,  with  the  Crown, 
which  was  not  immediately  repelled  by  the  Crown. 
Look  at  the  grant  to  his  wife,  which  required  the  con- 
firmation of  the  Crown.  There  he  called  himself 
Duke — and  what  did  the  Crown  do  ?  The  Crown  in 
confirming  the  Charter  took  care  to  prefix  to  it  his 
proper  title — calling  him  Earl  of  Crawford  and  con- 
firming the  grant  by  that  title.  Surely  these  acts  are 
conclusive. 

Then  we  come  to  a  matter  that  may  well  startle 
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anybody,  and  that  is  the  re-grant  after  he  had  been  %^^ 
stripped  of  the  Sheriffdom  of  Forfar.  He  was  com-  Lordstl^^mard^ 
pelled  to  give  it  up — there  is  no  doubt  about  that — 
and  he  says  he  only  gave  it  up  because  in  surrendering 
it  he  was  operated  upon  by  that  reasonable  fear  of 
death  which  even  a  brave  man  might  fairly  give  way 
to.  He  desires  not  to  be  considered  in  mere  cowardice 
to  have  yielded ;  but  he  says,  There  is  such  a  fear  of 
death  hanging  over  me  that  I  am  justified  as  a  man  of 
sufficient  physical  and  moral  courage  in  giving  way  to 
the  Crown.  Then  what  follows  ?  Very  shortly  after, 
he  is  partially  restored  to  favour ;  and  then  comes  the 
re-grant  of  the  Dukedom  upon  which  there  has  been 
so  much  discussion.  Now,  my  Lords,  compare  that 
re-grant  with  the  original  grant,  which  was  only  a  few 
months  before,  and  what  do  you  find?  The  original 
grant  was  in  the  strictest  and  strongest  terms  hereditary, 
to  him  and  to  his  heirs.  What  do  you  find  in  the 
re-grant  ?  which  is  to  be  carried  further  into  effect  by  a 
regular  Charter.  You  find  it  wholly  silent  about  any 
hereditary  right  or  succession.  Therefore,  my  Lords, 
I  should  have  been  of  opinion,  upon  that  document 
alone,  that  the  Dukedom  was  granted  only  for  life. 
You  find  also  that  the  estates  which  had  been  granted 
by  the  original  Charter,  and  had  been  constituted  a 
Dukedom  to  go  with  the  dignity,  are  re-granted  with 
the  same  title,  but  without  the  former  words  of  limita- 
tion. And  what  does  the  Crown  state  in  making  a 
re-grant  of  these  estates  ?  It  asserts  the  title  of  the 
Crown  to  those  estates — it  calls  them  the  estates  of  the 
Crown.  Now  they  could  only  be  estates  of  the  Crown 
by  that  grant  of  1488  having  been  annulled.  If  that 
grant  had  not  been  annulled  they  would  have  still  been 
the  estates  of  the  Duke.  Therefore,  that,  of  itself, 
would  go  a  great  way.  But  what  does  the  re-grant 
state  ?    The  services  and  considerations  which  induced 
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^»SSat  Janies  IV.  to  make  it ;  (nearly  the  same  as  in  the 
LordSLZonard*'  Original  grant,  which  is  almost  copied  here).  Services 
opinion.  ^hich  wcrc  to  bc  performed,  not  to  the  dead  Monarch 
of  course,  but  to  the  living  Monarch.  To  whom  is  the 
re-grant  ?  To  the  Earl  of  Crawford,  Why  what  a 
mockery  is  it  to  talk  of  that  being  a  confirmation  to 
the  Duke.  How  is  it  possible  for  any  man,  as  a 
lawyer,  to  say  that  it  was  a  confirmation  to  the  Duke  ? 
What  would  have  been  the  true  mode  of  drawing  a 
confirmation,  according  to  any  mode  of  conveyancing, 
or  according  to  any  law,  if  the  object  had  been  to  con- 
firm to  the  Duke  the  Dukedom  granted  to  him  in  1488  ? 
When  King  Charles,  in  1677,  attempted  to  confirm  the 
other  title  of  Glencairn,  he  expressly  confirmed  it  to  the 
Earl,  as  under  the  old  Patent  of  1488.  And  so  this 
must  have  been,  if  that  had  been  intended.  But  there 
is  not  a  single  word  in  the  re-grant  to  the  Earl  of 
Crawford,  which  can  be  twisted  into  anything  like  a 
confirmation.     The  whole  is  de  novo. 

Then,  my  Lords,  it  was  said,  that  you  might  imply  a 
limitation  to  heirs — that  it  was  a  creation  of  a  Dukedom 
which  in  itself  would  carry  it  to  heirs.  We  are  not,  as 
it  appears  to  me,  under  the  necessity  of  discussing  this 
question,  because  we  know  what  follows.  There  is 
upon  that  Register  a  Litera,  which  purports  to  tell 
you  what  the  contents  of  the  grant  were.  It  begins 
by  stating,  in  so  many  words,  that  the  Dukedom  had 
been  re-granted  to  the  Duke  for  his  life,  in  the  most 
plain  and  explicit  terms,  and  also  that  there  had  been 
granted  the  estates — because  the  grant  of  the  Dukedom 
the  second  time  said  nothing  about  the  estates.  The 
grant  of  the  estates  depended  entirely  upon  the  Litera. 
That  was  the  only  evidence  they  had  that  the  estates 
had  been  granted.  It  states  them  to  have  been  given — 
it  speaks  generally  of  rights  and  privileges,  and  then 
you  find  the  words  '^  et  ctetera."    Now  Lord  Coke,  in 
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bis  work  upon  Littleton^  tells  us  that  there  may  often  p^JS? 
be  great  virtue  in  an"e/  C€stera"  and  he  actually  i^^sLUimard^ 
collects  every  instance  of  an  et  aetera  which  he  can  find*  op^^^i^ 
But  I  never  before  knew  so  much  weight  laid  upon  an 
et  ctBtera  as  there  has  been  by  the  Claimant  at  your 
Lordships'  bar ;— for  it  was  urged  that  et  catera  should 
import,  contrary  to  the  very  words  of  the  Litera,  that 
there  was  some  limitation  beyond  a  limitation  for  life, 
and  we  have  had  produced  documents  of  all  sorts, 
to  show  that  there  have  been  in  the  Law  of  Scot- 
land grants  for  life  in  so  many  words,  and  that  in 
one  or  two  instances  those  grants  extended  to  heirs. 
Generally  speaking  they  were  grants  to  other  persons* 
— what  in  this  country  would  be  called  remainders. 
There  is  nothing  extraordinary  in  that.  But  in  one 
instance  there  was  an  attempt  to  prove  that  there  was 
a  grant  to  a  man  during  his  life  in  most  express  terms — 
tenendum  to  him  and  to  his  heirs  generally.  That 
turned  out  to  be  a  mistake.  In  point  of  fact  the  words 
of  the  grant  referred  to  the  homage  he  had  done,  and 
which  he  was  to  continue  to  do  during  the  whole  of  his 
life — he  was  always  to  be  a  good  subject — and  the 
tenendum  was  the  only  matter  in  the  grant  which 
referred  at  all  to  the  extent  of  the  estate  which  the 
grantee  was  to  take.  That  took  away  the  force  of 
that  argument,  and  left  the  case  to  stand,  as  it  does 
stand,  upon  the  construction  of  the  grant  itself,  and 
upon  the  Litera. 

My  Lords,  my  clear  opinion  is  that  the  re-grant  was 
for  life  only — that  the  evidence  clearly  shows  that  it 
was  so — and  that  it  is  impossible  to  feel  any  doubt 
upon  the  point.  But  even  supposing  there  were  a 
question  about  it,  contemporaneous  usage,  as  my  noble 
and  learned  friend  has  said,  must  guide,  and  always 
has  guided,  in  these  cases — particularly  if  you  are 
called  upon  to  supply  certain  words  in  an  ancient  grant. 
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pSSTSr  which  are  not  found  there.  You  must  then  look  at  the 
urdsTuunard^  ftcts ;  or  in  the  case  of  a  Peerage,  you  must  look  at  the 
^^^^*^'  sittings.  If  you  find  a  constant  sitting  on  the  part  of 
heirs  male  of  the  body  of  the  original  grantee — you  do 
not  let  in  heirs  general  (a).  Now  if  we  look  to  see 
what  was  done  in  this  case,  I  think  I  never  saw  facts 
in  all  my  experience  which  with  so  much  force  proved 
the  real  construction  of  these  instruments,  not  now,  at 
the  end  of  three  centuries  and  a  half,  but  then,  at  the 
moment,  when  the  rights  were  to  be  enjoyed — at  the 
moment  the  claim  was  to  be  made.  And  for  three  and 
a  half  centuries  from  that  time  there  has  never  been 
any  doubt  or  dispute  either  on  the  part  of  the  Crown 
as  to  its  rights,  or  on  the  part  of  the  grantee  as  claiming 
adverse  to  the  Crown.  Could  there  be  a  stronger  fact 
than  this,  that  the  Duke  having  married  whilst  he  was 
Duke,  the  Duchess  his  widow  continued  after  his  death 
to  be  called  the  Duchess,  and  continued  to  enjoy  the 
dignity  of  Duchess,  whilst  the  Duke's  heir  at  once 
submitted  to  take  upon  him  the  lower  title  of  Earl  of 
Crawford.  Let  it  be  attempted  to  be  explained  as  it 
may,  every  successor  in  his  turn  has  taken  that,  and 
no  other,  title,  and  never  set  up  the  slightest  pretence 
to  claim  the  Dukedom  of  Montrose. 

My  Lords,  it  would  have  required  a  body  of  over- 
powering evidence  to  countervail  the  strong  prepon- 
derating circumstances  in  favour  of  the  legal  construction 
which  I  have  in  common  with  my  noble  and  learned 
friend  taken  the  liberty  of  submitting  to  your  Lordships. 
In  an  early  state  of  the  case  I  asked  the  learned  counsel 
what  had  become  of  the  estates  ?  because  let  it  be  as 
it  may  as  regards  the  dignity — and  supposing  that  with 
respect  to  it  there  had  been  a  difficulty — there  could  be 
no  difficulty  as  to  the  estates.  By  the  first  grant  the 
estates  were  granted  to  the  Duke  in  fee  simple.    At 

{a)  See  the  next  case,  i.e,  that  of  the  Glencaim  Peerage. 
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the  time  of  the  re-grant  the  Crown  had  seized  them.  pSSo? 
That  your  Lordships  know;  because  the  Crown,  in  iwdstJ^HLe 
re-granting  the  very  same  subjects,  stated  them  then  '^^^^^^ 
to  belong  to  the  Crown,  which  I  have  shown  your 
Lordships  could  not  have  been  the  case  if  the  original 
grant  had  not  been  annulled  by  the  Act  Rescissory. 
Then  what  became  of  the  estates  ?  They  were 
re-granted.  As  I  apprehend,  re-granted  for  life,  and 
for  life  only.  What  followed?  The  Duke's  successors 
never  put  forward  the  slightest  claim  to  the  estates,  the 
Crown  disposed  of  them  adversely;  and,  under  such 
disposal,  they  have  been  enjoyed  for  three  centuries 
and  a  half,  adversely  both  to  the  original  grant,  and 
adversely  also  to  the  re-grant  upon  which  so  much 
reliance  has  been  placed.  Yet  these  estates  were 
intended  to  form  a  regality  for  the  Duke,  both  in  1488 
and  in  1489,  to  a  limited  extent.  How  then  is  it 
possible,  with  such  facts  before  you,  to  have  any  possible 
doubt  as  to  the  construction  which  we  now  advise  your 
Lordships  to  put  upon  these  acts  and  grants,  a  con- 
struction which  all  men  at  all  times  have  adopted  from 
the  very  first  moment  down  to  that  at  which  I  am  now 
addressing  your  Lordships. 

My  Lords,  certain  Acts  of  Parliament  were  relied 
upon,  as  destroying  the  operation,  and  as,  in  fact, 
repealing  the  Act  of  1488.  I  am  clearly  of  opinion, 
after  the  best  attention,  that  those  Acts  do  not  any  of 
them  touch  the  question,  but  that  they  rather 
corroborate  the  operation  of  the  Act  of  1488.  The 
first  of  those  Acts,  which  requires  the  parties  to  bring 
in  their  documents,  is  perfectly  conclusive,  as  it  appears 
to  me.  My  noble  and  learned  friend  has  called  your 
Lordships'  attention  to  the  recital  of  it  (a).  That  Act 
of  Parliament  spoke  of  the  grants  in  question  as 
pretended  grants ;    and    the  reason  was  because  the 

(a)  Suprdy  p.  405. 

F  F  2 
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^JJ^J^"  Parliament  chose  to  treat  James  III.  as  having  ceased 
urdSLL^ards'  to  Tcign  on  the  End  of  February.  Therefore,  of  course, 
opinuw.  those  grants  were  not  treated  as  real  grants  by  the 
monarch  on  the  throne.  That  Act  of  Parliament, 
therefore,  so  far  from  being  adverse  to  the  Act  of  1488, 
was  actually  in  confirmation  and  in  extension  of  the 
powers  of  that  very  Act  of  Parliament.  It  did  not 
relate  to  dignities.  Why  not  ?  There  were  but  two 
dignities  which  had  been  granted,  the  Dukedom  of 
Montrose  and  the  Earldom  of  Glencaim.  Both  the 
noble  persons  to  whom  those  great  dignities  had  been 
granted  had  acquiesced  in  the  Act  of  1488.  The  Duke 
had  acquiesced  by  accepting  the  re-grant,  limiting  to 
him  for  life  the  same  dignity.  How  inconsistent  would 
it  be  to  attempt  to  set  up  the  former  grant  in  fee,  when 
the  latter  grant  for  life  was  accepted.  The  Earl  of 
Olencaim  had  died  on  the  field  of  battle  with  his 
master,  and  his  son  never  claimed  the  Earldom.  It  is 
not  clear  that  there  were  any  patents  to  bring  in  in 
these  cases,  but,  if  there  had  been  any,  they  were 
clearly  struck  at,  and  it  was  unnecessary  to  refer  to 
them. 

The  other  statutes  have  been  sufficiently  commented 
upon  by  my  noble  and  learned  friend ;  and  I  have  only 
to  observe,  that  the  Act  of  1508  whoUy  relates  to  the 
Church  and  its  possessions,  and  has  not  the  slightest 
bearing  upon  the  Act  of  1488,  or  on  the  present  case. 

Then,  my  Lords,  the  operation  of  the  Act  of  1488 
being  thus  established  by  plain  construction,  and 
proved  by  contemporaneous  usage,  I  apprehend  there 
can  be  no  difficulty  in  point  of  law  in  disposing  of  this 
claim.  But,  my  Lords,  two  authorities  have  been  relied 
upon — ^the  case  of  the  Duke  of  Norfolk  in  this  country, 
and  that  of  the  Earl  of  Olencaim  in  Scotland,  and  your 
Lordships  have  had  a  most  unusual  difficulty  thrown 
upon  you.     You  have  really  been  for  days  trying  the 
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Glencaim  Peerage,  which  was  decided  by  this  House  in       pSJJJSJ^ 
1797,  and  not  for  the  purpose  of  its  having  the  slightest  lardstl^rd^ 
effect  upon  that  Peerage,  but  in  order  to  see  how  far        ^p^^^*^ 
the  proceedings  in  that  case  can  be  brought  forward  as 
a  precedent  in  this. 

As  regards  the  Dukedom  of  Norfolk,  your  Lordships 
will  see  that  the  creation  in  question  was  not  by  Parlia* 
ment,  but,  as  clearly  as  words  could  make  it,  by  the 
King,  being  in  Parliament.  There  is  not  a  single  word 
there  of  Parliament  assisting  in  the  creation.  It  was 
not  an  unusual  thing  that  the  King  did  in  Parliament 
declare  his  intention,  and  did  in  Parliament  create 
those  Peerages.  The  distinction,  therefore,  was  this — 
they  were  created  in  Parliament,  but  they  were  not 
created  by  Parliament.  That,  I  think,  is  a  clear  answer 
to  the  Duke  of  Norfolk's  case. 

As  regards  the  case  of  the  Earl  of  Olencaim,  your 
Lordships  will  find  it  exactly  tallying  in  all  its  circum- 
stances with  that  of  the  Duke  of  Montrose.  It  is  a 
singular  thing,  and  it  only  shows  the  tnith  of  the 
transaction,  that  it  exactly  follows  the  same  fate,  barring 
the  different  circumstances  which  were  occasioned  by 
the  different  acts  which  took  place.  The  Earl  of 
Glencaim,  as  I  said  before,  died  on  the  field  of  battle ; 
he  was  the  only  other  person  who  had  a  grant  of  a 
dignity  which  was  struck  at  by  the  Act  of  1488.  His 
son,  Lord  Kilmaurs  (which  he  reaUy  was),  sat  in  that 
very  Parliament  of  1488,  and  he  sat  by  the  title  of  Lord 
Kilmaurs.  Can  any  man  persuade  me,  that  if  he  was 
entitled  to  the  Earldom  of  Olencaim  he  would  not  have 
taken  that  title  ?  He  must  have  been  perfectly  per- 
suaded at  that  time,  and  everybody  who  advised  him 
must  have  known,  that  he  had  no  right  to  it.  Why 
did  he  not  take  the  title  if  it  properly  belonged  to  him, 
if  it  had  just  descended  to  him  ?  But  he  sat  as  Lord 
Kilmaurs,  he  executed  many  deeds,  he  did  many  acts. 
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^J^STol"      *^^  ^®  never  affected  to  assume  the  title  of  Earl  of 
LvrdsuMnard^  Glencaim.     That,  my  Lords,  is  quite  clear. 

opinum.  Then  comes  the  sitting  in  1505,  and  this  House,  I 

may  say,  decided  that  that  sitting  was  not  under  the 
grant  of  1488.  The  House  has,  in  a  former  case,  upon 
that  very  dignity,  actually  and  positively  decided  the 
question. 

Lord  Eilmaurs  continued  to  keep  his  title  of  Kil- 
maurs ;  but  in  1 505  he  sat  as  Earl  of  Glencaim.  Now  we 
know,  historically,  some  circumstances  which  occurred 
at  this  period,  and  we  have  a  right  here  to  look  at 
history.  We  find  in  Leland  {a)  a  most  elaborate  ac- 
count of  the  solemnities  upon  the  Royal  marriage.  He 
tells  you  that  the  King  called  three  persons  to  new  dig- 
nities ;  one  of  them  was  the  Earl  of  Montrose,  another 
the  Earl  of  Glencaim  (the  former  title  of  Lord  Kil- 
maurs,  who  seems  then  to  have  been  very  much  in 
favour,  for  he  was  one  of  the  parties  assisting  in  the 
tournament  of  the  Queen^s  marriage),  and  the  third 
was  Lord  Hamilton,  who  was  created  Earl  of  Arran. 
Now  here  was  a  clear  creation  wanting  the  patents. 
Exceptions  have  been  taken  to  Lord  Rosslyn's  opinion 
delivered  in  this  House  in  1797  {b).  It  is  said  that  there 
was  great  ignorance  on  the  part  of  that  noble  and 
learned  Lord,  of  whom  we  always  speak  with 
reverence ;  for  that  he  spoke  of  the  creation  of  those 
Earldoms  by  belting.  Suppose  he  did  make  use  of  that 
expression,  he  was  only  speaking  in  common  parlance. 
The  King,  who  created  by  words  these  different  digni- 
nities,  in  the  presence  of  all  his  people,  upon  this  grand 
occasion,  finished  the  ceremony  by  belting^  and  there- 
fore the  Lord  Chancellor  of  the  day,  when  this  matter 
came  before  the  House  in  1797,  said  that  they  were 
created  by  belting.     And  learned  antiquaries  affect  now 

(a)  Leland*8  Collectanea.    See  infra,  p.  448. 
{h)  Infra,  pp.  446,  448. 
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to  be  shocked  that  the  noble  Lord,  in  1797,  should       pJSS? 
have  described  the  creation  of  earls  by  belting,  which,  lordSLUonard^ 
they  say,  takes  away  the  whole  weight  which  other-        <^p»*»<>»»^ 
wise  would  have  been   due  to  his   opinion  (a).     My 
Lords,  I  have  read  more  than  once  or  twice  that  noble 
Lord^s  opinion,  and  I  think  that  it  is  perfectly  right, 
and  I  think  he  was  quite  justified  in  the  case  then 
before  him^  in  putting  an  end  to  that  claim. 

But  let  me  pursue  the  Glencaim  case  a  little  further. 
Lord  Kilmaurs,  when  created  Earl  of  Olencaim,  at 
once  takes  his  new  title,  and  he  goes  on  enjoying  it  for 
years.  He  gets  into  discussion  with  Lord  Eglinton 
about  precedence,  and  King  Charles  thinks  fit,  in  1637, 
to  attempt  to  give  to  the  Earl  the  benefit,  by  confirma- 
tion of  the  original  grant  of  1488,  but  that  could  not  be 
done  by  law  (6).  It  introduced,  however,  an  element 
into  that  case  which  is  not  to  be  found  here.  There- 
fore to  attempt  to  make  that  a  precedent  here  would  be 
impossible. 

But  the  way  in  which  I  understand  it  to  be  put  is 
this,  that,  in  1648,  the  Court  of  Session  alone  had  the 
right  to  adjudicate  upon  peerages  in  Scotland.  That 
proposition,  however,  is  not  made  out  at  all  to  my 
satisfaction.  Lord  Kaimes  is  against  it.  It  is  said 
that  Lord  Kaimes  [c)  is  no  great  authority.  I  am 
not   speaking  of  him  as  a   lawyer.      I  am  speaking 

(a)  See  Mr.  Riddell's  book  on  Scotch  Peerages.  Belting  is 
equivalent  to  girding.  One  of  the  old  ceremonials  at  the  creation 
of  an  earl  was  to  belt  or  gird  him  with  a  sword  in  token  of  defence, 
and  to  adorn  him  with  a  cap  of  honour,  a  coronet,  and  a  robe,  in 
token  of  counsel. 

(5)  See  note,  suprh^  p.  420. 

(c)  Lord  Kaimes's  Law  Tracts.  See  the  tract  "on  Courts," 
where  he  says,  that  "  to  determine  a  right  of  peerage  is  the  exclusive 
privilege  of  the  House  of  Lords."  The  weight  of  Lord  Kaimes's 
authority  was  attempted  to  be  diminished  by  citing  Baron  Hume's 
remarks  upon  him  in  the  case  of  Ddlrymph  v.  Dalrymple,  See 
the  Appendix  to  Dr.  Dodson's  Report  of  Sir  W.  Scott's  judgment 
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^J[J^  of  him  as  knowing  what  the  opinions  of  the  day 
urdSLLtimar^  were.  He  must  have  known  well  what  was  passing 
*^''**'*^  in  men's  minds  generally  in  regard  to  that  sup- 
posed jurisdiction.  It  was  originallj  in  the  Lords 
of  Session^  who  were  themselves  Members  of  the 
Scottish  Parliament^  and  to  whom  as  a  Committee  of 
Parliament  this  matter  was  referred.  Whether  there 
was  an  appeal  or  not  to  the  bodj  of  the  House  is  now 
utterly  unimportant.  But  when  the  Court  of  Session 
was  created,  and  that  was  done  by  the  authority  of 
Parliament,  your  Lordships  will  find  that  it  was  created 
with  ''jurisdiction  in  civil  actions''  only. 

Now  the  first  question  which  naturally  arises  is  this, 
Can  it  be  properly  said  that  a  question  of  dignities, 
which  imports  so  much  to  the  Crown,  to  the  country, 
and  to  the  House  itself,  was  a  question  solely  com- 
mitted to  the  Court  of  Session?  Was  it  a  ''civil 
action/'  and  was  it  committed  to  the  Court  of  Session 
without  the  possibility  of  appeal  ?  For  it  is  said  there 
could  be  no  appeal  from  the  Lords  of  Session. 

The  Court  of  Session  was  a  court  of  justice,  and 
not  the  proper  forum  to  refer  such  matters  to.  And, 
my  Lords,  even  if  it  were  the  proper  forum,  there  is 
nothing  to  show  that  an  appeal  did  not  still  remain  to 
Parliament  which,  from  the  nature  of  the  case,  and 
from  the  necessity  of  the  case,  would  remain,  if  it  had 
not  been  excluded  by  the  express  words  of  the  Act  of 
Union. 

I  have  asked,  and  nobody  has  answered  the  question. 
How  did  this  House  get  any  jurisdiction  in  the  matter 
of  Scotch  peerage  claims  ?  We  are  told  that  we  are 
not  sitting  here  as  a  court  of  justice;  but  we  are 
sitting  here  upon  a  reference  from  the  Crown.  I  am 
perfectly  aware  of  that;  but  the  question  is  simply 
this,  to  what  forum  was  the  Crown  to  refer  the  matter 
of  peerage  claims  ?     I  want  to  know  what  there  is  in 
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the  Act  of  Union  that  would  take  away  the  right  of 
the  Court  of  Session  over  Scotch  peerages.  If  it  zardsTLwuirdi' 
existed  before  the  Act  of  Union,  why  should  not  it  *vm»«>»». 
exist  now  ?  Nobody  has  answered  that  question.  Why 
should  it  not  have  remained  ?  It  has  not  remained. 
It  has  passed  away  entirely,  as  it  ought  to  have  passed, 
by  the  reference  of  the  Crown  to  this  House.  In 
regard  as  well  to  Scotch  peerages  as  English  peerages, 
it  is  much  better  that  it  should  be  so,  as  I  appre- 
hend. I  conceive  that  nothing  can  take  away  the 
right  of  the  Crown  to  refer  such  inquiries  to  the 
House  of  Lords,  and  it  has  done  so  ever  since  the  Act 
of  Union. 

But  I  do  not  myself  think  that  this  matter  has  any 
important  bearing  upon  the  argument,  in  the  present 
case,  either  one  way  or  the  other.  Your  Lordships  see 
that  exactly  as  either  the  one  power  or  the  other  prepon- 
derated, so  was  the  decision.  If  you  will  tell  me  the 
date  of  the  Parliament,  I  will  tell  you  what  the  decision 
was.  The  decision  always  went  according  to  the  power 
which  at  the  moment  ruled ;  and  that  very  resolution 
of  1648  was  upset  by  a  resolution  of  Parliament  in 
1649,  and  that  Parliament  itself  was  again  struck  at 
by  a  subsequent  resolution.  But  what  does  it  all 
amount  to?  Only  that  there  is  a  continual  uncer- 
tainty— a  continual  fluctuation  in  the  decisions  upon 
the  subject,  which  detracts  from  the  weight  which  other- 
wise might  be  given  to  any  one  of  them,  or  to  all  of 
them  together. 

Then  the  thing  remains  untouched,  until  the 
year  1797,  when  Sir  Adam  Fergusson  came  forward 
to  this  House  and  made  a  claim  as  heir  general  to 
this  very  Earldom  of  Giencaim,  and  the  decision 
come  to  was  one  from  which  it  is  of  no  use  attempting 
to  retire ;  for,  according  to  my  apprehension,  it  is  a 
decision  which  binds  your  Lordships. 


opmion. 
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pmTS?  ^y  Lords,  considering  the   labour  that  has  been 

Lordsu^rdi*  bestowed  upon  the  case  now  before  your  Lordships^  the 
mass  of  evidence  produced,  and  the  greatness  of  the 
dignity  which  is  claimed,  I  have  looked  at  it  with  as 
much  anxiety  as  I  ever  bestowed  on  any  case,  and  with 
a  sincere  desire,  if  there  had  been  any  well  founded 
grounds  for  it,  to  give  every  possible  effect  to  them ; 
but,  on  the  other  hand,  with  an  equal  desire  to  render 
fidmess  and  justice  to  the  Crown  and  to  the  public,  as 
well  as  to  those  persons  who  think  themselves  aggrieved 
by  the  claim,  in  order  to  see  that  it  was  not  allowed 
except  upon  sound  legal  principles.  And,  on  the 
whole,  my  Lords,  I  have  come  to  a  very  clear  conclu- 
sion, that  there  is  no  foundation  for  the  claim,  and  I 
therefore  concur  entirely  in  the  resolutions  which 
have  been  moved  by  my  noble  and  learned  friend. 

I  ought  to  state,  that  my  noble  and  learned  friend 
Lord  Brougham  (a)  has  authorised  me  to  say,  that  he 
concurs  entirely  in  the  resolutions  which  have  been  just 
proposed  to  your  Lordships.  And  my  noble  and 
learned  friend  Lord  Lyndhurst  has  desired  me  to 
state  on  his  behalf  that  he  entirely  concurred  upon  two 
points.  First,  that  the  Act  of  1488  was  a  revocation  of 
the  dignities ;  and,  secondly,  that  the  construction  was 
clearly  that  which  I  have  suggested  to  your  Lordships. 
But  he  desired  me  to  add,  that  he  gave  no  opinion  upon 
any  other  part  of  the  case,  as  he  had  not  heard  the 
whole  of  the  arguments. 

Resolved  : 

1.  That  the  Charter  hearing  date  the  18th  day  of  May,  1488,  hy 
which  James  III.  of  Scotland  granted  the  Dakedom  of  Montrose 
to  David  Earl  of  Crawford,  et  hcsredibua  suis,  was  annulled  and 
made  void  hy  the  Act  of  the  first  year  of  the  reign  of  King 
James  IV.  of  Scotland,  called  the  Act  Rescissory. 

2.  That  the  grant  of  the  Dukedom  made  by  King  James  IV. 

(a)  Lord  Brougham  had  been  present  during  the  whole  of  the 
argument ;  but  was  obliged  to  leave  town  before  the  judgment. 
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to  the  said  David  Earl  of  Crawford  in  1489,  was  a  grant  for  the        psblTo? 
term  of  his  life  only,  and   that  the  Petitioner,  James,  Earl  of 
Crawford  and  Balcarres,  has    not  established  any    title  to    the 
Dukedom  of  Montrose,  created  in  1488. 

[N.B.  The  elaborate  opinions  of  the  Law  Lords 
state  so  fully  the  chief  points^  that  it  has  been  found 
impossible  to  insert  the  arguments  of  counsel^  which 
went  over  ten  days ;  turning  a  good  deal  on  details  of 
national  and  family  history — very  curious  as  showing 
the  greatness  of  the  Scotch  nobility  four  centuries  ago, 
and  the  comparative  civilisation  of  the  country  not- 
withstanding its  misgovemment.  It  was  stated  by 
the  Lord  Advocate  that  the  ancestor  of  the  noble 
Claimant  was  foUowed  to  the  field  by  six  thousand 
retainers. 

In  course  of  the  argument  Lord  Lyndhvrst  asked : 
"  Were  there  life  peerages  in  Scotland  ?  In  England 
they  were  not  uncommon  formerly.*'  Lord  Brougham 
agreed  in  this  \  and  the  point  is  made  certain  by  the 
late  Sir  Harris  Nicolas,  who  in  his  ''Letter  to  the 
Duke  of  Wellington*'  collects  the  cases,  with  argu- 
ments on  their  "  propriety  and  legality.'* 

The  Attorney-General^  in  answering  Lord  LyndhvrsVs 
question,  said  ''he  believed  that  life  peerages  did 
anciently  exist  in  Scotland.  The  present  case  indeed 
he  apprehended  showed  this.  And  Mr.  Riddell's  book 
proved  it."] 

(a)  Published  1830. 


BEFORE   THE    LORDS'    COMMITTEE    FOR 
PRIVILEGES. 


PEERAGE  OF  GLENCAIRN. 


SIR  ADAM  FERGUSSON,        .        •        Claimant. 

iTM.  In  the  absence  of  the  original  limitation,  the  Law  presumes  that 

iMDtetmber^  a  Scotch  Peerage  descends  to  the  heirs  male  of  the  bodj 
i9th  jMip,  of  the  original  Grantee. 

If  there  be  anything  certain  in  the  Law  of  Scotch  Peerages, 
it  is  this  presumption  in  favour  of  heirs  male. 

In  the  Cassilis  Peerage  case,  the  Judgment  of  the  House  was 
penned  expressly  to  mark  the  presumption  of  Law  against 
the  heir  general  in  fayour  of  the  heir  male. 

Held— That  the  Rescissory  Act  of  17th  October,  1488,  an- 
nulled  the  Earldom  of  Glencaim,  created  by  James  III. ; 
and  that  the  Crown  could  not  give  effect  to  a  Patent  which 
had  been  done  away  by  Statute. 

In  Peerage  questions  contemporaneous  historians  may  be 
referred  to. 

The  ordinary  marking  of  the  Peers  present  on  the  Rolls  of 
Parliament  has  little  regard  to  precedency  ;  but  in  a  Com- 
mission from  the  Crown  for  holding  a  Parliament,  the 
names  would,  most  probably,  have  been  set  down  in  their 
proper  places. 

The  petition  of  Sir  Adam  Fergusson^  claiming  the 
Earldom  of  Olencaim,  was  presented  to  King  George 
III.,  on  the  1st  November,  1796;  and  was  referred  to 
the  House  of  Peers. 

On  the  1st  December,  1796,  the  House  referred  it  to 
the  Committee  for  Privileges. 

Before  the  Committee  witnesses  were  examined,  and 
counsel  heard ;  and  the  Attorney-General  {Scott,  after- 
wards Lord  Eldon)  attended  on  behalf  of  the  Crown. 
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At  the  close  of  their  deliberations,  on  the  13th  Jnly,  TMtoBrcAnuf 
1797,  the  following  opinion  was  delivered  by 

The  Lord  Chancellor  (a) : 

My  Lords,  it  has  been  fixed  by  repeated  determina-  I'ord  ohtmeokn't 
tions  of  this  House,  (and  I  know  of  no  other  authority 
competent  to  decide  in  matters  of  this  nature,)  that 
where  the  limitation  of  a  peerage  cannot  be  discovered, 
the  presumption  is,  that  it  descends  to  the  heirs  male 
of  the  body  of  the  original  grantee. 

In  the  case  of  the  peerage  of  Lovat,  where  there  was 
a  competition  between  the  heir  general  and  the  heir 
male,  it  was  determined  by  the  Court  of  Session  in 
favour  of  the  latter,  and  on  the  ground  of  that  decision, 
Lord  Lovat  (A)  was  tried  as  a  Peer. 

The  judgment  of  this  House,  in  the  case  of  the 
peerage  of  Cassilis,  was  penned  expressly  to  mark  the 
opinion  of  their  Lordships,  that  the  presumption  of 
law  was  against  the  heir  general,  in  favour  of  the  heir 
male(c).  The  judgment  in  that  case  was  followed  in 
several  other  instances  by  this  House,  down  to  the 
cases  of  Sutherland  {d)  and  Spynie  (e). 

In  the  case  of  the  peerage  of  Sutherland,  the  heir 
general  indeed  obtained  the  title  by  a  judgment  of  your 
Lordships ;  but  the  reason  was,  because,  in  the  middle 

(a)  Lord  Louohborouoh.  The  speech  here  given  is  considerably 
abridged  from  the  valuable  Report  of  Mr.  Robertson,  corrected  by 
Lord  Loughborough.  Mr.  Robertson  has  had  the  kindness  to 
correct  some  mistakes.  The  full  report  is  in  the  printed  papers 
before  the  House,  and  in  Mr.  Maidment's  interesting  Tracts. 

(b)  This  would  seem  to  show  a  recognition  by  the  Honae  of 
the  jurisdiction  of  the  Court  of  Session  in  peerage  questions. 
The  decision  of  the  Lovat  aue  before  the  Court  of  Session  was 
in  1730.  The  trial  of  Simon  Lord  Lovat  before  the  House  of  Peers 
was  in  1747.     But  see  supra,  pp.  439,  440,  441. 

(c)  27th  January,  1762,  Lords'  Journals,  vol.  30,  p.  144. 

(d)  21st  March,  1771,  Lords'  Journals,  vol.  33,  p.  128. 

(e)  18th  April,  1785,  Lords'  Journals,  vol.  37,  p.  238. 
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^  prnfoR^^  ^^  *^®  sixteenth  century,  the  title  had  been  taken  up 

Lord  cii^ior'M  ^^(1  eujojed  by  the  heir  general,  and  transmitted  to 

*''^**^*        her  descendants.     So  that  the  ground  of  the  decision 

there  was,  that  the  general  presumption  of  law  was 

done  away  by  the  facts  in  that  particular  case. 

The  peerage  of  Spynie  turned  upon  the  same  ques- 
tion. In  that  case  several  charters  and  instruments 
were  referred  to  as  creating  the  title ;  but  all  attempts 
to  prove  the  limitations  by  collateral  evidence  were 
fruitless ;  the  creation  of  the  title  was  by  the  form  of 
belting  (a),  after  which  the  person  so  created  sat  in 
Parliament,  and  his  son  sat  also.  And  this  House 
decided,  that  the  presumption  of  law  carried  the  title 
to  heirs-male.  I  recollect  not  only  the  speech  of  Lord 
Mansfield  upon  this  occasion,  but  also  a  consultation 
I  had  with  his  Lordship  previous  to  the  decision,  I  then 
having  a  seat  in  this  House  {b). 

If  there  be  anything  certain  in  the  law  of  peerage, 
it  is  this  presumption  in  favour  of  heirs  male. 

The  other  question,  however,  must  determine  the 
right  of  the  Claimant  in  the  present  case.  If  the  cre- 
ation of  the  Earldom  of  Glencaim  is  referable  to  the 
patent  of  1488,  we  must  take  the  limitation  from  the 
construction  of  that  instrument. 

In  1505  we  find  Cuthbert  sitting  in  Parliament  as 
Earl  of  Glencaim ;  and  this  is  the  first  time  that  an 
Earl  of  Glencaim  is  to  be  found  sitting  in  Parliament. 
The  question  therefore  is,  whether  this  Cuthbert  sat 
in  Parliament  as  Earl  of  Glencaim  by  descent 
from  Alexander  the  grantee  in  the  patent  of  1488,  or 
whether  his  sitting  was  to  be  attributed  to  some  other, 
and  what  mode  of  creation  ? 

In   examining  this   patent  of  1488,  it   must   have 

(a)  Supra,  p.  438. 

(b)  Lord  Mansfield  and  Lord  lioughborough  were  the  Chief 
Justices  of  the  day. 


CASES   IN   THE   HOUSE   OP  LORDa  447 

occurred  to  your  Lordships,  that  it  received  existence  '^^JSt™' 
under  very  particular  circumstances,  and  at  a  turbulent  j^^  au^ieeaor's 
period,  respecting  which  there  is  a  good  deal  of  confusion        <vM<fit- 
among  historians.     What  however  I  am  to  state  to 
your  Lordships  on  this  subject,  I  have  coUected  not  so 
much  from  history  as  from  Acts  of  Parliament. 

A  great  part  of  the  Scottish  nobles  had  rebelled 
against  James  III.,  and  on  the  second  of  February, 
1488,  the  Prince,  his  son,  then  about  sixteen  years  of 
age,  joined  the  rebellious  party.  With  them  he  set  up 
his  standard,  and  the  Government  was  usurped.  An 
action  took  place  soon  after  at  Blackness,  in  which  the 
advantage  appears  to  have  been  on  the  side  of  the 
King. 

About  this  time  many  grants  were  made  by  King 
James  III.,  and  this  patent  of  1488  has  an  evident 
relation  to  the  circumstances  of  those  times. 

This  scene  closed  upon  the  10th  of  June,  1488. 
The  King  was  killed  in  an  action  with  the  opposite 
party,  and  with  him  feU  Alexander,  the  grantee  in  this 
patent.  The  only  period,  therefore,  when  this  instru- 
ment could  have  had  any  effect  was  from  its  date, 
28th  May,  1488,  till  the  death  of  the  grantee ;  for,  on 
the  12th  June,  two  days  after  the  action,  the  young 
King  made  a  proclamation,  which  was  followed  up  by 
an  Act  of  Parliament  (a),  annulling  every  grant  made 
by  his  father  from  the  2nd  of  February  preceding. 

Against  this  Act  it  would  certainly  have  been  difficult 
to  set  up  any  claim. 

Accordingly,  in  that  first  Parliament  of  King 
James  IV.,  on  the  17th  October,  1488,  we  find  Robert, 
the  son  of  Alexander,  the  grantee  in  the  said  instru- 
ment, sitting  in  Parliament  under  the  title  of  Lord 
Kilmaurs,  and  not  as  Earl  of  Glencairu. 

In  the  next  Parliament,  on  the  14th  of  February, 

(a)  The  "  Rescissory  Act."     See  supra^  p.  404. 
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^pSSSi^™  1*89,  this  Robert  is  also  present,  and  he  is  also  marked 
xoni  ch^tun>,  as  sitting  as  Robert  Lord  Eilmaurs.  He  died  soon 
after. 

There  is  a  charter  in  1498  by  King  James  to 
Cuthbert  Lord  Kilmaurs,  and  Marieta,  his  wife,  and 
another  charter  to  William,  son  to  Cuthbert  Lord 
Kilmaurs,  also  dated  in  1498.  Till  this  period,  there- 
fore, Cuthbert  was  treated  as  only  Lord  Kilmaurs. 

In  1505  it  appears  clearly  that  he  was  Earl  of 
Glencaim.  On  the  part  of  the  Claimant,  it  was 
argued  as  probable,  that  the  title  had  been  somehow  or 
other  continued  since  the  date  of  the  patent,  1488. 
His  counsel  had  some  difficulty  how  to  account  for 
this.  They  say,  there  may  have  been  an  Act  of 
Parliament  for  that  purpose,  but  no  such  Act  appears. 

Accidentally  an  historical  account  comes  to  our  aid 
in  this  difficulty,  the  account  of  the  marriage  of 
James  IV.,  given  by  Mr.  Young,  Somerset  Herald. 
This  is  but  historical,  it  is  true,  but  the  Herald  appears 
to  have  taken  down  the  occurrences  with  accuracy,  and 
from  day  to  day.  It  is  found  in  Leland^s  Collectanea  (a) . 
In  this  account  Cuthbert  Lord  Kilmaurs  was  a  principal 
figure,  and  the  Lord  Hamilton  another.  The  author 
describes  a  tournament  where  Cuthbert  was  a  challenger, 
and  Lord  Hamilton  a  defender.  He  afterwards  describes 
the  creation  of  three  Earls  by  belting  (a).  March- 
mont  Herald  proclaims  Largesse^ — 1st,  Of  James  Lord 
Hamilton,  as  Earl  of  Arran ;  2nd,  Of  William  Lord 
Graham,  as  Earl  of  Montrose ;  and  Srd,  Of  Cuthbert 
Lord  Kilmaurs,  as  Earl  of  Glencairn. 

The  Earl  of  Arran  took  his  seat  in  the  Parliament 
1508,  but  neither  the  Earl  of  Montrose  nor  the  Earl 
of  Glencaim  sat  till  1505.  The  Parliament  of  that 
year  was  held  by  a  commission.     In  this  commission 

(a)  Vol.  4,  p.  284.  (b)  See  tuprd,  p.  438. 
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Cuthbert  Earl  of  Glencaim  is  stated  the  last  in  order  '^^%2^S^ 
of  all  the  Earls,  though,  if  he  had  come  in  upon  the  old  lord  ch^iudior't 
title  (a),  he  would  have  had  precedency  of  some  of  the        ^p^*^ 
Earls  mentioned  in  it.     In  the  ordinary  sittings  in 
Parliament,  the  marking  of  the  Peers  present  on  the 
rolls  has  little  regard  to  precedency :  I  suppose  their 
names  were  taken  down  as  they  came  in,   without 
regard  to  that  point.     But  in   a  commission  a  due 
precedency  would  probably  be   given  to  the  several 
noblemen.    In  it  the  Earl  of  Bothwell,  so  created  in 
1490,  takes  place  of  the  Earl  of  Glencaim ;  therefore 
the  latter  did  not  sit  in  virtue  of  the  patent  1488. 

It  was  therefore  impossible  to  found  upon  this 
patent  by  itself.  The  Claimant  called  in  aid  of  it  a 
charter  granted  by  King  Charles  I.  to  William  Earl  of 
Glencaim,  in  July  1637,  which  professes  to  confirm  the 
former  patent ;  but  the  King  could  not  give  efiPect  to 
the  former  patent,  which  had  been  done  away  by  Act 
of  Parliament  (A). 

The  creation,  therefore,  of  the  Earldom  of  Glencaim 
cannot  be  referred  to  the  patent  1488,  but  to  Young's 
account  of  its  origin. 

In  1614,  (the  succession  had  always  hitherto  gone  to 
heirs  male,)  the  then  Earl  of  Glencaim  makes  an 
entail  of  his  estates,  calling  to  the  succession  many 
persons  of  the  name  of  Cuningham,  and  the  heirs  male 
of  their  bodies. 

His  son,  in  1642,  but  five  years  after  he  had  attained 
the  charter  1637  from  King  Charles  I.,  instead  of 
altering  the  succession  of  his  estates,  and  limiting  them 
to  heirs  general,  as  a  man  thinking  that  his  title  went 
to  heirs  general  would  naturally  do,  still  continues 
them  to  the  heirs  male,  and  passes  a  new  charter  under 
the   entail   of  1614.     And  thus   things  went  on  till 

(«)  The  Patent  of  1844.  (b)  Suprh,  p.  420. 

o  u 
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T^Gj-^cAiuK    1870^  when  the  second  son  of  this  Earl  took  up  the 
Lard  ck^^ior'i  title  in  prejudice  of  his  grand-daughter. 

*^**^  My  Lords,  I  have  come  to  this  opinion  with  regret 

on  account  of  my  respect  for  the  learning  and  judg- 
ment of  Sir  Adam  Fergusson,  the  Claimant.  I  am 
sure  he  was  convinced  that  he  had  a  right  to  this 
peerage,  and  this  had  much  weight  with  me  when  I 
came  first  to  consider  the  subject. 

The  proposition,  therefore,  which  I  have  to  submit 
to  your  Lordships  is  that  Sir  Adam  Fergusson  has 
shown  himself  to  be  the  heir  general  of  Alexander 
Earl  of  Glencairn  who  died  in  1670,  but  that  he  has 
not  made  out  the  right  of  such  heir  general  to  the 
Earldom  of  Olencaim. 

'  The  Committee  resolved  accordingly ;  and  the 
judgment  of  the  House  pursuant  to  their  report  was 
duly  submitted  to  His  Majesty  King  George  III.  by 
Lords  with  white  staves. 
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CAMPBELL,     ....        Appellant  (a). 
LANG  AND  OTHERS,   .        .        Respondrwts. 

In  dealinfi:  with  a  local  or  priyate  act  of  Parliament,  the  Court  i853. 

.„   .      ,.  .  .  Ill  ,.  ..  Srd  amd  eik  May. 

Will  incline  against  any  construction  calculated  to  annihilate 
or  disturb  public  rights. 

Semhle — In  general  a  public  right  of  way  means  a  right  to 
the  public  of  passing  from  one  public  place  to  another  public 
place.  And  in  this  respect  the  laws  of  England  and  Scot- 
land appear  to  be  substantially  the  same. 

Semhle — That  the  terminus  of  a  public  right  of  way  need  not 
itself  be  a  public  place,  if  it  lead  to  a  public  place. 

The  Court  below  had  decided  that  the  Kespondents 
were  entitled  to  an  issue  to  try  an  alleged  right  of  way. 

Sir  Fitzroy  Kelly,  and  Mr.  Patton,  for  the  Appellant; 
the  Dean  of  Faculty  (Inglie),  and  Mr.  RoU,  for  the 
Respondents. 

The  Lord  Chancellor  {b) : 

The  Appellant  is  proprietor  of  a  mansion  and  park,  urd  chafudun'i 
called  Blythswood,  which  is  bounded  on  the  north  by 
the  Clyde,  flowing  westward,  and  on  the  west  by  the 
Cart,  flowing  northward ;  the  north-western  extremity 
of  his  park  and  grounds  being  at  the  confluence  of 
those  two  rivers ;  while  towards  the  east  of  this  park  is 
situate  the  town  of  Renfrew. 

Being,  I  suppose,  annoyed  by  what  he  conceived 
to  be  the  unlawful  intrusion  of  persons  from  Renfrew 
and  its  neighbourhood  through  his  park,  the  Appellant 
has  instituted  this  proceeding,  which  is  an  action  of 

(a)  Reported  Second  Series,  vol.  xiii.  p.  1179. 

(b)  Lord  Cranworth. 

G  o  2 
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camtoell  declarator,  in  order  to  have  a  decree  by  the  Court  of 
^^ia^  Session,  that  he  is  entitled  to  exclude  the  public  from 
L(mi  chanedior'i  asscrtiug  a  right  of  wajT. 

The  Court  below  has  held  that  the  Respondents  are 
entitled  to  have  an  issue  sent  to  a  jury  to  try  the 
question  as  to  their  alleged  immemorial  possession  of 
this  public  right  of  way;  but  the  Appellant  objects 
upon  two  grounds  principally. 

In  the  first  place,  he  says,  that  whatever  right  there 
ever  was,  has  been  extinguished  by  an  Act  of  Parliament 
passed  in  1835.  And  if  the  construction  put  on  that  act 
by  the  Appellant  be  correct,  he  makes  out  his  proposi- 
tion that  there  ought  not  to  be  any  such  issue. 

But,  secondly,  he  says  that  the  granting  of  the 
issue  was  wrong,  because  there  can  be  no  such  right 
of  way  as  that  here  claimed,  namely,  a  public  right  of 
way  terminating  at  the  confluence  of  two  rivers. 

Now,  my  Lords,  for  the  purpose  of  seeing  what  the 
effect  of  the  Act  is,  I  must  assume  that,  but  for  it,  the 
Respondents  would  have  had  this  right  of  way  to  the 
fullest  extent  they  could  possibly  contend  for.  And 
here  I  must  observe,  it  would  be  matter  of  deep  regret 
if  this  House  felt  itself  bound,  or  if  any  Court  felt 
itself  bound,  to  consider  a  local  or  private  Act  of 
Parliament  (a)  with  such  fatal  strictness  as  is  con- 
tended for  by  this  Appellant.  The  object  of  the  Act 
was  to  enable  certain  trustees  to  improve  the  navigation 
of  the  river  Cart.  It  would,  I  think,  be  monstrous  to 
contend  that  because  a  local  or  private  Act  of  Parliament 
authorised  the  making  a  towing-path  along  the  banks 
of  a  river — it  should  be  construed  by  a  side-wind  to 
annihilate  a  public  right  enjoyed  immemorially.  I 
think  such  an  interpretation  would  be  an  extremely 
forced  one ;  and  that  this  House  and  every  Court  of 
justice  would  be  astute  rather  to  avoid  than  to  adopt  it. 

(a)  The  Act  in  qaestion  wu  a  local  and  personal  Act. 
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opintom. 


But  I  do  not  feel  myself  driven  to  this;  for  in  my       CAumus 
opinion,  when  we  look  at  the  nature  of  the  Act,  which      ^tram 
was  only    to   make    improvements    as    between    the  Lord  cUmcUot's 
trustees  of  a  certain  navigation  and  the  owner  of  the 
lands  to  be  affected  by  that  navigation,  we  need  not 
interpret  or  expound  it  in  sutih  a  way  as  to  destroy  or 
affect  rights  which  never  came  into  contemplation. 

It  appears  to  me,  therefore,  that  your  Lordships  may 
safely  come  to  the  conclusion,  that  this  Act  of  Parlia- 
ment meant  to  leave  the  rights  of  the  public  (if  rights 
they  had)  over  the  grounds  of  Blythswood  just  as  they 
were  before. 

That  being  so,  we  come  to  the  point  whether  or  not 
the  right  that  is  contended  for  by  the  Respondents  is 
a  right  that  can  legally  exist.  The  Appellant  insists 
that  there  is  no  such  right  known  to  the  law,  because 
it  is  not  described  as  a  right  of  way  from  one  public 
place  to  another  public  place,  but  a  right  of  way  from  a 
public  place  to  the  confluence  of  two  rivers — ^which 
may  not  necessarily  be  a  public  place. 

Now,  my  Lords,  on  that  point  I  do  not  imagine  that 
there  exists  any  difference  between  the  law  of  Scotland 
and  the  law  of  this  country. 

I  believe  the  Appellant  is  quite  right  in  saying 
generally  that  a  public  right  of  way  means  a  right  to 
the  public  of  passing  from  one  public  place  to  another 
public  place.  It  was  suggested  that  by  the  law  of 
Scotland  there  might  be  a  public  right  of  way  from 
a  given  public  place,  but  neither  terminating  in  a 
public  place  nor  leading  to  a  public  place.  I  doubt 
whether  that  can  be  the  law  of  Scotland  any  more 
than  it  is  the  law  of  England. 

But,  my  Lords,  the  abstract  question  whether  the 
confluence  of  two  rivers  can  be  a  terminus  a  quo,  or  a 
terminus  ad  gtiem,  of  a  public  right  of  way,  does  not, 
in  the  present  case,  arise.     The  question  here  is  as  to 
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cauvbell      ^  public  right  of  way,  up  to  and  which  may  extend 
^ttEiwl'*      beyond  the  confluence, — a  right  to  go  further  on,  so  as 
Lord  chanctuor's  ultimately  to  reach  a  good  terminus  ad  quern. 

I  apprehend  the  Court  below  has  substantially 
arrived  at  a  correct  decision;  and  I  therefore  move 
your  Lordships  to  affirm  it  (a). 

(a)  See  the  next  case. 


CONNELL   &    Hor£. 
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YOUNG, Appellant. 

CUTHBERTSON  AND  OTHERS,     .        .        Rrspondento  (a). 

Although  a  public  way  may  pass  through  priyate  property,  it    13^  \^^  and 
must  hare  at  each  end  a  public  terminus.  ^nhFtb. 

The  terminus  of  a  public  way  may  be  sufficient,  although  it 
have  not  in  the  ordinary  sense  an  exit.  It  may  be  a  Cut 
de  S<ic. 

But  a  mere  private  place,  not  admitting  of  a  passage  through 
or  beyond  it,  cannot  form  the  terminus  of  a  public  way. 

Upon  evidence  satisfactory  and  uncontradicted,  showing  a 
public  right  of  way  as  far  back  as  the  memory  of  living 
witnesses  can  be  expected  to  extend,  the  Jury  may  presume 
a  previous  enjoyment  corresponding  with  that  evidence. 

Non-user  or  obstruction  of  a  public  right  of  way  may  be  evi- 
dence for  the  Jury  that  the  right  does  not  exist, — but 
whether  it  can  be  evidence  to  show  that  the  right  has  been 
lost,  Qucere, 

Remarks  by  the  Lord  Chancellor,  tending  to  induce  a  greater 
accuracy  and  strictness  in  the  framing  of  issues  and  directing 
of  Juries  in  Scotland. 

An  issue  was  directed  to  try  the  question  whether 
for  forty  years  prior  to  1827,  or  from  time  immemorial^ 
there  existed  a  public  right  of  way  from  Burntisland 
through  the  Appellant's  lands  to  Starleyburn  and 
Aberdour;  and  this  issue  was  tried  before  the  Lord 
Justice-Clerk  {Hope)  and  a  jury  in  November,  1851, 
when  various  exceptions  were  taken  by  the  Appellant's 
counsel  to  his  Lordship's  direction.  The  verdict  was 
for  the  Respondents. 

Upon   consideration  of  the  exceptions,  the  Court 

(a)  Reported,  Second  Series,  vol.  xiv.  pp.  300,  375,  466. 
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YouNo        below,  by  the  decision  under  appeal,  had  disallowed 

CUTHBERTSON         fViorn 

The  Lord  Advocate  {Moncreiff)  and  Mr.  Rolt,  for 
the  Appellant :  Substantially  there  are  but  two  questions 
for  determination.  The  first  is  whether  the  learned 
Judge  was  right  in  holding  it  not  necessary  that  a 
public  way  should  terminate  in  a  public  place.  The 
second  question  is,  whether  the  Appellant  was  not 
improperly  excluded  from  proving  a  cesser  of  the  way, 
by  an  interruption  acquiesced  in  on  the  part  of  the 
public. 

Now,  as  to  the  first  question,  we  contend  that, 
by  the  law  of  Scotland,  a  public  right  of  way  means  a 
right  to  the  public  of  passing  from  one  public  place  to 
another  public  place.  Campbell  v.  Lang  (a).  The 
learned  Judge  in  his  charge  held  the  contrary. 

[Lord  Chancellor  {b) :  Suppose  a  right  of  way 
from  Hyde  Park  Comer  to  the  Addison  Road.  It 
would  not  be  necessary  to  prove  that  the  Addison 
Road  had  been  a  public  place  for  forty  years.  It 
would  be  enough  to  show  that  the  way  was  public 
to  Oxford.  Besides,  it  may  not  always  be  indis- 
pensable to  show  an  exit.  The  way  may  terminate  in 
9L  ctd  de  sac,  such  as  Connaught  Pkce  (c).  There  is 
an  old  case  where  it  was  held  that  there  might  be 
an  easement  of  dancing  in  a  neighbour's  field  though 
inclosed  ({/).] 

But  there  was  a  miscarriage,  because  we  were 
excluded  from  proving  cesser  by  interruption  acquiesced 
in  for  twenty-three  years.  The  user  of  the  public 
was  discontinued.  The  issue  ought  not  to  have  been 
for  forty  years  prior  to  1827,  but  for  forty  years 
prior  to  the  bringing  of  the  action.     By  the  law  of 

(a)  Ante,  p.  451.  (b)  Lord  Cranworth. 

(c)  Or  Ely  Place.  (d)  Abbot  v.  fVeeJt^,  1  LeTinz.  176. 
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Scotland  a  right  of  way  may  be  acquired  by  forty  '*'<*J"®  - 
years'  possession,  but  it  may  be  lost  by  less  (a).  The  ^S^oraSuL 
acquiescence  of  the  public  will  bind  the  public. 

[Lord  Chancellor  :  Could  any  one  object  on  the 
part  of  the  public?  Will  non-user  or  obstruction 
destroy  the  right  ?  In  this  country  magistrates  order 
roads  to  be  shut  up.  The  non-user  or  obstruction  of  a 
public  right  of  way  might  be  evidence  for  the  jury  that 
the  right  did  not  exist.  But  would  it  show  that  it  had 
been  lost?] 

The  Solicitor-General  {Bet hell),  and  Mr.  Anderson, 
for  the  Respondents. 

The  Lord  Chancellor  {b) : 

My  Lords,  the  objection  that  the  issue  was  for  forty  Lord  okamMar* 

•  ■%       n  i»       i»  Opinion. 

years  prior  to  1827,  mstead  of  for  forty  years  prior  to 
the  commencement  of  proceedings,  may  perhaps  be 
well  founded.  I  am  inclined  to  think  that  the  latter 
would  have  been  the  correct  mode  of  directing  the 
issue.  But  this  is  an  objection  which  cannot  lie  in 
the  mouth  of  the  Appellant,  although  it  might  in 
that  of  the  Respondents,  to  whom  it  was  open  to 
complain  that  they  were  put  to  prove  the  right  of  way 
from  time  immemorial,  or  for  forty  years,  prior  to  1827 ; 
whereas  it  would  have  been  su£Scient  for  them  to  esta- 
blish the  right  of  way  for  forty  years  prior  to  the  com- 
mencement of  these  proceedings,  namely,  in  1849.  It 
was  therefore  an  advantage  to  the  Appellant,  instead  of 
a  disadvantage,  that  an  issue  too  onerous  was  imposed 
on  the  Respondents.  The  issue  did  not  shut  out  the 
Appellant  from  proving  the  facts  which  he  alleges  he 
was  prevented  from  proving. 

Then  it  was  said  that  the  issue  was  objectionable  for 
this  reason,  that  Starleybum  is  not  a  public  place; 

(«)  Duie  of  Portland  v.  Samsoti,  Second  Series,  vol.  v.  476. 
(6)  Lord  CraDWorth. 


opintOH, 
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Youwa  bu^  g^gu  supposing  that  Starleybum  is  not  a  public 
^j^D^^^  place,  still  if  the  right  of  way  went  beyond  it,  that 
Lordo^enar'i  would  be  su£Scient.  If  indeed  Starleybum  had  been  a 
mere  private  house,  to  which  the  public  had  been  in 
the  habit  of  going  from  Burntisland  and  returning 
back  again,  I  believe  the  case  would  not  have  properly 
come  within  the  description  of  a  public  right  of  way ; 
for  the  owner  might  destroy  the  house  and  shut  up  the 
way,  and  then  there  would  be  an  end  of  it.  But  here 
the  right  of  way  extended  further.  It  had  a  public 
terminus  at  each  end. 

If  Starleybum  were  not  a  public  place,  then  in  order 
to  prove  a  public  right  of  way,  the  party  must  prove 
that  the  road  to  Starleybum,  and  beyond  Starleybum 
on  to  Aberdour,  was  a  public  road.  So  held  the 
learned  Judge,  and  I  quite  agree. 

The  third  exception  was  to  the  direction  of  the 
learned  Judge,  that,  in  order  to  support  such  public 
right  of  way,  it  was  not  necessary  that  Starleybum 
should  have  existed  for  forty  years  prior  to  1827,  and 
that  the  fact  of  its  being  private  property  would  be  no 
answer  to  the  Respondents'  claim  of  a  public  right  of 
way.  The  learned  Judge,  in  so  holding,  was,  in  my 
opinion,  perfectly  right.  It  was  enough  that  the  locus 
existed  through  which  the  public  right  of  way  went. 

It  was  further  objected  to  the  leamed  Judge's 
direction  that  he  told  the  jury  that  the  right  of  way 
might  be  fully  established  ''if  it  were  proved  that 
persons  proceeded  &om  thence  to  Aberdour,  supposing 
any  such  exit  from  Starleybum  is  necessary  in  point  of 
law/'  The  learned  Judge  could  give  no  other  direction. 
All  that  it  is  essential  to  prove  is,  that  the  road  went 
through  the  Appellant's  ground  as  a  part  of  the  way^ 
and  the  right  beyond  Starleybum  is  settled  by  showing 
that  from  thence  parties  proceeded,  t .  e.,  lawfully  pro- 
ceeded, to  Aberdour. 
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It  was  contended  that  the  learned  Judge  ought  to  ^^^^ 
have  told  the  jury,  "that  evidence  of  the  interruption  ^SSST 
of  the  right  of  way  for  twenty-two  years  after  1827,  Lord  ck^^eoun'* 
acquiesced  in  hy  the  public  for  that  period,  was 
sufficient  in  law  to  exclude  such  right  of  way  on  the 
part  of  the  public/'  I  can  find  no  such  provision  as 
that  in  the  law  of  Scotland  any  more  than  I  can  in  the 
law  of  England.  Whether  a  person  excludes  the 
public  is  a  question  of  degree ;  and  the  acquiescence  of 
the  public  is  also  a  question  of  degree.  Certainly,  the 
fact  that  a  person  has  for  twenty-two  years  prevented 
people  from  doing  what  they  had  done  before  for  forty 
years,  does  not  of  itself  destroy  the  right.  The  com- 
plaint is  that  the  learned  Judge  did  not  tell  the  jury 
that  it  did.  The  fact  of  exclusion  for  twenty-two  years 
is  evidence  that  no  right  ever  existed — ^but  such 
evidence  may  be  met  by  counter  evidence. 

Then  comes  the  last  exception,  which  is,  that  the 
learned  Judge  directed  the  jury,  that 

If  evidence  was  given  satisfacioiy  to  their  minds,  of  the 
existence  of  a  public  footpath  as  far  back  as  the  memory  of  living 
witnesses  could  be  expected  to  extend,  although  such  testimony  did 
not  either  in  any  instance,  or  only  in  a  few  cases,  go  back  distinctly 
as  far  as  forty  years  prior  to  1827,  still  it  was  competent  for  the 
jury  to  presume,  and  (the  evidence  being  consistent  and  nncontra* 
dieted)  the  jury  ought,  in  point  of  law,  to  presume  a  previous 
enjoyment  corresponding  with  the  manner  in  which  it  had  been 
enjoyed  during  the  period  embraced  by  the  evidence,  and  the 
Appellant  was  not  entitled  to  the  verdict  on  the  ground  that  the 
evidence  so  laid  before  them  did  not  positively  apply  to  the  first 
years  of  that  period  of  forty  years,  supposing  that  the  testimony  in 
their  opinion  did  not  directly  reach  to  these  earlier  years. 

The  learned  Judge  was  quite  right  in  this  direction ; 
otherwise  what  an  absurdity  are  we  involved  in,  both 
in  Scotland  and  in  England,  when  we  have  to  prove 
that  parties  have  enjoyed  an  established  right  from 
time  immemorial !  We  never  can  carry  it  back  to  the 
very  commencement,  or  anything  like  it. 
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YouHo  I  should  add  however  that  I  understand  the  learned 

!d  otSto*     Judge,  when  he  used  the  expression  "  the^wry  ought  to 

Lard ch^eum'$  presumey*  not  to  be  stating  a  proposition  in  law  on 

which  the  jury  were  bound  to  act,  but  merely  to  be 

pointing  out  what  was  an  almost  irresistible  inference 

in  point  of  fact. 

I  must  observe  upon  this  occasion,  as  I  have  on  one 
or  two  other  occasions,  that  the  learned  Judges  in 
Scotland  are  a  little  loose  in  their  way  of  framing 
issues,  and  sometimes  perhaps  a  little  loose  in  their 
mode  of  directing  juries ;  and  if  I  had  thought  that 
there  was  anything  really  wrong  here,  I  should  have 
felt  myself  bound  to  yield  to  these  exceptions;  but 
I  am  happy  to  say  that  in  the  present  case  I  see 
nothing  substantially  wrong. 

Interlocutors  affirmed,  with  Costs  (a), 
(a)  See  the  preceding  case. 


Richardson,  Loch,  &  McLaurin. — Deans  &  Booers. 
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ABERDEEN  RAILWAY  COMPANY,  .        .    Appellants. 
BLAKIE,  BROTHERS, Respondents  (a). 

Tho  Director  of  a  Railway  Company  is  a  Trustee ;  and,  as  1858. 

,,.      "^      •'_,--_,       ^  1«A,  801k,  and 

such,  is  precluded  nrom  dealing,  on  behalf  of  the  Company,        sije  May. 
with  himself,  or  with  a  Firm  of  which  he  is  a  partner.  wthjiiy. 

It  is  a  rule  of  uni?ersal  application  that  no  Trustee  shall  be 
allowed  to  enter  into  engagements  in  which  he  has,  or 
can  hare,  a  personal  interest,  conflicting,  or  which  may 
possibly  conflict,  with  the  interests  of  those  whom  he  is 
bound  by  fiduciary  duty  to  protect. 

So  strictly  is  this  principle  adhered  to,  that  no  question  is 
allowed  to  be  raised  as  to  the  fairness,  or  unfairness,  of  the 
transaction  ;  for  it  is  enough  that  the  parties  interested 
object. 

It  may  be  that  the  terms  on  which  a  Trustee  has  attempted 
to  deal  with  the  trust  estate,  are  as  good  as  could  ha?e  been 
obtidned  from  any  other  quarter.  They  may  eyen  be  better. 
But  so  inflexible  is  the  rule  that  no  inquiry  into  that  matter 
is  permitted. 

It  makes  no  difference  whether  the  contract  relates  to  real 
estate,  or  personalty,  or  mercantile  transactions ;  the  dis« 
ability  arising,  not  from  the  subject  matter  of  the  contract, 
but  from  the  fiduciary  character  of  the  contracting  party. 

The  law  of  Scotland  and  the  law  of  England  are  the  same 
upon  these  points; — both  coming  from  the  Roman  law,  itself 
/     bottomed  jn  the  plainest  maxims  of  good  sense  and  equity. 

The  rules  which  goyem  fiduciary  relations  are  equitable  rules, 
unknown  to  the  English  Courts  of  Common  Law.  Con- 
sequently in  a  case  properly  determinable  by  those  equitable 
rules,  the  decision  of  a  Court  of  Common  Law,  when  opposed 
to  them,  must  be  disregarded. 

(a)  See  Second  Series,  vol.  xiv.  p.  66. 


\ 
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ABMDMfRCo.   The  great  case  of  York  Buildings  Company  against  Mac- 
blaoi^  Bbo8.        kenzie,  decided  by  the  House  in  1795,  under  the  advice  of 
Lord  Thurlow  and  Lord  Loughborough,  commented  on  and 
expounded. 
Remarks  of  Lord  Brougham  as  to  the  inconyenience  occasioned 
in    England    by  the    severance   of  legal    and  equitable 
jurisdiction. 
His  Lordship's  regret  that  the  English  are  still  without  the 
doctrine  of  "  bonA  fide  consumptio  et  perceptio." 

The  action  was  by  Messrs.  Blaikie,  iron-founders  in 
Aberdeen,  against  the  Railway  Company  for  per- 
formance of  a  contract  whereby  the  Company  had 
agreed  to  purchase  and  accept  from  Messrs.  Blaikie 
certain  iron  chairs,  which  they  were  to  manufacture  for 
the  Company  at  the  rate  of  8/.  10«.  per  ton.  The 
summons  concluded  for  implement  of  the  contract  or 
for  damages. 

The  principal  defence  was,  that  Mr.  Thomas  Blaikie, 
the  managing  partner  of  the  Pursuers,  was  at  the  time 
of  the  contract  a  Director,  and  indeed  Chairman,  of  the 
B4ulway  Company,  and  so  incapacitated  from  dealing  in 
that  character  with  his  own  firm. 

The  Court  of  Session  held  that  the  Companies' 
Clauses  Consolidation  Act  {a)  did  not  nullify  the 
contract,  although  under  it  the  contractor  ceased  to  be 
a  Director.  They  therefore  decided  in  favour  of  the 
Pursuers.     Hence  this  appeal. 

The  Solicitor-General  (i)  for  the  Appellants  :  Blaikie 
was  Chairman  of  the  Company.  He  had  a  casting 
vote.  Clearly,  therefore,  he  was  a  trustee ;  and  with- 
out reference  to  the  special  provisions  of  the  Act,  the 
general  law  applicable  to  all  fiduciary  relations  inter- 
dicted him  from  making  a  contract  in  the  business  of 
the  Company  for  his  own  individual  benefit.    This  was 

(a)  8  Vict.  c.  17,  s.  88  &  89.  (b)  Sir  R.  Bethell. 
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determined  so  far  back  as   1795   to  be  the  rule  in  AB«RDmR.co. 

Scotland,  by  the  judgment  of  this  House  reversing  the    ^^^'•'  ^^^ 

decision  of  the  Court  of  Session  in  The  York  Buildings 

Company  v.  Mackenzie  (a),  a  case  which  was  argued  by 

the  most  eminent  lawyers  then  at  the  bar.    The  rule 

was  applied  by  Lord  Eldon  in  bankruptcy,  with  perhaps 

a  stricter  jealousy  than  in  the  administration  of  ordinary 

trusts  in  the  Court  of  Chancery.    The  case  of  Ea:  parte 

James  {b)  shows  this.     But  in  Scotland  the  true  rule 

holds,  a  rule  derived  from  the  civil  law.    The  trustee 

is  there  disqualified  and  incapacitated  from  entering 

into  the  contract,  which  therefore  is  absolutely  void. 

[The  Lord  Chancellor  :  It  ought  not  to  be  void,  if 
it  be  beneficial.  I  have  doubts  whether  there  is  any 
real  difference  on  this  point  between  the  civil  law  and 
the  law  of  this  country.  And  I  also  doubt  whether 
Lord  Eldon  meant  to  distinguish  between  cases  in 
bankruptcy  and  cases  of  ordinary  trusts.] 

The  Solicitor-General :  The  House  will  now  develope 
the  true  principle.  In  Ex  parte  James,  Lord  Eldon 
said :  "  The  doctrine  as  to  purchases  by  trustees  stands 
much  more  upon  general  principle  than  upon  the 
circumstances  of  any  individual  case.  It  rests  upon 
this,  that  the  purchase  is  not  permitted  in  any  case, 
however  honest  the  circumstances;  the  general  interests 
of  justice  requiring  it  to  be  destroyed  in  every  instance, 
as  no  Court  is  equal  to  the  examination  and  ascertain^* 
ment  of  the  truth  in  much  the  greater  number  of  cases.'' 
Then  as  to  the  point  whether  a  trustee  can  exclude  the 
operation  of  the  principle  by  divesting  himself  of  the 
fiduciary  character.  This  topic  is  considered  by  Lord 
Eldon  in  Ex  parte  James,  where  that  great  lawyer 
said:  "With  respect  to  the  question  whether  I  will 
permit  Jones  to  give  up  the  office  of  solicitor,  and  to 

(a)  8  Bro.  Par.  Ca.  42. 
(b)  8  Ves.  337.  See  also  iE^  parte  Lae^,  6  Ves.  625. 
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ABBBDnsB.co.  IjJ^j^  j  cannot  give  that  permission.  It  would  lead  to 
blaikib,  bbo&  ^  ^YiQ  mischief  of  acting  up  to  the  point  of  sale,  getting 
all  the  information  that  may  be  useful  to  him,  then 
discharging  himself  from  the  character  of  solicitor,  and 
buying  the  property."  Lord  Eldon,  commenting  on 
the  case  of  Fojp  v.  Mackreth  (a),  said  "the  question  was 
not  whether  the  price  was  fair,  but  whether  a  person 
who  had  a  confidential  situation  previously  to  the 
purchase  had  at  the  time  of  the  purchase  shaken  off 
that  character  by  the  consent  of  the  cestui  que  trust, 
fireely  given  after  full  information,  and  bargained  for 
the  right  to  purchase.  It  was  a  question,  therefore,  of 
prudence  for  the  creditors  and  the  person  entitled  to 
the  surplus  to  decide  for  themselves  whether  they  would 
permit  him  to  buy ;  and  no  Court  could  say,  ab  ante, 
that  they  would  permit  this,  for  circumstances  might 
exist  at  the  time  of  the  second  sale  that  the  Court  could 
not  know." 

[Lord  Brougham  :  Tou  hold  that  the  rule  would  be 
better  to  say  that  the  mere  cesser  of  the  relation  should 
not  be  sufficient  to  enable  a  trustee  to  deal  with  the 
trust  estate.] 

The  Solicitor-General:  It  would  be  more  consistent 
with  principle. 

[The  Lord  Chancellor  :  Perhaps  the  more  accurate 
rule  would  be,  that  while  the  relation  subsisted,  there 
could  be  no  such  dealing ;  but  that  after  cesser  of  the 
relation,  the  party  should  be  permitted  to  show  fairness 
in  the  transaction.] 

The  SolicUor-General :  That  we  conceive  is  the  rule 
in  England,  with  the  exception  that  in  bankruptcy 
there  is  a  positive  disability,  and  the  transaction  is 
absolutely  void.  In  Hamilton  v.  Wright  (&),  on  an  appeal 
from  Scotland,  a  transaction  was  held  null  from  the 

(a)  2  Bro.  C.  C.  400.  (b)  1  Bell  App.  Ca.  574. 
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knowledge  which  the  party's  position^  while  he  had  been 
trustee^  enabled  him  to  employ. 

Then  as  to  the  point  on  the  statute^  which  in  this 
case  is  of  very  subordinate  importance.  The  Court 
below  have  held  that  the  consequence  of  the  clause  is 
simply  that  the  party  shall  cease  to  be  a  Director.  This 
construction  encourages  the  commission  of  a  breach  of 
trusty  and  facilitates  a  violation  of  duty. 

Mr.  Gordon  followed  the  Solicitor-General,  and  cited 
Jeffrey  v.  Aitken  {a),  Hamilton  v.  Wright  (b),  Collins  v* 
Carey  (c). 

Mr.  RoU  for  the  Respondents :  The  general  question 
was  not  raised  in  the  Court  below.  No  objection  was 
there  rested  on  the  supposed  fiduciary  character  of 
Mr.  Blaikie.  The  argument  was  confined  to  the  statute 
upon  which  alone  the  contract  was  impeached  by  the 
pleading. 

[Lord  Brougham  :  It  might  be  vulnerable  on 
general  principles,  but  more  especially  on  the  Act.] 

[The  Lord  Chancellor  :  Suppose  the  contract  to 
be  ob  turpem  causam,  is  the  Court,  merely  for  defect  of 
pleading,  bound  to  execute  it  ?  If  what  the  Appellants 
urge  is  right,  the  contract  here  is  bad  on  general  prin- 
ciples. Now,  is  there  anything  in  the  statute  which 
compels  the  Court  to  decree  performance  ?] 

By  the  law  of  Scotland,  we  say  a  partner  may  sell  to 
the  Company ;  and  he  may  bring  his  action  against  it. 
When  the  Directors  of  a  Railway  Company  are  appointed, 
it  is  known  that  this  is  the  law.  It  is  because  they 
can  enter  into  such  contracts,  that  the  penalty  for  doing 
so  is  annexed  by  the  statute.  Even  the  law  of  England 
does  not  say  that  the  contract  is  absolutely  null.  Fox 
V.  Mackreth,  Coles  v.   Trecothick  (d).      The  question 

(a)  4  Shaw,  722.        (b)  1  Bell  App.  Ca.  674.        (c)  2  Beav.  128. 
(cT)  See  White  and    Tudor's  Leading  Cases,  72,  where    the 
anthorities  are  collected. 

R  H 
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^  11B.C0.  inyolved  in  this  appeal  has  already  been  decided  by 
BLAiKi.,  Bros.  ^^^  ^^^^  ^f  Common  Pleas  in  Foster  v.  The  Oxford, 
Worcester^  and  Wolverhampton  Railway  Company  (a), 
where  it  was  decided  that  similar  sections  in  the 
English  Companies  Clauses  Consolidation  Act^  although 
they  disabled  the  contractor  from  continuing  a  Director^ 
did  not  avoid  the  contract. 

Mr.  Macfarlane  followed  Mr.  Holt,  and  contended 
that  the  Appellants  were  concluded  by  homologation  or 
acquiescence. 

The  SolidtoT'General  in  reply :  Whoever  deals  with 
the  Directors  of  a  Railway  Company^  knowing  that 
the  contract  exceeds  their  power  or  violates  their  duty^ 
must  expect  to  have  such  contract  found  illegal  and 
void.  No  homologation  or  acquiescence  can  get  over 
this.  The  whole  body  of  the  assembled  shareholders 
could  not  impart  validity  to  the  contract  now  sought  to 
be  enforced.  Their  vote  would  not  give  it  efficacy^ 
though  carried  by  acclamation.  In  Foster  v.  The 
Oxford,  Worcester,  and  WolverJiampton  Railway 
Company,  the  Court  acted  according  to  the  light  it  pos- 
sessedj  as  a  tribunal  of  common  law,  incompetent  to 
enforce  or  appreciate  fiduciary  principles,  on  which 
alone  this  case  must  be  determined. 

The  Lord  Chancellor  {b) : 
i.ord  chaneOar's  From  thc  time  of  the  formation  of  the  Appellants' 
Company,  in  July,  1845,  down  to  the  24th  February, 
1846,  Thomas  Blaikie  was  a  Director,  and,  from  the 
16th  September,  1848,  was  Chairman  of  the  Board  of 
Directors  of  the  Company. 

On  the  24th  February,  1846,  he  resigned  his  situation 
as  Director. 

On  the  12th  March,  1849,  Messrs.  Blaikie,  Brothers, 

(a)  13  C.  B.  Rep.  p.  200. 
{b)  Lord  Cranwortli. 


Lord  Chanedlar't 
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the  Respondents^  raised  an  action  in  the  Court  of  ab«iw«hroo. 
Session  against  the  Appellants,  alleging  that  on  the  BLAmK^Baoa. 
6th  February,  1846,  an  agreement  was  come  to  by 
which  the  Respondents  bound  themselves  to  supply  the 
Appellants  a  large  quantity  of  iron  chairs  for  the  use 
of  the  railway.  The  contract  as  set  out  in  the  sum- 
mons is  thus : 

Whereas  Alexander  Gibb,  acting  as  resident  engineer  for  or  on 
behalf  of  the  Aberdeen  Railway  Company — Defenders,  having 
prepared  a  specification  of  chairs  required  for  the  permanent  road 
of  the  line  of  railway  undertaken  to  be  constructed  by  the  said 
Company,  and  having,  on  or  about  19th  January,  1846,  being 
the  date  of  said  specification,  conununicated  the  same  to  John 
Blaikie,  as  acting  for  and  on  account  of  the  Pursuers,  with  a 
view  to  the  Pursuers  contracting  for  the  manufacture  and  supply  of 
the  said  chairs,  the  said  John  Blaikie,  acting  as  aforesaid,  on  the 
6th  day  of  February,  1846,  addressed  an  ofi^er  to  the  said  Alexander 
Gibb  to  furnish  the  permanent  chairs  for  the  Aberdeen  Railway 
agreeably  to  the  plan  and  specifications,  for  the  sum  of  8/.  lOs,  per 
ton  :  That,  on  the  same  day,  the  said  Alexander  Gibb  addressed 
to  the  said  John  Blaikie,  on  behalf  of  the  Pursuers,  the  following 
acceptance  of  the  said  ofi^er : — "  As  authorised  by  the  Directors  of 
the  Aberdeen  Railway  Company,  I  hereby  accept  of  your  offer,"  &c. : 
That  the  said  specification  bears  that  the  whole  chairs  shall  be 
delivered  in  eighteen  months  from  this  date,  the  first  delivery  to 
commence  at  the  end  of  three  months  from  this  time,  and  the  whole 
quantity  required  to  be  delivered  in  fifteen  equal  portions  during 
the  remaining  fifteen  months ;  That,  from  the  state  of  the  works  on 
the  said  line  of  railway,  the  chairs  for  which  the  Pursuers  bad 
contracted  as  aforesaid  were  not  required  to  be  furnished  so  rapidly 
as  the  said  Alexander  Gibb  appears  to  have  contemplated  when  he 
prepared  the  said  specification  ;  and  the  Pursuers,  though  able  and 
willing  to  furnish  and  deliver  the  same  in  terms  of  the  letter  of  the 
contract,  were  willing  to  give  the  Defenders  every  reasonable 
accommodation  in  the  matter,  by  furnishing  and  delivering  the 
chairs  in  such  quantities  at  a  time,  and  at  such  periods  as,  from  the 
state  and  progress  of  their  works,  when  fairly  and  reasonably 
conducted,  they  should  find  convenient:  That,  on  9th  June, 
1846,  before  any  of  the  said  chairs  had  been  required  by  the 
Defenders,  or  furnished  by  the  Pursuers,  the  said  Alexander  Gibb, 
who  was  then  in  London,  addressed  a  letter  to  Mr.  David  Blaikie, 
one  of  the  Pursuers  and  the  managing  partner  of  the  firm  of 
Blaikie,  Brothers,  stating  that  Mr.  Cubitt,  the  Defenders'  principal 

H  H  2 
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Abbri>kbkR.Co.    engineer,  was  anxious  that  in  exeduting   the  said  contract  the 

Blaikii^  Broh.     Pursuers  would  adopt  Ransome  and  May's  patent  mode  of  casting 

Lard  chanceWyr'a  ^^®  chairs,  and  requesting  that  they  would  do  so :  That  on  the  12th 

<y»»<«»*         June,  1846,  the  said  David  Blaikie  wrote  to  the  said  Alexander 

Gibb  agreeing  to  adopt  the  said  patent  mode  of  casting  the  chairs. 

The  summons  then  goes  on  to  state  that  the  Re- 
spondents^ in  pursuance  of  this  contract^  supplied  chairs 
to  the  amount  of  2710  tons,  but  that  1440  tons  more, 
or  thereabouts,  remained  to  be  supplied;  which, 
however,  the  Appellants  refused  to  accept.  And  it 
therefore  concludes  that  the  Appellants  ought  to  be 
decreed  to  implement  their  part  of  the  contract  by 
accepting  delivery  of  the  remaining  portion  of  the 
chairs,  and  paying  for  the  same  at  the  rate  of  8/.  10«. 
per  ton;  or  else  to  pay  to  the  Respondents  7000/.  by 
way  of  damages. 

To  this  summons  the  Appellants  put  in  defences. 

The  Appellants  afterwards  brought  an  action  of 
Reduction  and  Repetition  against  the  Respondents,  in 
which  they  sought  to  reduce  a  variety  of  contracts  and 
transactions  between  themselves  and  the  Respondents, 
including  that  which  formed  the  subject  of  the  Respon- 
dents' action,  and  it  was  agreed  by  the  parties  that  the 
action  of  Reduction,  so  far  as  related  to  the  contract 
libelled,  should  be  held  as  repeated  in  the  original 
action. 

In  this  state  of  the  record  the  Lord  Ordinary 
appointed  the  parties  to  prepare  and  lodge  issues.  This 
they  did,  and  the  Lord  Ordinary  then  referred  the  case 
to  the  Court. 

The  Court,  thinking  (as  was  most  reasonable)  that 
before  the  proposed  issue  was  tried  the  third  plea  ought 
to  be  disposed  of,  permitted  the  Appellants  to  print  the 
letters  and  other  documents  which  raised  the  question 
on  that  plea. 

This  was  done,  and  the  Court,  not  thinking  that  these 
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documents  showed  a  case  which  sustained  the  defence  abe»dkwr.co. 
raised  by  the  third  plea,  proceeded  to  settle  the  terms  blai^b«»- 
of  the  issue  by  their  Interlocutor  of  the  15th  of  ^^^SS^' 
November,  1851. 

Against  this  Interlocutor  the  Railway  Company  has 
appealed,  contending  that  the  third  plea  in  defence 
was  a  complete  bar  to  the  claim  of  the  Respondents, 
and  so  that  they  the  Appellants  ought  to  have  been 
assoilzied  in  the  action  brought  against  them. 

The  ground  relied  on  by  the  Appellants  is,  that 
Mr.  Thomas  Blaikie  holding,  as  he  did,  the  situation 
of  Chairman  of  the  Board  of  Directors,  was  a  trustee 
for  the  Company,  or  at  all  events  that,  as  between  him- 
self and  the  Company,  he  was  subject  to  the  same 
obligations  as  those  which  affect  a  trustee  in  his 
relation  to  the  cestui  que  trust,  whose  interests  he  is  to 
protect ;  and  so  that  he  could  not  make  any  contract  for 
his  own  benefit,  in  relation  to  the  affairs  of  the  Company. 

Messrs.  Blaikie,  on  the  other  hand,  contended  first 
that  no  such  defence  is  set  up  by  the  pleas  in  defence ; 
for  that  the  third  plea  is  not  founded  on  any  general 
doctrine  as  to  the  duties  of  trustees,  but  on  the  special 
provisions  of  the  Companies'  Clauses  Act,  and  that 
those  clauses  do  not  support  the  proposition  contended 
for.  And  secondly  they  say,  even  supposing  any 
general  question  to  be  properly  raised  by  the  plea, 
still  that  no  such  general  rule  exists  in  Scotland  which 
would  prevent  a  Director  from  entering  on  behalf  of 
the  Company,  whose  affairs  he  is  managing,  into  a 
contract  with  a  firm  of  which  he  is  a  member. 

Disregarding  for  the  present  the  statute,  I  will 
proceed  to  consider  the  more  general  question  which 
divides  itself  into  two  branches. 

First :  Is  any  such  question  raised  by  the  plea  f 
and  secondly,  if  it  is,  then  what  is  the  law  of  Scotland 
on  this  subject  ? 
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The  language  of  the  third  plea  is  as  follows ; 


ABKu>cnrR.Co. 
Blaiub,  Brm. 

^^^ophSonf^*  Uj^der  the  Companies'  Claases  Act,  any  such  contract  or  agreement 
to  which  the  Parsner,  Mr.  Thomas  Blaikie,  was  a  party  while  he 
remained  a  Director  of  the  Company,  was  illegal  and  cannot  be 
enforced. 

The  Respondents  contend  that  this  plea  raises  no 
question  as  to  the  invalidity  of  the  contract  arising 
from  Mr.  Blaikie's  situation  as  Director,  except  so  far 
as  that  invalidity  is  created  by  the  statute,  and  so  that 
the  general  law  on  this  head  is  not  properly  in  con- 
.  troversy. 

But  is  this  so  ? 

In  order  to  test  the  accuracy  of  this  argument  we 
must  assume  the  law  to  be  such  as  the  Appellants  con- 
tend for ;  namely,  that  as  a  general  rule  no  Director 
can  enter  into  a  contract  on  behalf  of  the  Company 
with  a  firm  in  which  he  is  a  partner. 

What  the  plea  insists  on  is  that  the  contract  entered 
into  by  Mr.  Blaikie  when  he  was  Director,  is  incapable 
of  being  enforced,  because  it  is  avoided  by  an  Act  of 
Parliament.  The  proposition  itself,  i.e.  the  invalidity 
of  the  contract  by  reason  of  the  character  which 
Mr.  Blaikie  sustained^  is  distinctly  brought  forward. 
The  objection  ex  hypothesi  is  valid,  but  a  wrong  reason 
is  alleged  in  its  support. 

I  confess  this  seems  to  me  to  be  immaterial.  The 
object  of  pleading  is  to  compel  the  litigant  parties  to 
state  distinctly  the  facts  on  which  their  title  to  relief 
rests. 

If  this  is  done,  the  Court  is  bound  to  apply  the  law. 

The  only  error  (assuming  the  law  to  be  such  as  the 
Appellants  contend  it  to  be),  is  that  the  words  "  Under 
the  Companiei^  Chnues  Act*^  with  which  the  third  plea 
commences,  ought  to  be  struck  out.  But  surely  this 
cannot  invalidate  the  plea,  so  as  to  prevent  the  Court 
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from  applying  the  law  to  the  facts  which  correctly  abicrdbwroo. 

appear.  Blaimk,'  Baoe. 

I  am  aware  that  Lord  FuUertm  appears  to  have  been  ^^!SJ5f^' 
of  opinion  that  the  question  as  to  the  validity  or  in- 
validity of  the  contract^  irrespective  of  the  statute,  was 
not  raised  by  the  pleas  in  law. 

With  all  deference  to  the  opinion  of  that  very  learned 
judge^  I  cannot  concur  in  the  opinion  (perhaps  I  ought 
rather  to  say  the  doubt),  which  he  there  expressed, — an 
opinion  which,  in  the  view  which  he  took  of  the  general 
question,  was  in  truth  uncalled  for. 

I  must  advise  your  Lordships  to  hold  that  if  on 
general  principles  of  law  the  contract  was  one  incapable 
of  being  enforced,  there  is  sufficient  on  the  pleadings  to 
enable  your  Lordships  to  decide  in  conformity  with 
those  principles. 

This,  therefore,  brings  us  to  the  general  question, 
whether  a  Director  of  a  Bailway  Company  is  or  is  not 
precluded  from  dealing  on  behalf  of  the  Company  with 
himself,  or  with  a  firm  in  which  he  is  a  partner. 

The  Directors  are  a  body  to  whom  is  delegated  the 
duty  of  managing  the  general  affairs  of  the  Company. 

A  corporate  body  can  only  act  by  agents,  and  it  is  of 
course  the  duty  of  those  agents  so  to  act  as  best  to  pro- 
mote the  interests  of  the  corporation  whose  affairs  they 
are  conducting.  Such  agents  have  duties  to  dischai^ 
of  a  fiduciary  nature  towards  their  principal  (a).  And 
it  is  a  rule  of  universal  application,  that  no  one,  having 
such  duties  to  discharge,  shall  be  allowed  to  enter  into 
engagements  in  which  he  has,  or  can  have,  a  personal 
interest  conflicting,  or  which  possibly  may  conflict,  with 
the  interests  of  those  whom  he  is  bound  to  protect. 

So  strictly  is  this  principle  adhered  to,  that  no  ques- 
tion is  allowed  to  be  raised  as  to  the  fairness  or  unfair- 
ness of  a  contract  so  entered  into. 

(a)  See  Mr.  Hadson's  case,  16  Beav.  485. 
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ab«rdktor.co.       It  obviously  is,  or  may  be,  impossible  to  demonstrate 
BLAna»,  BB08.    hQ^  faj.  in  any  particular  case  the  terms  of  such  a  con- 
^•^^/^5^^'''  tract  have  been  the  best  for  the  interest  of  the  cestui 
que  trust,  which  it  was  possible  to  obtain. 

It  may  sometimes  happen  that  the  terms  on  which  a 

trustee  has  dealt  or  attempted  to  deal  with  the  estate 

.    or  interests  of  those  for  whom  he  is  a  trustee,  have  been 

as  good  as  could  have  been  obtained  from  any  other 

person, — they  may  even  at  the  time  have  been  better. 

I         But  still  so  inflexible  is  the  rule  that  no  inquiry  on 

I     that  subject  is  permitted.     The  English  authorities  on 

<    this  head  are  numerous  and  uniform. 

The  principle  was  acted  on  by  Lord  King  in  Keech 
v.  Sandford  (a),  and  by  Lord  Hardwicke  in  Whelpdale  v. 
Cookson  {b),  and  the  whole  subject  was  considered  by 
Lord  Eldon  on  a  great  variety  of  occasions.  It  is  suffi- 
cient to  refer  to  what  fell  from  that  very  learned  and 
able  judge  in  Ex  parte  James. 

It  is  true  that  the  questions  have  generally  arisen  on 
agreements  for  purchases  or  leases  of  land,  and  not,  as 
here,  on  a  contract  of  a  mercantile  character.  But 
this  can  make  no  difference  in  principle.  The  inability 
to  contract  depends  not  on  the  subject  matter  of  the 
agreement,  but  on  the  fiduciary  character  of  the  con- 
tracting party,  and  I  cannot  entertain  a  doubt  of  itQ 
being  applicable  to  the  case  of  a  party  who  is  acting  as 
manager  of  a  mercantile  or  trading  business  for  the 
benefit  of  others,  no  less  than  to  that  of  an  agent  or 
trustee  employed  in  selling  or  letting  land. 

Was  then  Mr.  Blaikie  so  acting  in  the  case  now 
before  us  ? — if  he  was,  did  he  while  so  acting  contract  on 
behalf  of  those  for  whom  he  was  acting  with  himself? 

Both  these  questions  must  obviously  be  answered  in 
the  affirmative.  Mr.  Blaikie  was  not  only  a  Director, 
but   (if   that    was    necessary)   the  Chairman  of   the 

(a)  Select  Cases,  temp.  King,  p.  61.  (&}  1  Yes.  Sen.  8. 
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Directors.     In  that  character  it  was  his  bounden  duty  ABi»Draaoo. 
to  make  the  best  bargains  he  could  for  the  benefit  of  blaikiibj^bho«. 

,1       g^  Lord  ChaneeUot't 

the  Company.  cpinwn. 

While  he  filled  that  character,  namely,  on  the  6th  of 
February,  1846,  he  entered  into  a  contract  on  behalf 
of  the  Company  with  his  own  firm,  for  the  purchase  of 
a  large  quantity  of  iron  chairs  at  a  certain  stipulated 
price.  His  duty  to  the  Company  imposed  on  him  the 
obligation  of  obtaining  these  chairs  at  the  lowest 
possible  price. 

His  personal  interest  would  lead  him  in  an  entirely 
opposite  direction,  would  induce  him  to  fix  the  price  as 
high  as  possible.  This  is  the  very  evil  against  which 
the  rule  in  question  is  directed,  and  I  here  see  nothing 
whatever  to  prevent  its  application. 

I  observe  that  Lord  Fullerton  seemed  to  doubt 
whether  the  rule  would  apply  where  the  party  whose 
act  or  contract  is  called  in  question  is  only  one  of  a 
body  of  Directors,  not  a  sole  trustee  or  manager. 

But,  with  all  deference,  this  appears  to  me  to  make 
no  difference.  It  was  Mr.  Blaikie's  duty  to  give  to  his 
co-Directors,  and  through  them  to  the  Company,  the 
full  benefit  of  all  the  knowledge  and  skill  which  he 
could  bring  to  bear  on  the  subject.  He  was  bound  to 
assist  them  in  getting  the  articles  contracted  for  at  the 
cheapest  possible  rate.  As  far  as  related  to  the  advice 
he  should  give  them,  he  put  his  interest  in  conflict  with 
his  duty,  and  whether  he  was  the  sole  Director  or  only 
one  of  many,  can  make  no  difference  in  principle. 

The  same  observation  applies  to  the  fact  that  he 
was  not  the  sole  person  contracting  with  the  Company ; 
he  was  one  of  the  firm  of  Blaikie,  Brothers,  with  whom 
the  contract  was  made,  and  so  interested  in  driving  as 
hard  a  bargain  with  the  Company  as  he  could  induce 
them  to  make. 

It  cannot  be  contended  that  the  rule  to  which  I  have 
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Lord  Cknneelhr't 
opmitm. 


RCo.  referred  is  one  confined  to  the  English  law^  and  that  it 
BiaiK«^BR08.    does  not  apply  to  Scotland. 

It  so  happens  that  one  of  the  leading  authorities  on 
the  subject  is  a  decision  of  this  House  on  an  appeal 
from  Scotland.  I  refer  to  the  case  of  TTie  York 
Buildings  Company  v.  Mackenzie,  decided  by  your 
Lordships  in  1796. 

There  the  respondenti  Mackenzie^  while  he  filled 
the  ofiice  of  ''Common  Agenf  in  the  sale  of  the 
estates  of  the  appellants,  who  had  become  insolvent, 
purchased  a  portion  of  them  at  a  judicial  auction ;  and 
though  he  had  remained  in  possession  for  above  eleven 
years  after  the  purchase,  and  had  entirely  freed  himself 
from  all  imputation  of  fraud,  yet  this  House  held  that 
filling  as  he  did  an  office  which  made  it  his  duty  both 
to  the  insolvents  and  their  creditors  to  obtain  the 
highest  price,  he  could  not  put  himself  in  the  position 
of  purchaser,  and  so  make  it  his  interest  that  the  price 
paid  should  be  as  low  as  possible. 

This  was  a  very  strong  case,  because  there  had  been 
acquiescence  for  above  eleven  years;  the  charges  of 
fraud  were  not  supported,  and  the  purchase  was  made 
at  a  sale  by  auction.  Lord  Eldon  and  Sir  William 
Grant  were  counsel  for  the  respondent,  and  no  doubt 
everything  was  urged  which  their  learning  and  ex- 
perience  could  suggest  in  favour  of  the  respondent. 

But  this  House  considered  the  general  principle  one 
of  such  importance  and  of  such  universal  application, 
that  they  reversed  the  decree  of  the  Court  of  Session, 
and  set  aside  the  sale. 

The  principle,  it  may  be  added,  is  found  in,  if  not 
adopted  from,  the  civil  law.  In  the  Digest  is  the  fol- 
lowing passage :  ''  Tutor  rem  pupilH  emere  non  potest : 
idemque  porrigendum  est  ad  similia;  id  est  ad  curatores, 
procuratores,  et  qui  negotia  aliena  gerunf  (a). 


(a)  Dig.,  Lib.  xviii.,  t.  1,  c.  34,  8.  7. 
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In  truth,  the  doctrine  rests  on  such  obvious  prin-  abmd«iir.co. 
ciples  of  good  sense  that  it  is  difficult  to  suppose  there  b^^'^b*^ 
can  be  any  system  of  law  in  which  it  would  not  be  ^**%pi»toi».  ' 
found. 

It  was  argued  that  here  the  contract  ultimately 
acted  on,  was  not  entered  into  while  Mr.  Blaikie  was 
Director ;  for  that,  though  a  contract  had  been  entered 
into  in  February,  yet  that  contract  was  afterwards 
abandoned  and  new  terms  agreed  on  in  the  following 
month  of  June.  This,  however,  is  not  a  true  repre* 
sentation  of  the  facts.  The  contract  of  February  was^ 
it  is  true,  afterwards  modified  by  arrangement  between 
the  parties ;  but  this  cannot  vary  the  case.  If  indeed 
the  contracting  parties  had  in  June  unconditionally 
put  an  end  to  the  original  contract,  so  as  to  release 
each  other  from  all  obligation,  the  one  to  purchase, 
and  the  other  to  sell  at  a  stipulated  price,  the  case 
would  have  assumed  a  different  aspect.  But  this  was 
not  done.  The  contract  of  June  was  not  a  contract 
entered  into  between  the  parties  on  the  footing  of 
there  being  no  obligation  then  binding  on  them ;  but 
an  agreement  to  substitute  one  contract  for  another 
supposed  to  be  binding.  Messrs.  Blaikie  did  not  say 
to  the  Directors  in  June :  We  have  no  binding  contract 
with  you,  but  we  are  now  willing  to  contract. 

What  they  said  amounted  in  fact  to  this :  We  have 
a  contract  which  was  entered  into  in  February,  but 
we  are  ready,  if  you  desire,  to  modify  it.  To  hold 
that  this  in  any  manner  cured  the  invalidity  of  the 
original  contract,  would  be  to  open  a  wide  door  for 
enabling  all  persons  to  make  the  rule  in  question  of 
no  force. 

It  was  further  contended  that  whatever  may  be  the 
general  principle  applicable  to  questions  of  this  nature 
the  Legislature  has  in  cases  of  corporate  bodies  like  this 
Company  modified  the  rule. 
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amrdtorco.  The  statute,  i.e.  the  Companies'  Clauses  Act,  it  was 
blaiwi^bros.  argued^  ]^^  impliedly  if  not  expressly  recognised  the 
cpinioH.  ^'  validity  of  the  contract,  by  enacting  that  its  effect  shall 
be  to  remove  the  Director  from  his  oflBce ;  indicating 
thereby  that  a  binding  obligation  would  have  been 
created,  which  would  render  the  longer  tenure  of  the 
office  of  Director  inexpedient;  and  your  Lordships  were 
referred  to  the  case  of  Foster  v.  The  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company,  That  was  an 
action  for  breach  of  a  contract  under  seal,  whereby 
the  defendants  covenanted  with  the  plaintiffs  (as  in  the 
case  now  before  your  Lordships)  to  purchase  from  them 
a  quantity  of  iron.  The  defendants  pleaded  that,  at 
the  time  of  the  contract,  one  of  the  plaintiffs  was  a 
Director  of  their  Company,  and  to  this  plea  there  was  a 
general  demurrer. 

That  such  a  contract  would  in  this  country  be  good 

at  common  law  is  certain.     The  rule  which  we  have 

been  discussing  is  a  mere  equitable  rule,  and  therefore 

all  the  Court  of  Common  Pleas  had  to  consider  was 

how  far  the  contract  was  affected  by  the  statute.    The 

decision    was    that    the    statute     left    the     contract 

untouched,  and  that  its  operation  was  only  to  remove 

the  Director  from   his   office.      The  85th   and   86th 

sections  of  the  English  statute  8th  and  9th  Vict.,  c.  16, 

on  which  the  Court  proceeded,  are  in  the  same  words 

as  the  88th  and  89th  sections  of  the  Scotch  statute, 

and  the  Counsel  at  your  Lordships'  bar  relied  on  this 

decision  as  being  strictly  applicable  to  the  case  now 

under  appeal.     But  there  is  a  dear  distinction  between 

them.     In  Scotland  there  is  no  technical  division  of 

law  and  equity.     The  whole  question,  equitable  as  well 

as  legal,  was  before  the  Court  of  Session.    All  that  the 

Court  of  Common  Pleas  decided  was  that  a  contract 

clearly  good  at  law  was  not  made  void  by  an  enactment 

that  its  effect  should  be  to  deprive  one  of  the  contracting 
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parties  of  an  office.    This  decision  will  not  help  the  ABKRDmB.oo. 
Respondents  unless  they  can  go  further  and  show  that    B'-^™'^  »»<»• 
the  statute  has  had  the  eflfect  of  making  valid  a  contract  ^''^^SSS^' 
which  is  bad  on  general  principles^   that  is   to  say^ 
principles  enforceable   here  only  in  equity,  but  not 
recognised  in  our  Courts  of  common  law. 

I  can  discover  no  ground  whatever  for  attributing  to 
the  statute  any  such  effect. 

Its  provisions,  however,  will  still  be  applicable  to  the 
case  of  Directors  who  become  interested  in  contracts, 
as  representatives  or  otherwise,  and  not  by  virtue  of 
contracts  made  by  themselves. 

I  have  therefore  satisfied  myself  that  the  Court  of 
Session  came  to  a  wrong  conclusion. 

I  therefore  move  your  Lordships  that  this  Inter- 
locutor be  reversed. 


The  Lord  Brougham  : 

My  Lords,  the  opinion,  or  rather  the  doubt, — at  the  ^^*%5jJ25j*^*' 
very  utmost  the  inclination  of  opinion, — upon  the  third 
plea,  indicated  by  my  Lord  Fullerton,  I  quite  agree  with 
my  noble  and  learned  friend  in  thinking  ought  not  to 
weigh  in  tliis  case;  and,  therefore,  we  have  only  to 
dispose  of  the  general  question.  I  also  arrive  at  exactly 
the  same  conclusion  with  my  noble  and  learned  friend, 
that  the  law  of  Scotland  differs  in  no  respect  from  the 
law  of  England  upon  this  matter ;  as  to  which  it  is  very 
important  to  have  it  understood,  that  there  is  really  no 
difference  between  the  two  systems  of  jurisprudence. 

The  cases  of  Whelpdale  v.  Cookson^  and  Ex  parte 
James,  clearly  lay  down  what  the  law  of  England  upon 
this  point  is.  And  it  is  observable  that  Lord  Eldon, 
both  in  Ea:  parte  James  and  in  Ex  parte  Lacey,  goes 
even  further  than  Lord  Hardwicke  did  in  Whelpdale  v. 
Cookson,  and  considers  (though  he  expresses  it,  no 
doubt,  with  the  respect  due  to  that  eminent  judge. 
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ABiBDBnraco.  rather  as  a  grave  doubt  than  as  a  well-matured  opinion), 
BLAim^BRoa.  fjr^^^  Lord  Hardwicke  had  scarcely  given  full  effect  to 
^*^«5li2!!!*"*'  the  principle,  when  he  said  that  it  was  possible  that  the 
assent  of  the  creditors  might  validate  the  sale  (a). 

How  far  the  two  systems  of  law  are  the  same  upon 
this  very  important  question  appears,  not  only  from  the 
case  of  The  York  Buildings  Company  v.  Mackenzie, 
which  is  the  ruling  case  upon  this  subject,  and  which 
was  decided  upon  an  appeal  from  Scotland,  and  accord- 
ing to  the  principles  of  Scotch  law,  in  this  House ;  but 
it  also  appears,  from  the  fact  that  in  that  case  a  distinct 
reference  was  made  to  the  English  law  authorities,  and 
to  the  very  case,  before  Lord  Hardwicke,  of  Whelpdale 
V.  Cookson.  The  case  of  Ea^  parte  James,  indeed,  could 
not  have  been  there  cited,  because  it  was  not  decided 
till  1803;  but  the  case  of  Whelpdale  v.  Cookson  is 
referred  to  in  the  argument  at  the  Scotch  Bar,  and  in 
the  printed  Appeal  Cases;  and  so  likewise  is  the 
passage  from  the  Pandects,  which  my  noble  and  learned 
firiend  has  read. 

It  is  also  to  be  observed,  that  not  only  were  the 
English  cases  cited  in  Scotland,  in  that  instance,  but, 
conversely,  the  Scotch  case  of  The  York  Buildings  Com^ 
pony  V.  Mackenzie,  has  been  referred  to  since,  in  the 
English  cases,  repeatedly  at  the  Bar,  and  once  or  twice, 
I  think,  by  Lord  Eldon  himself,  in  disposing  of  English 
cases. 

My  Lords,  the  judgment  in  The  York  Buildings 
Company  v.  Mackenzie  was,  after  eleven  years  of 
possession, — and  it  is  remarkable,  too,  that  there  was 
no  fraud  whatever  found  imputable  to  Mr.  Mackenzie, 
the  purchaser.  I  think  that  in  the  account  of  the  sub- 
sequent proceedings,  though  not  in  the  Court  below,  it 

(a)  What  Lord  Hardwicke  said,  was  the  "  maj&riiy  of  the 
creditors  ;**  and  this  was  apparently  what  Lord  Eldon  dissented 
from.    6  Yes.  628. 
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appear?  that  so  entirely  bond  fide  was  Mr.  Mackenzie's  ABraDm r.oo. 
possession  found  to  have  been^  that  the  rule  of  the   ^^'"^^"^ 
civil  law^  happily  the  rule  in  Scotland^  though  most       ofMiMon. 
unfortunately  never  introduced  into  our  jurisprudence^ 
namely^  that    "Fruges  bond  fide  perceptse  et  con- 
sumptae'*   are  held  to  be  the  property  of  the  party 
who  is  ultimately  found  not  to  haire  the  title^  was 
applied  in  the  case  of  Mackenzie.  So  entirely  free  from 
all  imputation  of  fraud  was  he  found  to  be^  that  he  was 
allowed  to  remain  in  undisputed  and  undisturbed  pos* 
session  of  the  rents  and  profits  of  the  estate  during 
those  eleven  years^  that  is^  up  to  the  period  of  the 
judgment  on  the  appeal^  because  the  rule  applies  not 
only  to  the  extent  that  the  bona  fides  avails  the  party 
in  possession  up  to  the  time  of  a  decree  against  him 
in  the  Court  below^  but  his  right  to  the  possession 
of  the  '^  fruges  bond  fide  perceptse  et  consumptse ''  is 
held  to  enure  up  to  the  final  decision  in  the  Court  of 
Appeal.     And  accordingly  Mr.  Mackenzie's  bona  fides 
was  found  to  have  been  so  unimpeachable  in  the  case, 
and  his  conduct  in  the  whole  transaction  was  found  to 
have   been    so  entirely  without  iraud^  that  not  only 
did  the  Court  below  find  the  other  party  liable  to  costs 
because  they  had  charged  him  with  frauds  but  after- 
wards he  was  adjudged  to  have  the  whole  of  the 
expenses  allowed  him  to  which  he  had  been  put  in 
ornamental  improvements  upon  the  estate  (a).    That  is 
certainly  one  very  strong  instance  of  the  application  of 
the  rule ;  perhaps  it  is  stronger  than  any  other  within 
our  recollection,  because  in  that  case  it  clearly  shows 
that  so  entirely  was  the  opinion  of  the  Court  in  favour 
of  the  rule,  that  even  while  they  held  that  the  trans- 
action could  not  be  sustained,  but  that  the  purchase 
was  invalid,  they  nevertheless  decreed  the  purchaser 

(a)  It  appears  that  there  were  three  more  appeals  by  the  Com-  ^ 

pany  against  Mr.  Mackenzie,  in  all  of  which  they  were  nnsnoeessfal. 
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ABKRDMKR.CO.  possession  of  the  rents  and  profits,  and  also  to  be 
blaim^bros.  ijiQ^gj  fQp  fjjQ  expenses  of  ornamental  improvement, 
optnum.  ^*  In  that  case,  my  Lords,  I  must  also  observe  that  it 
was  not  merely  the  decision  of  this  House  which  set  the 
Court  below  right  upon  a  point  of  Scotch  law,  as  it  has 
once  and  again  done;  but  the  Scotch  law  appears  to 
have  been  by  no  means  distinctly  and  uniformly  main- 
tained by  the  Court  below  to  be,  as  it  was  ultimately 
found  not  to  be,  by  your  Lordships'  decision.  It  was 
an  Action  of  Reduction  for  setting  aside  the  sale;  and, 
in  the  first  instance,  the  Court  below  decided  against  the 
Pursuers,  and  repelled  the  reasons  for  reduction.  On  a 
Brcclaiming  Petition,  however,  the  Court,  by  a  narrow 
majority,  sustained  the  reasons  of  reductiouj  and  set 
ande  the  sale.  Then  again  came  both  parties  to  reclaim 
against  this  second  decision ;  and  by  a  narrow  majority 
again,  the  Court  assoilzied  the  Defender,  and  found,  as 
I  have  already  stated,  that,  in  respect  of  the  charge  of 
fraud,  the  Defender,  Mr.  Mackenzie,  was  entitled  to  his 
expenses.  Therefore,  it  cannot  be  said  to  have  been  at 
all  the  understanding  of  the  Court  of  Session  that 
the  law  was  clearly  in  favour  of  such  purchases  at  the 
time,  when  you  find  these  two  conflicting  decisions  in  the 
Court  below,  and  each  by  such  a  very  narrow  majority. 
At  that  time,  unfortunately,  the  course  of  reporting  in 
Scotland  was,  that  the  Judges'  opinions  were  not 
given;  and  it  is  only  accidentally  and  rarely  that  you 
find  aiiy  reference  made  to  what  passed  upon  the 
Bench ;  but,  in  this  case,  it  is  stated  in  the  Report, 
that  several  of  the  Judges  expressed  a  strong  opinion 
against  the  validity  of  the  purchase,  and  the  reasons 
are  given.  And  the  very  ground  which  had  been 
urged  for  sustaining  the  purchase,  and  the  vaUdity  of 
the  transaction,  namely  that  in  judicial  sales  it  had 
been  a  very  usual  practice  for  common  agents  to  become 
the  purchasers,  and  that  though  in  eighteen  out  of 
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one  hundred  and  thirty-five  instances  they  became  the  ABERDmRCJo. 
purchasers^   yet   no  instance  had  been  found   of  an    b^^™^b«»- 
attempt  made^  or  certainly  of  an  attempt  succeeding,  ^^'^^hSSn.  *** 
to  set  aside  such  a  purchase  (but  the  report  would 
rather  go  the  length  of  stating  that  no  instance  had 
been  found  of  an  attempt  made  to  set  aside  any  such 
purchase) — the  learned  Judges,  I  say,  who  held  such 
purchases  illegal,  were  of  opinion  that  the  occurrence  of 
them  in  practice  was  a  ground  which  afforded  all  the 
stronger  reason  for  the  Court  laying  down  what  the 
law  of  honesty,  and  what  the  law  of  common   sense 
was,  in  disapproving  of  such  transactions  (a). 

(a)  The  case  of  the  York  Buildings  Company  v.  Mackenzie^  so 
far  as  its  legal  principle  is  concerned,  is  better  known  and  more 
attended  to  in  England  than  in  Scotland.  The  argument  at  the  bar  o^ 
the  House  of  Lords  (during  two  sessions  of  Parliament,  1794  and 
1795)  lasted  sixteen  days.  Judgment  was  given  on  the  seventeenth. 
Lord  Loughborough  was  indeed  Chancellor  then  ;  but  the  tradition 
(there  is  no  report)  is  that  Lord  Thurlow  (who  had  decided  Fox  v. 
Mackreth  very  shortly  before)  took  the  chief  part  in  the  hearing  and 
deliberation.  He  is  recorded  in  the  journals  of  the  House  as 
present  every  day.  The  judgment  pronounced  is  not  a  mere 
reversal,  but  is  followed  by  elaborate  prospective  and  retrospective 
directions,  drawn  up  after  the  fashion  of  a  Chancery  decree.  Lord 
Eldon  and  Sir  W.  Grant,  3  Ves.  746,  designate  it  as  the  great  case 
of  York  Buildings  Company  v.  Madtenzie;  and  Lord  St.  Leonards, 
in  his  Vend,  and  Pur.,  vol.  iii.  p.  240,  calls  it  likewise  the  greal 
case,  and  refers  to  it  repeatedly.  Messrs.  White  and  Tudor  cite  it 
in  their  Leading  Equity  Cases,  vol.  i.  pp.  72, 109 ;  but  Mr.  Ross  omits 
it  in  his  similar  work  on  Scotch  Law ;  a  circumstance  which  is 
mentioned  not  as  impeaching  that  most  useful  collection,  but  simply 
as  showing  that  this  case,  which  has  always  been  regarded  as  a 
ruling  authority  in  England,  is  comparatively  forgotten  in  the 
country  from  whence  it  came.  Mr.  Forsyth,  indeed,  in  his  learned 
work  on  the  "  Law  of  Trusts  in  Scotland,**  gives  somewhat  of  a 
le^slative  character  to  the  York  Buildings  Company  v.  Mackenzie 
by  observing  that  "  it  introduced  a  principle  into  the  Scotch  Law 
from  that  of  England,** — which  is  all  he  has  to  say  of  it,  and  which 
shows  how  little  the  case  has  been  adverted  to  in  the  Court  of 
Session.  And  yet  the  "borrowing  of  principle,**  to  which  Mr. 
Forsyth  refers,  has  been  by  the  Law  of  England,  which  till  the 
decision  of  this  Scotch  appeal  was  very  barren  on  the  point  in 

I  I 
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Afl«BDBENR.co.  i^y  Lords,  I  also  agree  with  my  noble  and  learned 
blaiio^beos.  ^^^^j  ^j^^^  ^j^g  decision  in  the  ease  of  Foster  v.  The 
opinion,  Wolverhampton  Company  in  the  Common  Pleas,  upon 
which  great  reliance  was  placed,  and  which  appears,  to 
a  certain  degree  at  least,  to  have  been  the  ruling  deci- 
sion in  the  Court  below,  does  not  apply  to  this  case ; 
because  there  the  transaction  was,  past  all  doubt,  valid 
at  common  law  though  not  in  equity — but  had  the 
Court  of  Common  Pleas  had  an  equitable  jurisdiction  as 
well  as  a  common  law  jurisdiction,  the  anomaly  never 
could  have  happened,  of  a  transaction  being  found 
legal  and  valid  in  that  Court  wliich  could  not  stand  an 
examination  on  the  other  side  of  Westminster  Hall. 
It  has  not  often  occurred  to  me  to  see  a  stronger 

question,  as  may  be  seen  from  the  meagre  case  of  Keech  v.  Sandford, 
decided  by  Lord  King  in  1736,  supra,  p.  472.  See  Browne's  Pari. 
Cases,  vol.  viii.  p.  42,  and  Morr.  Diet.  13  337. 

The  counsel  in  The  York  Buildings  Company  v.  Mackenzie 
were,  for  the  Appellants,  R.  Dundas,  James  Mansfield  (afterwards 
Chief  Justice  of  the  Common  Pleas),  and  J,  Mackintosh  ;  and 
for  the  Respondents,  the  Attorney-General  {Scott,  afterwards  Lord 
Eldon),  R.  Blair  (afterwards  Lord  President),  JV.  Grant  (after- 
wards Master  of  the  Rolls),  IV,  Millar  and  W.  Adam. 

The  York  Buildings  Company  had  purchased  from  the  Crown 
certain  estates  which  had  been  confiscated  for  the  rebellion  of 
1745.  They  carried  on  certain  works  on  these,  and  in  process  of 
time  became  bankrupt  and  were  sequestrated.  Their  estates,  or 
some  of  them,  were  sold  by  public  auction  under  the  management 
of  Mr.  Mackenzie,  a  writer  to  the  Signet,  as  common  agent  for  the 
creditors.  At  one  of  the  sales  he  was  himself  the  purchaser.  The 
decision  is  that  he  ought  not  to  haye  been  so,  having  regard  to  his 
fiduciary  position. 

In  the  last  century  sixteen  days'  hearing  in  the  House  of  Lords 
meant  sixteen  half  days.  The  Lord  Chancellor  went  first  to  his 
own  Court,  and  did  not  take  his  place  on  the  Woolsack  till  one  or 
two  o'clock.    It  was  generally  two  before  business  began. 

Since  writing  the  above,  I  receive  from  Mr.  David  Robertson  a 
note,  saying :  '*  I  have  a  strong  recollection  of  the  very  impressive 
speech  of  Lord  Thurlow  on  the  appeal  York  Buildings  Company  v. 
Mackenzie.  I  was  present.  Lord  Loughborough,  the  Chancellor, 
spoke  after  Lord  Thurlow." 
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instance  of  the  great  inconvenience,  to  say  the  very  aberdbehrco. 
least  of  it,  of  that  division  between  the  two  sides  of   blaikie^biio«. 
Westminster    Hall,    I   will   not   say   that  impassable  ^"^opl^'^'' 
barrier  between  them,  for,  on  the  contrary,  the  barrier 
is  constantly,  and  must  be  for  the  sake  of  justice  con- 
stantly, passed — but  I  have  seldom  seen  a  more  striking 
instance  of  the  inconvenience  of  the  existence  of  that 
division,  and  of  not  allowing  the  Court  to  exercise  both 
jurisdictions,  at  all  events  whenever  a  case  arises  in 
which  entire  justice  cannot  be  done  without  the  exercise 
of  both  jiuisdictions. 

My  Lords,  upon  the  whole  I  entirely  agree  with  my 
noble  and  learned  friend  that  there  has  been  here  a 
miscarriage  in  the  Court  below,  and  that  the  Interlo- 
cutor in  this  case  should  be  reversed. 

Lord  Chancellor  :  I  shall  not  propose  to  your 
Lordships  to  allow  costs,  because  I  think  the  Company 
misled  the  other  party  by  putting  the  plea  upon  a 
wrong  issue. 

Lord  Brougham  :  There  cannot  be  costs  here. 

Lord  Chancellor:  I  ought  to  mention  to  your 
Lordships  that  some  time  in  the  course  of  the  vacation 
there  was  sent  to  my  house  a  sort  of  printed  report  of  a 
case  which  had  been  decided  in  the  Court  of  Session 
since,  which  is  decided  in  the  same  way  as  that  in  which 
I  now  propose  to  your  Lordships  to  decide  this  case. 
And  there  was  coupled  with  it  an  anonymous  letter, 
expressing  the  hope  that  your  Lordships  would  allow 
this  case  to  be  re-argued  in  consequence  of  that 
decision.  I  had  overlooked  it,  but  in  looking  at  the 
case  the  other  day,  after  I  had  prepared  the  observa- 
tions which  I  have  made  to  your  Lordships,  it  occurred 
to  me  to  be  quite  unnecessary,  as  it  appeared  to  be  in 
truth  a  decision  in  the  same  sense. 

Lord  Brougham  :  Not  that  it  would  be  any  reason 

I  I  2 
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AsraDmRCo.  fQ^  allowing  this  case  to  be  re-argued  if  it  had  been 
Br.A,K,^BBoa    otherwise. 

Mr.  Solidtor-General :  Then  your  Lordships  declare 
that  the  Defender  ought  to  be  assoilzied  from  the 
action^  but  with  expenses  ? 

Lord  Chancellor:  No^  without  expenses;  because 
although  I  think  the  plea  properly  raised  the  facts  and 
the  question  of  law,  yet  the  Defender  misled  the 
Pursuers  by  putting  it  upon  a  wrong  issue. 

It  is  ordered  and  adjadged  that  the  said  Interlocutor  of  the 
15th  Novemher,  1851,  complained  of  in  the  said  appeal,  he,  and 
the  same  is  herehy,  reversed.  And  it  is  declared  that  the  third 
plea  in  the  defences  lodged  hy  the  Defenders  in  the  action  in  the 
Court  helow  (Appellants  here)  was  a  sufficient  answer  to  the  case 
of  the  Pursuers  (Respondents  here),  and  that  the  said  Defenders 
(Appellants)  ought  to  he  assoilzied  from  the  said  action,  but  without 
expenses :  and  it  is  further  ordered,  that,  with  this  Declaration,  the 
cause  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  do 
therein  as  shall  be  just  and  consistent  with  this  Judgment  and 
Declaration. 


Davidson. — Dodds  &  Greio. 
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SENATUS  ACADEMICUS  OF  THE  UNI-] 

VERSITY  OF  EDINBURGH,  .    |^pp«^''A'»™- 

THE   LORD   PROVOST,  MAGISTRATES, 
AND  COUNCIL  OF  EDINBURGH, 


:     "I 

'  ?*  Respondents. 


and  i4th  May. 


The  University  or  College  of  Edinburgh  stands  on  an  entirely 

different  footing  from  that  of  the  other  Collegiate  institu-    i<»a,  17^  aoiA. 
tions  of  Scotland.     It  is  not  an  independent  establishment,     ^'Sfoivk^^ 
but  is  subject  to  the  superintendence  and  dominion  of  the 
Town  Council  of  Edinburgh. 

It  is,  in  fact,  the  College  of  the  Town  ;  and  the  Town  Council 
have  the  government  of  it. 

Hence  the  Town  Council  can  regulate  the  character,  course, 
and  limits  of  study  in  the  College,  and  they  can  rescind  at 
their  pleasure  any  rules  or  orders  made  by  the  Senatus 
Academicus. 

In  particular,  the  Town  Council  have  the  power  of  determining 
the  qualification  for  degrees.  And  they  may  even  declare 
that  extramural  teaching  by  qualified  instructors  shall,  as 
part  of  the  curriculum,  be  equivalent  to  collegiate  instruc- 
tion under  the  professors. 

/S^6m&{0— therefore,  that  although  the  Learned  Body  can  alone 
grant  the  degree,  it  is  the  Civic  Body  that  must  fix  the 
required  qualification. 

How  far  Bes  Judicata  in  the  Court  of  Session  binds  the  House 
of  Lords — Qticere, 

To  an  action  commenced  in  1825  by  the  Lord 
Provost  and  Magistrates  of  Edinburgh,  to  have  it 
declared  that  they  had  the  exclusive  right  of  pre- 
scribing regulations  for  study,  more  especially  with  a 
view  to  degrees,  in  the  College  of  Edinburgh,  the 
Principal  and  Professors  of  that  institution  put  in  a 
defence,  stating  that  they,  the  Defenders,  had  all  the 
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^^icmofthe''  privileges  of  an  University ;— and  insisting  that  the 

Univ.  of    pin.  pegyja^jjQjj  ^f  gtudy,  more  especially  with  a  view  to 

Thk  Lokd  .                      .        ,     .                  .        .                 ,  -               , 

Provost,  maois-  degrees,  was  inherent  in  their  constitution,  and  beyond 

TRATE8,  AND  "^                                                                      ^                                                                  '                           ^ 

Council  of  the  control  of  the  ma^stratcs. 


Edinbubgb. 


The  Lord  Ordinary  (Lord  Mackenzie)  pronounced 
the  following  interlocutor :  "  Having  considered  the 
closed  record,  the  revised  cases  for  the  parties,  and  whole 
process, — Finds  that  the  Pursuers  have  right  of  making 
regulations  or  statutes  for  the  College  of  King  James, 
and  that  in  respect  to  the  studies  to  be  pursued  in  the 
College,  and  course  of  study  for  obtaining  degrees,  as 
well  as  in  other  respects ;  Finds  that  the  Principal  and 
Professors  of  the  said  College  have  not  right  to  make 
regulations,  statutes,  or  laws  for  the  College  in  contra- 
diction to  the  Pursuers,  or  which  may  not  be  rescinded 
or  altered  by  the  Pursuers;  and  decerns  and  declares 
accordingly  :  Therefore  finds  that  the  resolution  of  the 
Defenders,  of  date  25th  October,  1824,  libelled,  was 
ultra  vires  of  the  Defenders,  and  ought  to  be  recalled ; 
and  ordains  the  Defenders  to  recall  the  same,  and 
decerns  :  And  finds  that  the  order  and  act  of  Council, 
of  date  26th  October,  1825,  libelled,  and  the  act  of 
visitation  libelled,  are  valid  laws  of  the  College ;  and 
ordains  the  Defenders  to  give  obedience  to  the  same, 
and  decerns ;  but  finds  that  there  are  not  good  grounds 
for  declaring  that  the  Defenders  have  not  right  to  make 
regulations  or  statutes  for  the  College,  without  the 
express  sanction  of  the  Pursuers,  which  may  be  valid, 
provided  the  Pursuers  do  not  previously  forbid,  or  after- 
wards rescind  or  alter  the  same;  and  to  that  extent 
assoilzies  the  Defenders,  and  decerns  :  Finds  no  expenses 
due  to  either  party/'  The  Lord  Ordinary  added  the 
following  note  :  "  It  appears  to  the  Lord  Ordinary  that 
the  Town  Council  have  claimed  and  exercised  all  along, 
from  the  first  institution  of  the  College,  the  power 
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AOADB- 

MICU8  OF  1 


generally  of  making  regulations,  and  that  this  power  ®!JJJcu8o 
has  never  been  resisted  or  denied  until  the  present  ^*'^"  J'  *'*"'• 
dispute  about  the  midwifery  class  being  added  to  the  pbov'I^It,  iuo»- 
curriculum.     An  attempt  is  made  by  the  Defenders  to      couitcil  op 

Edihbvboh. 

distinguish  regulations  of  one  kind,  or  certain  kinds^ 
from  others;  but  the  Lord  Ordinary  cannot  see  any 
sufficient  grounds  for  this,  nor  indeed  clearly  see  how 
the  distinction  could  be  drawn.  The  exercise  of  the 
power  of  making  rules  by  the  Principal  and  Professorsi 
when  not  contrary  to  the  will  of  the  magistrates,  is  not 
inconsistent  with  the  above  powers  in  the  Town  Council. 
Under  such  a  state  of  possession,  the  Lord  Ordinary 
thinks  it  would  be  too  much  to  hold  that  the  Act  of 
Parliament  made  in  favour  of  the  College  and  its  patrons 
took  away  this  power  from  the  Town  Council,  or  limited 
their  power  to  the  bare  ordinary  patronship— t.  e.,  the 
mere  management  of  the  funds  and  nomination  of 
Professors ;  and  yet,  unless  it  did  this,  it  is  hard  to  see 
how  it  could  limit  the  power  at  all.  It  will  be  observed 
that  the  finding  in  favour  of  the  Town  Council  that 
they  have  such  power  generally,  by  no  means  implies 
that  everything  they  may  do  in  exercise  of  such  power 
will  be  legal  and  valid;  and  so  the  finding  in  favour  of 
the  Defenders  is  by  no  means  meant  to  infer  that  all 
they  may  do,  or  have  done,  when  not  opposed  by  the 
magistrates,  or  even  when  seconded  by  them,  is  legaL 
The  Lord  Ordinary  gives  no  opinion  on  the  competency 
of  the  Principal  and  Professors  interfering  at  all  as 
legislators  on  some  occasions,  where,  for  instance,  they 
are  personally  interested." 

The  Principal  and  Professors  considering  themselves 
aggrieved  by  this  interlocutor,  reclaimed  against  it  to 
the  Inner  House,  and  the  following  opinions  were 
delivered  on  the  15th  of  January,  1829  (a). 

Lord  Glenke :  I  think  the  interlocutor  right.     The  situation  of 
(a)  Fac.  Coll. 
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8BHATU8  AcADK-  the  Collcge  appears  to  me  to  be  that  of  a  minor  corporation 

Univ.  of  Edin.  subordinate  to  the  corporation  of  the  Town.     When  you  come  to 

Thk  iiORD  look  at  the  practice  of  this  University,  it  is  plain  that,  from  the 

^i^^^ii'*"  ^**®  ^^  »^  foundation  to  the  present  time,  the  Town  Council  has 

Council  op      interfered  and  made  refralations  for  the  curriculum  of  study,  and 
Edinbubgh.  ° 

eveiything  connected  with  the  conferring    of  degrees;    and  the 

College  has  all  along  recognised  this  right  by  submitting  to  those 
regulations  imposed  by  their  patrons,  and  occasionally  remon- 
strating against  them  and  getting  them  changed;  but  it  is  quite 
evident  that  the  right  itself,  as  existing  in  the  Town  Council,  was 
never  disputed.  The  Senatus  Academicus  have  no  doubt  made, 
and  have  a  right  to  make,  rules  for  themselves,  which  are  binding 
so  long  as  they  are  approved  of,  or  unrepealed  by  the  patrons. 

As  to  the  expediency  of  this  state  of  matters,  if  we  had  any 
business  to  enter  into  that  question,  I  really  do  not  think  it  likely 
to  be  so  inexpedient  as  the  College  represent  It  is  notorious  that 
formerly  the  Universities  of  £urope  assumed  great  and  sometimes 
dangerous  powers,  and  have  occasionally  given  rise  to  much 
turbulence,  under  pretence  of  their  privileges.  It  is  not  likely, 
perhaps,  that  this  should  again  happen  ;  but  I  do  not  see  any  good 
reason  for  indulging  the  College  in  the  fancy  they  have  now  taken 
to  vindicate  their  independence. 

Lord  Pitmilfy :  There  is  no  such  thing  known  in  Scotland  as  a 
general  constitution  for  Colleges.  On  the  contrary,  we  find  that 
every  one  of  them  stands  on  a  different  footing  from  that  of  the 
others. 

I  cannot  wonder  that  the  magistrates  who  have  always  watched 
over  the  interests  of  the  University  with  care,  and  from  a  wish  to 
promote  learning,  should  not  willingly  yield  this  right  of  adminis- 
tration and  control,  if  it  belongs  to  them ;  nor,  on  the  other  hand, 
that  the  Senatus  should  think  themselves  fitter  to  decide  such 
points,  and  should  even  think  the  interests  and  honour  of  the 
University  at  stake,  and  strenuously  endeavour  to  emancipate 
themselves.  We  cannot,  however,  be  guided  by  views  of  expe- 
diency, but  must  decide  according  to  rights ;  and  I  am  glad  of  it ; 
for  I  do  not  consider  the  matter  of  expediency  so  clear  as  the 
Defenders  do.  I  believe  the  greatest  encouragers  of  learning  have 
not  always  been  themselves  learned  men. 

Lord  AUoway :  I  must  agree  with  the  opinion  expressed  by 
Lord  Glenlee,  that  men  of  learning  have  not  been  always  the  best 
judges  for  directing  the  course  of  university  study.  In  the  history 
of  the  Universities  of  Europe,  you  find  that,  at  different  periods,  they 
have  been  the  greatest  literary  tyrants  in  the  world. 

The  only  question  is,  To  whom  were  the  powers  and  privileges 
granted  ?    They  were  granted  exclusively  to  the  magistrates  of 
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Edinburgh ;  and  every  one  of  the  Professors  is  taken  bound  to  obey   BenatusAcad*- 
the  laws  and  regulations  imposed  on  them  by  the  Town  Council.        ukiv.  or  Bdih. 

The  Act  of  1621  was  passed  for  the  purpose  of  confirming  the       thc^Lobd 
rights  of  the  Town.     Yet  the  College  maintain,  that  it  actually  ^^^^^*^j^^ 
deprived  the  Town  of  the  rights  which  had  formerly  been  granted  to      Council  or 
them.    This  will  not  do.    No  doubt,  as  a  University,  they  may  have 
had  right  to  confer  degrees;  as  a  University  they  were  entitled  to 
do  so  ;  and  they  were  a  University  to  the  fullest  extent ;  but  were 
not  the  powers  derived  from  the  persons  to  whom  the  Crown  had 
delegated  its  powers?  and  although,  as  a  University,  they  may 
have  power  to  confer  degrees,  yet  that  does  not  affect  the  right  of 
the  Patrons  to  say  what  course  of  study  may  be  necessary  before 
these  degrees  can  be  conferred.     I  think  the  Lord  Ordinarj^a 
interlocutor  right,  so  far  as  it  goes. 

Lord  Justice-Clerk :  I  agree  in  the  opinion  expressed  by  Lord 
Pitmilfy,  that  there  is  no  such  thing  as  a  general  constitution  that 
applies  to  all  the  Universities  in  Scotland.  There  is  nothing  more 
different  than  those  constitutions.  The  express  object  of  all  the 
grants  in  the  charters  was  to  enable  the  magistrates  to  found  a 
College  ;  and  then  his  Majesty  was  so  much  pleased  with  what  had 
passed  under  his  own  eye,  that  he  gives  the  College  his  own  name, 
and  confers  upon  it  all  the  privileges  belonging  to  any  free  College. 
This  is  just  what  might  have  been  expected.  But  the  plea  of  Uie 
Senatus  would  go  the  length  of  putting  the  constitution  of  the 
College  in  the  hands  of  the  bursars  and  students ;  for  the  Act  6f 
Parliament  mentions  them,  as  well  as  the  rectors  and  regents. 

All,  then,  that  remains,  is  to  inquire,  whether  there  has  been  any 
alteration  in  the  circumstances.  The  commissions  are  all  in  the 
same  terms,  and  continue  so  to  the  present  day ;  and  then  the 
magistrates  have  uniformly,  whenever  they  thought  proper,  or 
considered  it  necessary  for  the  well-being  of  the  College  to 
interfere,  made  new  regulations  for  the  government  of  the  Senatus ; 
and  their  right  to  do  so  has  never  been  disputed.  I  think  the 
Lord  Ordinary  has  drawn  a  very  proper  line. 

So  reasonings  the  Lords  of  the  Second  Division 
adhered  to  the  interlocutor  submitted  to  their  review, 
and  decerned.  From  this  decision  no  appeal  was  taken 
by  the  Senatus  to  the  House  of  Lords,  so  that  at  the 
expiration  of  the  period  limited  by  statute,  it  became 
final,  and  formed,  as  was  contended,  an  irreversible  res 
judicata.  Thus,  therefore,  matters  stood  till  the  year 
1847,  when  the  Senatus  Academicus  were  advised  to 
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^  MicTO  or  xtu*  ^  ^^®  question  again  by  a  process  of  declarator,  which 

UKir.  OF  ed,n.  ^Yiej  instituted  against  the  Town  Council,  to  have  it 

pwmOTjiTGw.  declared  that  they  had  the  exclusive  power  of  confer- 

couKciLop  ring    degrees,    and    determining    the    curriculum    of 

EOIMBUAOH.  o  o  o 

study;  and  that  the  Town  Council  had  no  power  to 
substitute  (as  they  had  attempted)  extramural  for 
intramural  instruction  as  a  qualification  for  collegiate 
degrees. 

The  Court  of  Session  having  regard  to  the  decision 
of  1829,  as  well  as  to  the  merits  of  the  question,  which 
were  very  fully  considered  by  the  Lords  of  the  First 
Division,  gave  judgment  {a)  on  the  25th  November, 
1851,  against  the  Senatus,  who  consequently  tendered 
the  present  appeal. 

The  Solidtor-General  (i),  for  the  Appellants :  This 
has  been  emphatically  an  University  in  the  true  sense 
of  the  term  for  nearly  three  centuries.  It  has  been 
established  by  regal,  and  fortified  by  legislative  autho- 
rity. It  is  expressly  recognised  as  one  of  the  Univer- 
sities of  the  kingdom  by  the  Act  of  Union.  The 
power  of  conferring  degrees,  and  the  right  of  deter- 
mining the  qualification  of  candidates,  belongs  inhe- 
rently and  exclusively  to  the  Senatus  Academicus,  as 
the  governing  body  of  this  learned  corporation.  It  is 
liable  to  no  control  or  interference.  The  Baillies  of 
Edinburgh,  with  the  Provost  at  their  head,  are  purely 
municipal  functionaries,  given  to  ciWc  and  festive 
contemplations.  They  are  not  intellectual.  Their 
attempted  supremacy,  therefore,  involves  an  incon- 
gruity, abhorrent  to  the  very  nature  of  a  great  and 
flourishing  school  of  learning.  If  we  look  to  history, 
we  shall  find  that  before  the  Reformation,  even  the 
sovereign  power  of  a  state  was  insufiicient  to  authorise 

(a)  Second  Series,  vol.  xiv.  p.  74. 
{b)  Sir  R.  Bethell. 
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the  granting  of  degrees  in  their  proper  diffusive  accep-  ®^j^  of  tm*" 
tation.  Hence  the  Pope  interfered ;  and  by  the  uni-  ^'"''  ?'  ^"• 
versality  of  his  jurisdiction^  authorised  certain  favoured  provobt.maois- 

T&ATSS,  AVD 

bodies  to  confer  these  remarkable,  these  catholic  dis-  couvcilof 
tinctions.  This  he  did  as  master  of  the  world.  But  is 
it  to  be  endured,  that  a  Scottish  Town  Council  shall 
affect  to  issue  bulls  (a)  ?  It  is  true  that  the  University 
of  Edinburgh  is  of  more  modem  date  than  those  of 
St.  Andrew's,  Glasgow,  and  Old  Aberdeen.  It  stands 
on  Protestant  authority.  But  it  has  an  all-sufficient 
foundation.  The  Town  Council  are  but  trustees  for 
the  Senatus  Academicus ;  and  this  case  must  be  dealt 
with  on  the  well-settled  principles  which  are  acted 
upon  in  Chancery  in  cases  of  public  endowed  charities. 
Those  principles  are  quite  familiar  in  Scotland,  and 
have  been  enforced  in  many  cases.  The  Town  Council 
are  not  the  founders  of  this  University :  and  the  title 
of  Patrons,  which  they  claim,  has  a  very  diffe- 
rent signification  from  that  of  a  Visitor,  who,  in 
England,  has  often  great   and  exclusive  jurisdiction. 

(a)  The  Papal  sanction  to  universities  was  always  by  Bnll. 
Thus  the  University  of  St.  Andrew's  was  established  by  Bull  in 
1413.  That  of  Glasgow  by  Bull  in  1450.  That  of  Old  Aberdeen 
(King's)  by  Ball  in  1494.  Of  course  the  Bulls  became  less  potent 
after  the  Reformation.  The  University  of  Edinburgh,  founded  in 
1582,  and  the  Marischall  College  of  Aberdeen,  founded  in  1593,  must 
be  content  with  a  humbler  derivation.  The  oldest  Universities 
in  the  world  are  those  of  Bologna,  403,  and  of  Paris,  1109; 
the  former  famous  for  law,  the  latter  for  theology.  The  great 
English  Universities  of  Oxford  and  Cambridge  are  of  extreme  and 
unknown  antiquity,  viewed  as  mere  seminaries  of  education  attached 
to  religious  houses ;  but  considered  as  Universities  in  the  proper 
sense  of  the  term,  they  seem  both  to  be  pretty  nearly  of  the  same 
standing,  and  are  referable  to  the  commencement  of  the  thirteenth 
century.  The  Dublin  University  was  founded  by  Archbishop 
Loftus  in  1592.  In  our  own  day  we  have  two  new  Universities. 
The  University  of  London,  1836,  having  a  constitution  resembling 
that  of  the  Scutch  and  German  Universities  ;  and  the  University  of 
Durham  founded  in  1837. 
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"mJJl! or  TiiK**  ^^  Professors,  who  are  here  as  Appellants,  form  com- 

uwr.  or  edik.  pQjjgjji;  parts  of  a  loamed  corporation.    When  once 

Pwvtm.^KAom-  appointed,  they  have  legal  rights  and  duties,  and  are 

oouMoiu  or  bound  to  prescribe  rules  and  regulations  for  the  execu- 

Mdinbumob.  *  °  , 

tion  of  the  great  work  committed  to  their  care,  not  by 
the  unlettered  burgesses  of  Edinburgh,  but  by  the 
general  law  and  constitution  of  the  country.  It  is  a 
great  error  to  describe  the  decision  of  1829  as  res 
judicata.  Bind  the  appellate  jurisdiction  it  cannot, 
whatever  may  be  its  eflfect  in  the  Court  below ;  and 
although  the  decree  now  under  appeal  is  against  us,  we 
have  Lord  Jeffrey  and  Lord  Fullerton  on  our  side. 

On  these  grounds,  we  confidently  trust  that  your 
Lordships  will  reverse  the  decree  now  complained  of; 
for  we  venture  to  assume,  that  the  House  will  neither 
adopt  the  singular  reasoning  of  the  Scotch  Judges,  nor 
sanction  this  unworthy  attempt  to  depress  and  to 
deride  an  illustrious  institution,  which  has  been  for 
ages  the  pride  and  the  glory  of  Scotland. 

Mr.  Bople,  of  the  Scotch  Bar,  followed  the  Soiicitor- 
GeneraL 

Sir  FUzr^  Kelly  and  Mr.  Rolt  were  heard  for  the 
Respondents.  Their  arguments  appear  in  the  following 
opinions. 

The  Loan  Chancbllok  (a) : 
timi  cuw.jw*«  My  Loffds,  this  is  an  action  of  declarator  seeking 
three  different  dedarations  of  right.  First,  that  the 
Senatus  Academicus  has  exdnsiTe  power  to  determine 
what  previoos  educmtxm  is  necessanr  to  entitie  a  perscHi 
to  offer  himsdf  as  a  cmndidate  for  a  degree,  and  of 
making  rules  for  detarmining  such  quaKficatioD. 
Secondly,  that  the  PtotosI  and  Coondl  have  noC  the 
pow»  of  prescribing  the  coorse  of  study  or  other  qioaK- 

i«)  LiHriCkwwtk. 
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fications  necessary  for  entitling  a  person  to  oflfer  him-  ^^JJ^^^^***" 

self  as  a  candidate  for  a  degree ;  and  particularly,  that  ^^*^-  J'  *^'''- 

they  have  not  the  power,  by  making  rules  or  otherwise,  PRov^^lffoi*. 

to  substitute  as  a  qualification  attendance  on  the  in-  com^^ 

Edivburoh. 

struction  of  teachers  not  belonging  to  the  University,  ^HZetOm' 
for  attendance  on  the  lectures  of  Professors  in  the  ^^p^^ion. 
University.  Thirdly,  that  the  order  of  the  26th  of 
January,  1847  (a),  was  ultra  vires  and  void,  and  that  the 
Town  Council  ought  to  be  decreed  to  recal  and  rescind 
the  same,  and  ought  to  be  restrained  from  interfering 
with  the  rights  and  privileges  of  the  Senatus,  and  from 
assuming  power  to  prescribe  the  course  of  study  or 
other  qualifications  necessary  for  obtaining  a  degree. 

The  claim  of  the  Senatus  is  resisted  by  the  Town 
Council,  first,  because,  as  they  say,  the  matter  has  been 
already  decided  in  their  favour  in  a  former  action ;  and 
secondly,  because  if  this  were  not  so,  still  the  Pursuers 
must  fail,  because  the  Town  Council  has  the  right 
which  is  impeached,  independently  of  their  title  arising 
from  the  question  being  a  res  judicata. 

My  Lords,  the  constitution  of  the  University  of 
Edinburgh  depends  first  on  a  charter  of  King 
James  VI.  (James  I.  as  we  call  him),  dated  the  14th  of 
April  1582;  and  secondly,  on  a  statute  of  the  same 
King,  dated  1621. 

The  charter,  which  is  dated  1582,  and  which  is  to  be 
found  in  the  Respondents'  Appendix,  page  34,  after 
reciting  certain  former  grants  which  had  been  made  by 
the  King's  mother.  Queen  Mary,  to  the  same  Council, 
on  no  trust  except  the  obligation  of  providing  ministers 
and  preachers,  and  keeping  in  repair  certain  existing 
buildings,  proceeds  thus  : — "  Insuper,  nos  cum  aviza- 
mento  prsedicto,  pro  diversis  rationalibus  causis,  bonis 
et  considerationibus  nos  moventibus,  de  novo,  tenore 

(a)  This  was  an  order  whereby  the  Town  Coancil  had  regulated 
the  course  of  study  for  degrees. 
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*ScTO of?hb"    pwesentium  damus  concedimus  et  disponimus  prsefatis 

umv.  OF  ediw.  pfaeposito/'   and  so  on.     Then  it  confirms  the  grant 

peovIot^Toib-  "  in  sustentationem,"  "  ministerii,"  &c.,  and  authorises 

Council  of     the  ProYOst  and  Council  to  build  houses,  &c.,  for  the 

Bdimbvroh.  -  t.       -  1  -r^ 

,   ,  -—  „  .    residence  of  Professors :  to  appoint  and  remove  Pro- 
ofinum,       fessors,  as  may  be  expedient ;  and  restrains  all  other 
persons  not  authorised  by   the   Provost   and    Council 
from  teaching. 

It  was  therefore  a  charter  granting  to  the  Town  of 
Edinburgh  the  right  of  electing  and  maintaining  a 
College,  and  prohibiting  all  other  persons  from  teaching 
within  its  precincts. 

So  the  matter  went  on  until  the  latter  period  of  that 
King's  reign,  when  an  Act  (a)  of  the  Scottish  Parlia- 
ment was  passed,  which  extended  the  powers  of  the 
original  charter.  That  is  to  be  found  in  the  Appellants' 
Appendix  at  page  96.  It  recites  the  charter  and  a 
number  of  other  grants  that  were  made  to  the  Provost 
and  Baillies,  and  refers  to  the  great  services  which  they 
had  conferred  on  the  King,  and  his  granting  to  them 
certain  privileges,  lands,  and  so  on.  It  also  recites 
that,  by  that  charter,  the  King  had  granted  to  the 
Provost  the  license  to  build  a  College,  and  to  choose 
Professors,  &c.,  and  that  they  had  built  a  great  lodging, 
with  the  manse  of  the  Kirk  of  Field,  to  the  use  of  a 
College  for  the  profession  of  philosophy,  and  which  has 
since  flourished  for  the  space  of  thirty-five  years.  It 
recites  various  other  grants,  and  states  that  the  same 
are  confirmed,  and  then  it  goes  on : — "*  Likewise  his 
Majesty,  for  good  service  done  to  him  by  the  Lord 
Provost.  &C.,  has  granted  to  thame  and  thair  successors, 
in  favourea  of  the  said  Burgh  of  Edinbur',  Patrone 
of  the  said  CoUedge,  and  of  the  said  CoUedge,  and  of 
the  Rectors,  Begentis,  Bursaris,  and  Studentia  within 

(«)  ie21  Jac.  6,  c  79. 
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the  samen,  all  liberties,  fredoms,  immunities,  and  ^ScJso^™'" 
priviledges  appertening  to  ane  free  Colledge,  and  that  ^'''''  7.  ^*''' 
in  als  ample  forme  and  lairge  maner  as  any  colledge  provost,  maom- 

TIIATK9   AMD 

hes  or  bruikis  in  this  his  Maiestie's  realme :  and  rif     coomcilof 
neid  beis,  ordanis  ane  new  charter  to  be  exped  under  ^^^  iHZeoior't 
his  Hienes'  gryit  seal,  for  erecting  of  the  said  Colledge, 
with  all  liberties,  priviledgis,  and  immunities  qlk  anye 
colledge  within  this  realme  enjoys/' 

It  is  upon  those  two  documents  that  the  constitution 
of  this  College  depends. 

In  accordance  with  these  charters  a  College  was 
founded ;  officers  and  professors  were  appointed  by  the 
Town  Council ;  and  so  matters  went  on  until  the  year 
1685.  A  medical  faculty  was  then  established.  De- 
grees were  conferred  in  medicine  at  least  as  early  as 
1726;  but  the  time  when  medicine  was  first  taught, 
whether  in  1685  or  some  little  time  after,  is  not  to  my 
mind  quite  certain.  That  is  not  very  important ;  but 
it  is  certain  that,  for  a  very  long  time  afterwards,  de- 
grees in  medicine  were  conferred. 

In  the  year  1 845  certain  statutes  were  in  force  as  to 
medical  students^  and  by  those  statutes  it  was  pro- 
vided, ^'  That  no  one  shall  be  admitted  to  the  examina- 
tions for  the  degree  of  doctor  of  medicine  who  has  not 
been  engaged  in  medical  study  for  four  years,  during 
at  least  six  months  of  each,  in  the  University  of  Edin- 
burgh, or  in  some  other  University  where  the  degree  of 
M.D.  is  given.''  So,  my  Lords,  matters  stood  from  the 
year  1833  to  1845;  and  in  the  year  1845  the  Senatus 
Academicus,  being  anxious  to  make  an  alteration,  by 
allowing  as  a  substitute  for  study  in  the  University, 
except  for  one  year,  study  at  any  of  the  metropolitan 
schools  of  London  or  Dublin,  submitted  the  matter  to 
the  Town  Council  for  their  approbation,  and  the  Town 
Council  substantially  approved  of  their  proposition, 
with  this  addition  :  they  insisted  that  this  extramural 
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^?,^or "th^  »t»^y  Should  not  be  confined  to  the  medical  schools  of 

umit.  or  edin.  London  and  Dublin,  but  that  the  extramural  schools 

PBo"<mj«ToiB-  of  Edinburgh   should   also  be  admitted  to  share   the 

ooimciLop     privilege.     This  was  objected  to  by  the  Senatus :  and 

Edinbdroh.       \  . 

Lord  a^m4Mor's  P^rtics  not  having  been  able  to  settle  the  matter 
*vM^  amongst  themselves^  this  action  of  declarator  was  insti- 
tuted for  the  purpose  of  getting  a  declaration  in  favour 
of  the  Senatus,  who  are  the  Pursuers,  that  they  are 
entitled  to  make  such  a  regulation  whether  the  Town 
Council  permit  it  or  not. 

My  Lords,  the  substantial  questions  are — First, 
Whether  the  Senatus  has  the  exclusive  power  of  making 
regulations  for  degrees  wholly  irrespective  of  the 
Town  Council  ?  Secondly,  if  not,  whether  the  Town 
Council  was  warranted  in  making  regulations  allowing 
extramural  education  in  Edinburgh,  to  be  in  part  avail- 
able for  degrees? 

The  first  question  seems  to  my  mind  to  be  concluded 
by  the  decree  of  1829.  A  question  arose  at  that  time, 
in  a  claim  made  by  the  Town  Council  to  have  attendance 
on  a  course  of  lectures  on  midwifery  made  an  essential 
requisite  for  obtaining  a  degree  in  medicine.  To  this 
the  Senatus  objected,  at  least  in  the  terms  and  to  the 
extent  required  by  the  Town  Council.  Accordingly,  in 
the  month  of  December,  1825,  the  Town  Council  raised 
an  action  of  declarator  against  the  Senatus,  concluding 
that  it  ^^  ought  and  should  be  found  and  declared,  that 
the  Pursuers  have  the  sole  and  exclusive  right  and  privi- 
lege of  prescribing  rules  and  regulations,  and  making 
laws  and  statutes  for  the  studies  to  be  pursued  in  the 
College,  and  the  course  of  study  for  obtaining  degrees ;  " 
— and  that  "  the  Principal  and  Professors  of  the  said 
College  of  Edinburgh  do  not  possess  and  enjoy,  inde- 
pendently of  the  authority  of  the  Lord  Provost,  magis- 
trates, and  Town  Council,  as  patrons  aforesaid,  the  power 
and  privilege  of  enacting  the  regulations  and  course  of 
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discipline  to  be  observed  by  the  students  at  the  said  skhatusaoadb- 

*  •'  M ICU8  OF  THB 

College  in  order  to  entitle  them  to  the  literary  or  univ.ofedw. 
scientific  degrees  and  honours  which  students  at  the  pbo^^iKois. 
said  College  obtain  by  graduation  thereat :'' — and  that     ^o^low 

BDIVBUaOR. 

"  the  Principal  and  Professors  of  the  said  College  have  oiMaioi^ 
no  power,  as  a  distinct  and  independent  body,  to  frame  <?p*»<«» 
any  bye-laws,  rules,  or  regulations,  applicable  to  the 
general  concerns  of  the  College,  which  can  be  imperative 
upon  the  Lord  Provost,  magistrates,  and  council,  as 
patrons  and  founders,  to  sanction;" — and  that  "no 
rules,  regulations,  laws,  or  statutes,  made  or  to  be  made 
by  them,  are  or  can  be  of  any  force  or  strength  if 
they  shall  not  be  approved  of  and  sanctioned  by  the 
Pursuers/' 

That  case  was  brought  on,  and  was  argued  at  great 
length;  and  the  Lord  Ordinary  having  considered  the 
closed  record,  "  finds  that  the  Principal  and  Professors! 
of  the  said  College"  have  not  the  right  to  make  regu- 
lations, statutes,  or  laws  for  the  College,  and  therefore 
he  "  finds  that  the  resolution  of  the  Defenders,  of  the 
date  25th  October  1824,  was  uUra  vires"  This  inter- 
locutor of  the  Lord  Ordinary  came  on  for  argument 
before  the  full  Court,  and  it  was  then  fuUy  affirmed. 
And  the  first  question  now  for  your  Lordships'  decision 
is,  how  far  this  decision  governs  the  present  question. 
It  is  evidently  decisive  as  to  the  first  point.  The 
Pursuers  say  that  they,  the  Senatus,  have  the  exclusive 
right  to  determine  what  previous  education  is  necessary 
to  entitle  a  person  to  offer  himself  as  a  candidate  for  a 
degree.  The  finding  of  the  Lord  Ordinary,  affirmed 
by  the  full  Court  in  1829,  was,  that  the  Town  Council 
have  the  right  of  making  statutes  and  regulations  in 
respect  to  the  course  of  study  for  obtaining  degrees ; 
and  that  the  Senatus  has  not  the  power  to  make 
regulations  which  may  not  be  rescinded  or  altered  by 
the  Town  Council.    This  is  a  direct  negative  of  the 
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^itI?J^™**  exclusive  right  now  contended  for  by  the  Pursuers.     It 

MIOU8  0FTHI  D  J 

Uhit.  of  edin.    .^^^j^  ^^  Ygjy  point  in  controversy  in  the  former  suit, 

PB^«r^iLu}i8-  and  was  decided  without  any  dissentient  voice  against 

Council  OF     the  Scuatus,  in  a  suit  between  the  very  same  parties 

MoHL  auaieaor't  ^      ^^  ^^^  utigauts.    It  18  thcrdorc  to  all  intents 

re»  judicata.    This  was  the  clear  opinion  of  all  the 

judges  below ;  for  on  this  point  Lord  Fkdlerton  agreed 

with  the  other  members  of  the  Court. 

My  Lords,  I  confess  I  am  strongly  inclined  to  think 
that  that  judgment  is  conclusive  on  the  other  point 
also,  that  is,  that  it  establishes  the  right  of  the  Town 
Council  to  say  that  study  for  a  portion  of  the  four  years, 
under  certain  extramural  teachers  in  Edinburgh,  shaU 
be  a  sufficient  substitute  for  intramural  study.  Accord- 
ing to  both  schemes  of  regulation,  one  year  of  intra- 
mural study  is  required.  Section  III.  of  the  old 
Statute,  and  Section  IV.  of  the  new  one,  both  go  to 
this  point.  It  would  be  competent  to  the  Town 
Council,  of  course,  supposing  them  to  be  acting  bond 
fide,  to  prescribe  that  year  as  the  only  necessary  quali- 
fication, assuming  the  candidate  to  be  found  idonew. 
If  the  Town  Council  could  have  said  that  the  right  of 
applying  for  a  degree  shall  be  open  to  all  who  have  pur- 
sued one  year's  study  within  the  walls,  it  is  surely  open 
to  them  to  say  that  it  shall  only  be  open  to  them,  if  they 
have  previously  pursued  certain  studies  without  the  walls. 
The  Inns  of  Court  have  no  right  to  confine  the  degree 
of  Barrister  to  those  who  have  obtained  a  degree  in 
the  University,  but  having  an  absolute  power  of  saying 
how  long  a  student  shall  have  been  a  member  of  the 
Inns  before  he  can  be  called,  they  have  a  right  to  say, 
— ^We  require  five  years  unless  the  candidate  has 
graduated  at  the  University,  and  in  that  case  only 
three.  This  is  precisely  what  is  done  here.  The  Town 
Coimcil  say — We  require  four  years'  intramural  study, 
unless  the  applicant  can  show  that  he  has  prosecuted 
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for  a  stipulated  time  certain  extramural  studies;  then  ^^cJao^™*^ 
we  reduce  the    necessary   intramural    term    to  one   ^'''^  o'^"- 

ThbLobd 

yCftr.  PaoVOOT,  If  AOIS- 

In  my  opinion,  therefore,  the  whole  question  was      council  or 

fiDIKBURaH. 

decided  by  the  judgment  of  1829.     But  even  if  this  i^  ^^^^gatof^, 

question  had  been  now  open  to  consideration,  I  should       •p<»<o»^ 

have  come  to  the  same  conclusion.     The  language  of 

the  statute  relied  on  as  giving  an  independent  existence 

to  the  College  is   very  obscure  (a) — "And  also  with 

the  advice  of  the  said  Estates^  has  given^  granted^  and 

disponed  to  them  and  their  successors  in  favour  of  the 

said  Burgh  of  Edinburgh^  Patron  of  the  said  CollegCi 

and  of  the  said  College,  and  of  the  Rectors,  Regents^ 

Bursars,  and  Students,  within  the  same^  all  liberties, 

freedoms,  immunities,  and  privileges,  appertaining  to  a 

free  College,  and  that  in  as  ample  form  and  large  manner 

as   any  College"   within  his   Majesty's  realm.     The 

Charter  certainly  does  not  give  them  an  independent 

existence.  The  object  of  the  Legislature^  or  of  the  Crown, 

in  passing  this  statute,  was  to  confer  further  privileges 

and  benefits  on  the  Town }  and  it  is  expressly  so  stated. 

The  privileges  of  a  free  College  are  granted  to  the 

Town  in  favour,  it  is  true,  of  the  College  and  its  oflBicers, 

as  well  as  of  the  Town, — ^but  this  must  be  taken  to 

mean  in  favour  of  the  College  as  it  then  existed,  that 

is,  as  a  dependence  of  the  Town.   The  same  observation 

applies  to  the  provision  that,  if  need  be,  a  new  Charter 

should  be  expede  for  erecting  the  College.    That  must 

be  taken  to  mean,  for   incorporating  it  as  it  then 

existed — that  is,  as  a  dependence  of  the  Town.   In  fact, 

however,  no  such  Charter  ever  was  expede.     Nothing 

could  be  further  from  the  whole  scope  and  tenor  of  the 

Act,  than  an  intention  to  take  from  the  Town  any 

of  the  controlling  power  which  they  then  possessed 

Qver  the  College.    This,  my  Lords,  would  have  been 

(a)  Supr^,  p.  494. 

R  K   2 
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^MwJ?oF  ras*"  ™y  construction  of  the  Act,  if  I  had  been  called  on  to 
univ.ofedin.  interpret  it  in  1622.  And  if  we  look  to  contempo- 
provost,  maow-  raneous  and   subsequent   usage,  this   construction   is 

ntATXS,  AND  1  /.  1 

Council  of      stronclv  Confirmed, 

Edixbubqh.  °  '' 

Lard  ch^eeoor'i       ^^^  cxtracts   from   thc  Miuutcs  of  Council  afford 
^'P*'*^'        strong  evidence  in  favour  of  this  view  of  the  case. 

In  the  first  place  immediately  after  the  charter  of 
1682,  the  Town  authorities  proceeded  to  devise  the 
order  of  teaching;  and  I  find  some  of  their  most  im- 
portant acts  fully  confirmed  by  the  Senatus.  In  the 
year  1604,  on  the  appointment  of  Mr.  Munro  as  Regent, 
he  bound  himself  to  observe  whatever  orders  the 
Council  should  give.  Then  in  the  year  1 626,  there  were 
certain  regulations  as  to  visitations  to  see  if  the  rules 
(i.e.  the  rules  made  by  the  Town  Council  from  time  to 
time)  have  been  obeyed ;  the  Council  appoint  a  Pro- 
fessor of  Divinity,  and  give  directions  as  to  his  teach- 
ing, which  clearly  shows  the  control  exercised  by  the 
Town  over  the  authorities  of  the  College.  The  same 
happened  in  the  next  year  with  regard  to  the  teaching 
of  metaphysics,  the  taking  the  Communion,  and  so  on. 
In  1627  there  appear  to  have  been  further  directions 
given  as  to  teaching  divinity.  Then  in  1628,  there 
were  a  series  of  rules  made  for  the  government  of  the 
College.  In  the  year  1638  two  persons  acting  as 
Regents  were  removed.  Then,  in  1640,  there  is  the 
first  appointment  of  a  Rector,  who  shall  serve  to  be 
the  eye  of  the  Town  Council,  and  the  mouth  of  the 
College.  Then  this  is  continued,  and  directions  were 
given  in  1640  and  1645,  as  to  laureation  and  the 
taking  of  degrees.  By  a  regulation  made  in  1665, 
the  Provost  was  to  be  ex  officio  Rector ;  and  in  1685 
the  College  was,  as  far  as  I  can  see,  for  the  first  time 
designated  as  a  University ;  and  then,  for  the  first  time, 
there  is  the  appointment  of  a  Professor  of  Physic. 
Then  in  the  year  1703,  there  were  great  disputes  as  to 
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granting  laureations  privately;  and  after  a  good  deal  ®l[JJo^o^J^^"' 
of  discussion  and  dispute^  it  ended  in  the  College  being  ^^'^'  ?'  ^"'* 
obliged  to  submit  to  the  Town.     Then  in   the  year  Paovoer.  m^^w- 

i»  1  1        •  1  1  1  m  IRATES,  AND 

170S,  further   regulations    were  made   by  the    Town     council  or 

,  Kdihbuboh. 

Council  with  respect  to  the  course  and  duration  of  the  ^^^  cw^ifo^, 
studies  to  be  pursued  at  the  University.  Then,  in  the  <»<»»"• 
year  1747,  there  was  a  new  constitution  of  the  Pro- 
fessorships of  Medicine.  In  the  year  1766  Dr.  Black 
was  appointed  Professor,  and  he  bound  himself  to 
observe  all  the  laws  and  regulations  of  the  Town 
Council.  And  in  the  year  1773  and  1776  other 
appointments  were  made  with  the  like  conditions. 
These  extracts  show,  to  my  mind,  conclusively,  that 
from  the  foundation  of  the  University,  the  Town 
CouncU  has  always  appointed  and  removed  the  officers 
and  regulated  the  course  of  studies  in  it  whenever  they 
thought  fit. 

But  then,  it  is  said  that  the  power  to  regulate  studies, 
and  to  fix  proper  tests  for  degrees,  is  a  power  inherent 
in  every  University,  qua  University.  In  my  opinion 
that  is  not  so.  Here  the  rights  of  the  College  (Uni- 
versity, if  it  differs,  is  a  mere  assumption  of  name) 
depend  entirely  on  the  charter  and  the  statute.  The 
question  is  not  one  of  an  abstract  nature,  what  the 
term  "  University  ^'  generally  means,  but  what  are  the 
powers  given  by  the  charters  to  this  body,  call  it 
College,  or  call  it  University.  The  question  is,  what 
rights  do  those  instruments  confer  ?  My  Lords,  I  have 
already  stated  that,  in  my  construction  of  them,  the 
College  is  a  mere  dependence  of  the  Town. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
interlocutor  appealed  from  was  perfectly  right.  In 
truth,  my  opinion  is,  that  the  whole  matter  is  res  judu 
cata.  But  if  it  were  not  so,  and  we  were  now  adjudi- 
cating upon  it  for  the  first  time,  the  College  being  a 
dependence  of  the  Town,  I  think  the  decision  at  which 
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^micubofthk"'  *^®  Court  below  arriyed  was  perfectly  right;  and  I 
UHiT.orEDiK.  ghall,  therefore,  move  your  Lordships  that  this  inter- 
PBovoflT,  macib-  locutor  be  affirmed. 

TRATea,  AND 

CounciL  OF 
Bdimbuboh. 

—  The  Lord  Brougham  : 

^^^(^SoS!!*"**  My  Lords,  I  entirely  agree  with  my  noble  and 
learned  friend  'n  the  opinion  which  he  has  formed 
upon  this  case,  that  after  the  very  full  consideration 
and  able  argument  which  it  has  undergone,  we 
hare  no  other  course  to  take  but  to  affirm  these 
interlocutors. 

My  Lords,  in  affirming  these  interlocutors,  we  cer- 
tainly go  with  the  great  majority  of  the  learned  Judges 
in  the  Court  below,  for  eight  out  of  those  learned 
Judges  adopted  the  same  view ;  and  one  only,  a  most 
respectable  authority  undeniably.  Lord  FtUlerton,  held 
a  contrary  opinion ;  and  we  have  also  in  support  of  the 
same  conclusion,  the  opinions  in  1830  of  the  Law 
Officers  of  the  Crown,  of  the  learned  and  yenerable 
head  of  the  Court,  of  the  Dean  of  Faculty,  and  of 
another  learned  Judge  who  in  that  year  was  a  Member 
of  the  Commission  which  inquired  into  this  subject, 
and  came  to  the  conclusion,  that  the  University  or 
College  of  Edinbui^h  stands  upon  an  entirely  different 
footing  from  the  other  Collegiate  Establishments  in 
Scotland.  The  Lord  President  Hope  was  one  of  the 
Members  of  that  Commission.  Lord  Moncreiff,  then 
Dean  of  Faculty,  and  the  Law  Officers  of  the  Crown, 
Sir  William  Bae,  and  Mr.  Hope,  the  present  Lord 
Justice-Clerk,  came  to  a  rery  clear  opinion  upon  the 
subject  of  the  diversity  existing  between  the  other 
Collegiate  Establishments  in  Scotland  and  that  of 
fldinbui^h. 

Nevertheless,  my  Lords,  if  upon  looking  into  the 
case,  and  well  weighing  the  arguments  that  have  been 
urged  before  us,  we  had  found  reason  to  think  that  the 
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conclusions  arrived  at  by  those  great  authorities  in  ^^,c^o^SJS,"" 
Scotland  were  erroneous,  we  should  no  more  have  umiv.ofbdm. 
hesitated  in  delivering  our  judgment  for  the  purpose  PB4^^,]Lfoi8. 
of  setting  them  right,  than  we  have  done  on  former     couxon.or 

.    .  Sdinbubob. 

occasions.  However,  after  examining  the  arguments  _,  -— .^  , 
and  the  documentary  evidence  before  us,  I  certainly  ^pmi^n. 
have  come  to  the  conclusion  with  my  noble  and  learned 
friend,  that  if  we  were  not  bound  either  by  res  judicata, 
or  by  the  authority  of  a  decided  case,  that  if  we  con- 
sidered this  question  now  open  to  us,  we  should  arrive 
at  the  same  conclusion  as  that  at  which  the  learned 
Judges  in  the  Court  below  have  arrived,  both  in  the 
year  1829  and  in  the  present  case;  and  at  which  the 
Commission  arrived  in  1830 ;  namely,  that  the  Town 
Council  have  the  exclusive  right  of  framing  regulations 
for  the  government  of  the  College,  and  that  the  Senatus 
Academicus  has  not  even  a  concurrent  jurisdiction. 
I  am  prepared  to  say  certainly,  that  the  Senatus  has 
not  a  concurrent  jurisdiction  in  such  wise  as  to  give 
them  a  right  to  make  regulatiohs  without  the  assent  of 
the  Town  Council. 

My  Lords,  this  rests,  first  of  all,  upon  the  charter  of 
1582,  which  is  represented  by  some  as  the  charter  of 
foundation;  and  next  upon  the  confirmatory  Act 
of  1621. 

When  I  mentioned  the  authorities  of  the  law  of 
Scotland,  which  favour  this  view,  namely,  the  decision  of 
the  decided  case  of  1829,  and  the  opinions  of  the  learned 
members  of  the  Commission  of  1830,  as  well  as  of  the 
learned  Judges  in  the  Court  below,  in  the  present  case, 
I  omitted,  accidentally,  to  mention  another  high  autho- 
rity,— an  authority,  in  my  opinion,  of  the  greatest 
weight, — I  mean  that  of  the  late  most  learned  Professor 
Hume,  professor  of  Scotch  Law,  and  himself  a  party 
representing  the  Senatus  Academicus  in  the  course  of 
the  discussion  which  took  place  in  1810.     For  although, 
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^S^oFTHK*'  without   doubt,    that    discussion    was  confined    to  a 

Niv.  or     IN.   q^gg^JQ^  q{  fggg^  ^  financial  question,  yet  it  led  into  a 

PRovoBT.MAoia-  full  and  minute,  and  most  able,  as  well  as  elaborate, 

TRATia,  AMD 

SommoL  iiavestigation  of  the  whole  question  of  the  relative 
LordB^ham'i  ^ghts  of  the  Towu  Couucil  and  the  University,  and 
(nnnum.  Professor  Hume  came  to  a  very  clear  conclusion,  that 
the  College  was  dependent  in  legislative  matters  upon 
the  Town  Council,  and  that  the  laws  must  be  made  by 
that  body  for  its  government,  not  by  the  Senatus 
Academicus. 

Now,  my  Lords,  in  the  first  place,  as  to  the  charter 
of  foundation,  as  it  is  called,  of  1582,  I  entirely  agree 
with  the  learned  Professor  that  it  is  not  a  foundation 
charter, — that  it  does  not  found  the  University  or  the 
College.  That  seems  to  have  been  the  opinion  of 
another  most  learned  Judge,  Lord  Glenlee,  as  well  as 
of  Lord  Pitmilly  and  others  in  the  year  1829.  Their 
opinion  was,  that  it  only  conferred  a  power  upon  the 
Town  Council  to  found  a  corporation  or  sub-corpora- 
tion, which  they  might  have  done,  as  the  Professor 
says,  in  the  usual  way  in  which  a  sub-corporation  is 
founded  in  Scotland.  They  could  only  exercise  the 
power  given  by  the  charter  of  1582.  But  they  did 
not  exercise  that  power ;  they  did  not  found  a  College 
or  University ;  they  merely  established  a  seminary  for 
teaching,  and  did  not  incorporate  another  body  with 
separate  privileges  and  jurisdiction  under  that  charter. 
Then  comes  the  Act  of  1621,  which  is  said  to  have 
extended  the  powers  of  the  College,  by  incorporating 
them  -with  the  rights  of  the  Town — and  it  is  urged  that 
by  so  much  they  have  encroached  upon  the  rights  of 
the  Town.  My  Lords,  I  think  this  would  be  a  very 
extravagant  construction  to  put  upon  that  Act,  as  will 
be  seen  by  perceiving  the  results  of  it.  The  Town 
Council  had  been  endowed,  by  the  charter  of  1582, 
with  extensive— I  may  say  absolute — power  of  appoint- 
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ing  Professorships,  and  of  naming  Professors.  The  ^^,^0^^*" 
power  of  removal  had  also  been  given.  It  was  to  be  ^^*^-  ^'  ^*** 
the  College  of  the  Town.  Then  the  Act  of  1621  pro-  iwJl^^oi». 
ceeds  upon  the  statement,  that  the  King  **  oflF  his     council  o» 

EDIKBUBOIf. 

princelie  and  royale  favour,  and  for  gude  service  done  ,_,  -—  ^  , 
to  him  be  the  saidis  Provost,  Bailzies,  Counsell,  and  opinum. 
communitie  of  the  said  burgh  of  Edinburgh,  and  for 
their  further  encouragement  in  repairing  and  re-edifey-r 
ing  of  the  said  Colledge,  and  placing  therein  sufficient 
Professours  for  teiching  of  all  liberal  sciences,  ordaning 
the  said  Colledge  in  all  tyme  to  cum  to  be  callit  King 
James'  Colledge :  And  als,  with  advys  of  the  saidis 
Estattis,  hes  of  new  agane,  oevin,  orantit,  aud  dis- 
FONiT  to  thame  and  thair  successors,  in  favoures  of  the 
said  Burgh  Edinbur^,  patrone  of  the  said  Colledge,  and 
of  the  said  Colledge,  and  of  the  B.ectors,  Begentis, 
Bursaris,  and  Studentis,''  and  so  on. 

Now,  it  is  contended  that  this  being  granted  by  the 
special  favour  of  the  Crown,  in  consideration  of  the 
services  rendered  by  the  Town,  first  to  the  King,  and 
next  to  the  College,  in  having  performed  the  duty  im- 
posed upon  it  by  the  charter  of  1582,  and  for  the  further 
encouragement  of  the  Town  in  so  acting.  Parliament 
does  what  ?  It  takes  away  the  supreme  power  vested 
in  the  Town  before,  by  sharing  it  with  the  College,  and 
making  the  College  no  longer  the  College  of  the  Town, 
but  an  independent  body,  with  powers  in  conflict  with 
and  superior  to  (for  that  is  the  argument  of  the  Appelr 
lants)  the  powers  of  the  Town  Council. 

My  Lords,  I  hold  that  this  would  be  a  most  absurd 
construction  to  put  upon  the  Act  of  Parliament ;  that 
it  is  not  warranted  by  anything  in  the  Act,  either  taken 
by  itself,  or  compared  with  the  charter  of  1582,  or  with 
what  had  taken  place  between  1582  and  1621. 

But,  suppose  there  is  a  doubt  about  this, — suppose  it 
is  not  clear, — suppose  it  is  capable  of  argument,  that 
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^MloOTOFraB**  *^®  Act  gave  a  power  to  the  University,  the  learned 

uhiv.  or  edin.    ^.Qi-pQpation,  at  the  expense  of  the  municipal  corporation. 

Provost,  mTois-  — ^how  cau  WO  better  dccidc  the  question,  if  it  still  re- 

cooKoiLor     mains  doubtful,  than  by  resorting  to  the  practice  under 

epinian,  Now,  whcu  wc  comc  to  look  at  that,  there  can  be  no 

doubt  whatever  about  the  matter.  There  may  be  much 
absurdity  in  the  existence  of  a  University  acting  under 
the  entire  control  of  a  municipal  corporation;  there 
may  be  great  anomaly  in  this ;  there  may  possibly  be 
much  inconvenience,  though  I  do  not  believe  that  in 
fact  any  such  inconvenience  has  been  experienced,  but 
speculatively  we  may  assume  that  much  inconvenience 
is  possible  to  arise  under  such  a  constitution.  But 
that  is  not  the  question  for  us.  The  question  is,  what 
says  the  law,  and  that  alone  is  to  be  decided.  If  there 
be  a  doubt  as  to  the  construction  of  the  charter  of 
1582,  and  of  the  Act  of  1621,  taken  together,  that  is  to 
be  decided,  and  can  only  be  safely  decided  by  what  has 
been  done  under  that  charter  and  under  that  Act. 
Upon  this  no  doubt  whatever  can  exist  that,  as  my 
noble  and  learned  friend  has  stated,  no  time  was  lost 
in  showing  after  1582  what  the  magistrates  deemed 
their  rights  to  be,  and  how  they  enforced  those  rights. 
I  think  in  1583  occurred  the  case  of  a  person  of  the 
name  of  Rollock,  who  was  endowed  with  the  ofSce  of 
Professor  upon  the  condition  of  entirely  submitting 
himself  to  the  government  of  the  Town.  Then  came 
other  instances.  There  was  one,  I  think,  in  1604^  of 
a  person  of  the  name  of  Munro,  which  has  been  spoken 
of  by  my  noble  and  learned  friend.  Then,  in  1626,  a 
set  of  rules  and  regulations  were  made  for  the  govern- 
ment of  the  College,  all  in  minute  detail,  whereby  the 
days  of  lecturing  on  divinity  were  fixed,  and  the 
number  of  times  a- week  those  lectures  were  to  be  given, 
and  provision  was   made  for  disputations  in  divinity 
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and  on  other  subjects;  provision  was  also  made  for  ^?,c™of?^ 
examination  in  Latin  and  in  Hebrew,  Then  the  u**^  °'®»"'- 
discipline  of  the  College  was  provided  for,  both  as  to  provost,  maow- 

*  «  *  TRA.TK8,  AKD 

religion  and  morals ;  severe  denunciations  as  to  certain  ^^^^ 
acts  of  immorality  were  pronounced,  and  a  positive  lardsi^kam'i 
regulation  was  made  with  regard  to  certain  attendance, 
to  be  given  by  the  students,  upon  the  sacramental 
ordinances  of  the  Church.  Nay,  in  one  instance 
(whether  it  be  in  those  regulations,  or  in  another  set, 
is  immaterial),  you  will  find  that  there  is  even  a  pro- 
vision made  as  to  the  terms  in  which  degrees  should  be 
conferred,  care  being  taken  to  pay  due  respect  to  the 
Town  Council  even  in  framing  the  words  of  the  degrees 
to  be  conferred. 

Then  as  we  go  on,  we,  time  after  time,  find  Pro- 
fessors receiving  their  appointments  upon  the  express 
condition  that  they  shall  in  all  things  be  obedient  to, 
and  observant  of,  the  regiilations  made  by  the  Town 
Council.  One  of  these  Professors  has  been  mentioned 
by  my  noble  and  learned  friend,  perhaps  the  greatest 
name  to  be  found  in  modem  chemical  science ;  I  mean 
that  of  Dr.  Black  (a),  who,  in  the  year  1766,  took  his 
Professorship,  which  he  afterwards  made  so  illustrious, 
and  took  it  upon  the  express  condition  of,  in  all 
respects,  obeying  whatever  orders  or  regulations  should 
be  made  by  the  Town  Council.  Other  instances  of  the 
same  sort,  to  which  it  is  needless  to  advert,  are  given ; 
and  then  comes  a  general  statute  of  the  Town  Council, 
made  in  the  year  1780,  requiring  that  regular  teaching 
shall  be  held  in  the  College,  and  that  the  Professors 
and  all  in  the  College  shall  be  observant  of  all  laws 
made  or  to  be  made  by  the  Town  Council  for  the 
regulation  and  government  of  the  College;  and  a 
notice  of  this  statute  was  served  upon  the  College 
through  that  great  man.   Dr.   Robertson,  then  their 

(a)  See  the  Memoir  of  him  by  Lord  Brougham. 
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^Scus  OF  THE*'  Principal,  in  order  that  the  College  might  know  the 

uiriv.orEDix.    ^^^  under  which  they  were  to  act.    This  set  of  laws 

pbototImTois-  appears  to  be  merely  declaratory ;  and  there  are  various 

couvciL  or     other  instances  to  which  my  noble  and  learned  friend 

BoUfBUBOH. 

,   .  z~ .    .   bas  adverted,  and  which  show  that  those  rules  had  been 

Lord  BrtmghoMi 

*^p»**^       acted  upon  before. 

Then  as  to  the  Acts  of  the  Town  Council  and  the 
attempts  of  the  University  at  different  times  to  take  to 
itself  a  power  which  the  law  did  not  give  it — we  have  a 
very  remarkable  instance  in  1703.  A  complaint  was 
made  to  the  Town  Council  that  a  rule  had  been  laid 
down  by  the  College  for  private  laureation  as  it  is 
called,  that  is  graduation.  Immediately  they  caUed 
upon  the  parties  who  are  considered  to  have  been-  the 
wrong  doers,  and  those  parties  proposed  to  pass  from, 
to  abandon,  the  regulation  which  they  had  made.  But 
the  Town  Council  would  not  be  satisfied  with  that ; 
they  did  not  consider  that  enough.  They  not  only 
required  them  to  appear,  and  to  abandon  what  had 
been  done,  but  they  also  required  that  the  College 
should  ''pass  from  their  said  Act  as  unwarrantable, 
submit  themselves  entirely  to  the  Magistrates  and 
Town  Council,  and  order  the  foresaid  laureation  as  to 
time,  place,  and  manner,  as  the  Council  shall  think  fit, 
as  also  to  take  up  and  withdraw  their  said  protest 
taken  against  the  electing  of  a  Commissioner  for  the 
Assembly,  and  that  a  Committee  of  the  Town  Council 
might  be  appointed  for  revising  the  laws  of  the  College, 
prescribed  to  them  by  the  Town  Council,  and  for 
making  such  other  laws,  after  the  Council's  hearing  of 
the  said  masters,  as  may  be  thought  proper  for  pre- 
venting the  like  mistake  in  time  coming,  for  the  weal 
and  benefit  of  the  College.''  So  that  here  was  an 
attempt  to  interfere  with  the  legislative  power  of  the 
Town  Council ;  and  that  attempt  having  come  to  the 
knowledge    of   the    Town  Council,  was  immediately 
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MICU8  or  THB 

Umiy.  of  Edik. 


resisted,  and  successfuUy  resisted ; — and  it  was  then  ^^Jus  o 
abandoned  by  those  who  had  made  it; — and  a  suh 

sequent  provision  was  made  for  rules  and  regulations  to  prov^t,  mTois- 
be  propounded  after  consideration,  and  to  be  made,  not      coukcil  o» 

*      *  '  Bdivbuboh. 

jointly  by  the  Town  Council    and   the   College,  but  i,^£^^lAam'» 
by  the  Town   Council   alone,  for  the  benefit  of  the       oj»***»- 
College. 

My  Lords,  it  certainly  did  happen  (and  this  is 
referred  to  by  Mr.  Hume  in  his  very  able  opinion),  that 
for  about  forty  or  fifty  years  in  the  latter  part  of  the 
last  century,  there  had  been  acts  done  by  the  Professors 
of  the  College  which  seemed  to  encroach  a  little  more 
upon  the  province  of  the  Town  Council  than  might 
have  been  expected  from  the  previous  practice.  Never- 
theless it  is  to  be  observed,  in  the  first  place,  that  these 
acts  were  chiefly  respecting  matters  which  might  be 
considered  to  be  peculiarly  within  the  province  of  the 
Professors,  namely  the  payment  of  certain  small  fees 
for  matriculation,  and  so  forth.  But  it  will  further  be 
observed  that,  contemporaneous  with  those  acts,  other 
acts  of  authority  were  done  by  the  Town  Council,  and 
yielded  to  by  the  College,  and  that  acts  were  done  by 
the  College  itself,  showing  its  submission  to  the  superior 
jurisdiction  of  the  Town  Council,  of  which  I  will  give 
one  instance.  Between  the  years  1763  and  1767,  which 
are  the  dates  of  two  of  those  acts  of  authority  exercised 
by  the  College,  and  not  by  the  Town  Council,  there 
occurs  a  very  remarkable  instance  of  submission  by  the 
College  to  the  Town  Council,  namely,  an  application 
made  by  the  Rev.  Principal,  the  great  man  whose  name 
I  have  before  mentioned.  Dr.  Robertson,  to  the  Town 
Council,  for  leave  to  enable  the  Professor  of  Moral 
Philosophy  to  take  fees,  instead  of  being  dependent  solely 
upon  his  salary.  The  Town  Council  having  directed  that 
the  Professor  should  be  paid  by  salary  and  not  by  fees,  the 
Principal   applies  to  the  Town  Council  to  make  an 
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bbkatubaoadb-  exception  in  favour  of  this  ffentleman  as  a  Professor,  and 

MICUB  OF  THB  r  a  ' 

uwv.  OF  kdin.  ^q  allow  him  for  some  special  reasons,  in  exception  to  the 
PBo^OT^SfoiB-  rule  laid  down  by  the  Town  Council,  to  be  paid  by  the  fees 
cod^'ot*  of  the  students.  Now,  observe  this  was  done  by  the 
^^  — -  •  Principal  as  representing  the  Senatus  Academicus; 
^^p**"^  — it  was  done  of  course  after  full  consideration  by  the 
Senatus  Academicus ; — ^it  was  done  because  they  knew 
that  without  the  leave  of  the  Town  Council  their  Pro- 
fessor could  not  legally  accept  fees; — it  was  done 
because  they  knew  that  they  could  not  infringe  upon 
the  regulation  of  the  Town  Council,  which  directed  the 
Professors  to  be  paid  by  salary  and  not  by  fees; — 
therefore  anything  more  clear  than  this,  at  the  very 
time  when  certain  of  their  acts  might  lead  to  some 
doubt  as  to  their  pursuing  a  different  course,  cannot 
well  be  imagined.  It  is  then  manifest  that  before  the 
beginning  of  the  present  century  (since  which  there 
has  been  nothing  of  the  kind),  those  acts,  which  might 
have  raised  some  little  doubt  upon  the  question,  can 
leave  no  doubt  when  coupled  with  the  admissions  of  the 
College — with  the  proceedings  not  only  of  the  Town 
Council  but  of  the  College  itself. 

My  Lords,  I  have  nothing  more  to  add  to  the  obser- 
vations of  my  noble  and  learned  friend,  and  the 
arguments  which  have  been  urged  by  the  learned 
Judges  in  the  Court  below  upon  both  the  occasions 
when  this  question  came  before  them,  except  this,  that  I 
see  that  an  attempt  was  made  to  represent  Lord  Jeffrey 
as  having  differed  from  the  other  Judges  in  respect  of 
the  decree  of  1829.  A  case  arose,  that  of  Thillis  v. 
Macdowall  and  the  Magistrates  of  Edinburgh  {a) ;  and 
Lord  Jeffrey  said, — "  I  am  inclined  to  think,  that  the 
charter  and  the  Act  of  1621  do  constitute  the  College 
as  apart  from  the  Patrons, — the  Patrons  have  great  and 
extraordinary  powers ;  but  they  are  not  the  College. 

(«)  18  December,  1847.      New  Ser.  x.  261. 


Edinbuboh. 
I^ird  BT<mgham*» 
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The  College  in  many  respects  no  doubt  is  subordinate  ^^ofS^*" 
to  the  Patrons,  but  it  has  powers  and  privileges  quite  univ.ofBmn. 
independent  of  theirs,  as  for  instance  that  of  conferring  pbo^ot,maois- 

TRATBS,  AMD 

deffrees/^  No  doubt  that  is  so.  It  must,  however,  be  council  of 
observed,  that  some  of  the  Judges  seemed  to  think,  and 
Lord  Glenlee  among  others,  that  the  mere  appointing 
of  the  Professors  gave  the  College,  from  the  fact  of 
their  appointment,  the  power  of  conferring  degrees. 
I  should  doubt  that ;  and  certainly  the  instances  of  the 
other  Scotch  Universities  would  rather  go  against  it, 
for  every  one  of  those  which  have  been  cited,  St. 
Andrew^s,  Aberdeen,  and  Glasgow,  have  the  power  to 
confer  degrees  by  express  grant; — by  the  grant  of 
the  Pope  in  the  case  of  St.  Andrew^s  and  Glasgow, 
and  by  grant  of  the  estates  of  Parliament  in  the 
much  later  case,  at  the  end  of  the  sixteenth 
century,  that  of  Marischal  College,  Aberdeen,  founded 
by  the  Earl  Marischal.  It  is,  however,  quite  un- 
necessary to  enter  upon  that  here,  for  this  case  is 
perfectly  independent  of  all  question  as  to  the  power 
of  granting  degrees.  The  question  here  is  upon  the 
power  of  making  rules  and  regulations  for  the  govern- 
ment of  the  College. 

My  Lords,  much  has  been  said  in  this  case  respecting 
the  difference  between  intramural  and  extramural 
interference.  For  my  own  part,  I  am  inclined  to  think 
that  the  power  of  the  Town  Council  to  make  regula- 
tions for  the  government  of  the  College,  the  detailed 
arrangement  of  its  business,  and  the  discipline  of  its 
members  is  much  greater  considered  merely  as  to  their 
intramural  authority  than  as  to  their  extramural.  I 
think  it  is  a  much  greater  stretch  of  power  for  a  muni- 
cipal body  to  interfere  with  the  details  of  the  discipline 
and  conduct  of  a  University  within  its  own  walls,  which 
this  Town  Council  most  clearly  has  done  from  the  very 
first,  than  to  exercise  the  mere  power  of  prescribing 
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^  wJJTor  m''  ^^**  ^^^  ^^  *^®  qualification  for  degrees,  where  the 
Univ.  or  EDiK.    studies  of  candidates  are  extramural. 
pm>v^.  ifTors-       Upon  the  whole,  therefore,  I  have  no  doubt  whatever 
couMoiLOF      that  the  College  of  Edinburgh,  differing  from  the  other 
urd  BnwAam*t  CoUcgcs  in  Scotland,  stands  upon  this  footing,  that  it 

is  the  College  of  the  Town,  and  that  the  Town  Council 

have  the  government  of  the  College. 

Interlocutors  affirmed,  with  Costa, 


BiCHARDSON,   LoCH,     &     MaCLAURIN. MaITLAND     & 

Graham. 
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ORR  &  BARBER, Appellantb. 

UNION  BANK  OF  SCOTLAND,       .        .        .    Respondents. 

A  letter  of  credit  saying,  "  Please  to  honour  the  drafts  of  A    ,^^  \?t-  ,.^ 

i2m,  loM,  lom 

to  the  extent  of  460Z.  9*.,  and  charge  the  same  to  the      JS^ai^ul 

account  of  B,*'  is  an  authority  to  make  the  payment,  hut 

the  possession  of  it  hy  the  person  to  whom  it  is  addressed 

does  not  prove  that  the  payment  has  heen  made. 
To  show  that  the  payment  has  heen  made  there  must  he  a 

draft  hy  A. 
Payment  of  a  forged  draft  is  no  payment  as  hetween  the  person 

paying  and  the  person  whose  name  is  forged. 
The  person  presenting  the  letter  of  credit  is  not  necessarily 

the  person   entitled   to  make  the  draft.      Therefore  the 

hankers  to  whom  the  letter  of  credit  is  addressed  ought  to 

see  that  the  signature  to  the  draft  is  genuine.     If  they  do 

not,  the  loss  will  he  their  own. 
When,  for  a  sum  paid  down,  a  hanker  grants  a  letter  of  credit, 

he  must  show  that  it  has  heen  complied  with,  or  pay  hack 

the  money. 
In  such  a  case,  the  hanker  cannot  insist  on  having  the  letter  of 

credit  hrought  hack  to  him. 
The  rules  applicahle  to  negotiahle  securities  do  not  hold  with 

respect  to  letters  of  credit. 
Semhle — that  the  laws  of  England  and  of  Scotland  on  these 

points  correspond. 

Mr.  Hugh  Hill,  Q.C.,  for  the  Appellants :  The  facts  of 
this  case  are  simple.  The  late  John  Gordon  Campbell, 
of  Glasgow,  having  occasion  to  remit  460/.  9*.  to  Messrs. 
Orr  &  Barber,  of  Liverpool,  paid  in  that  amount  to  the 
Union  Bank  of  Scotland,  and  gave  them  the  usual  slip, 

in  the  following  terms : — 

22nd  October,  1644. 
Wanted  credit  on  Liverpool  for  460/.  9*.,  payahle  to  Messrs* 

Orr  &  Barher. 

t  t 
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to  allow  him  for  some  special  reasons^  in  exception  to  the 


^Jrocbor^m"*  exception  in  favour  of  this  gentleman  as  a  Professor,  and 

TjHiY.  or  Edik. 

V. 

FBoi^ff^iluGia.  rule  laid  down  by  the  Town  Council,  to  be  paid  by  the  fees 
couwciL*oy     of  the  students.     Now,  observe  this  was  done  by  the 

Bdixborob. 
Lord  BtwigkaiaCi 


Principal  as  representing  the  Senatus  Academicus; 
— it  was  done  of  course  after  full  consideration  by  the 
Senatus  Academicus ; — it  was  done  because  they  knew 
that  without  the  leave  of  the  Town  Council  their  Pro- 
fessor could  not  legally  accept  fees; — it  was  done 
because  they  knew  that  they  could  not  infringe  upon 
the  regulation  of  the  Town  Council,  which  directed  the 
Professors  to  be  paid  by  salary  and  not  by  fees; — 
therefore  anything  more  clear  than  this,  at  the  very 
time  when  certain  of  their  acts  might  lead  to  some 
doubt  as  to  their  pursuing  a  different  course,  cannot 
well  be  imagined.  It  is  then  manifest  that  before  the 
beginning  of  the  present  century  (since  which  there 
has  been  nothing  of  the  kind),  those  acts,  which  might 
have  raised  some  little  doubt  upon  the  question,  can 
leave  no  doubt  when  coupled  with  the  admissions  of  the 
College — with  the  proceedings  not  only  of  the  Town 
Council  but  of  the  College  itself. 

My  Lords,  I  have  nothing  more  to  add  to  the  obser- 
vations of  my  noble  and  learned  friend,  and  the 
arguments  which  have  been  urged  by  the  learned 
Judges  in  the  Court  below  upon  both  the  occasions 
when  this  question  came  before  them,  except  this,  that  I 
see  that  an  attempt  was  made  to  represent  Lord  Jeffirey 
as  having  differed  from  the  other  Judges  in  respect  of 
the  decree  of  1829.  A  case  arose,  that  of  TuUis  v. 
Macdowall  and  the  Magistrates  of  Edinburgh  [a) ;  and 
Lord  Jeffrey  said, — "  I  am  inclined  to  think,  that  the 
charter  and  the  Act  of  1621  do  constitute  the  College 
as  apart  from  the  Patrons, — the  Patrons  have  great  and 
extraordinary  powers ;  but  they  are  not  the  College. 

(a)  18  December,  1847.      New  Ser.  x.  261. 
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SXMATUS  AOADB- 
If  ICU8  OF  THS 

Univ.  or  Edut. 


The  College  in  many  respects  no  doubt  is  subordinate 
to  the  Patrons,  but  it  has  powers  and  privileges  quite 
independent  of  theirs,  as  for  instance  that  of  conferring  pbo^.  luon- 
degrees/^     No  doubt  that  is  so.    It  must,  however,  be      coowcilof 

^  ^  Edimbuboh. 

observed,  that  some  of  the  Judges  seemed  to  think,  and  2«tiiJ^*<w'« 
Lord  Glenlee  among  others,  that  the  mere  appointing 
of  the  Professors  gave  the  College,  from  the  fact  of 
their  appointment,  the  power  of  conferring  degrees. 
I  should  doubt  that ;  and  certainly  the  instances  of  the 
other  Scotch  Universities  would  rather  go  against  it, 
for  every  one  of  those  which  have  been  cited,  St. 
Andrew^s,  Aberdeen,  and  Glasgow,  have  the  power  to 
confer  degrees  by  express  grant ; — ^by  the  grant  of 
the  Pope  in  the  case  of  St.  Andrew^s  and  Glasgow, 
and  by  grant  of  the  estates  of  Parliament  in  the 
much  later  case,  at  the  end  of  the  sixteenth 
century,  that  of  Marischal  College,  Aberdeen,  founded 
by  the  Earl  Marischal.  It  is,  however,  quite  un- 
necessary to  enter  upon  that  here,  for  this  case  is 
perfectly  independent  of  all  question  as  to  the  power 
of  granting  degrees.  The  question  here  is  upon  the 
power  of  making  rules  and  regulations  for  the  govern- 
ment of  the  College. 

My  Lords,  much  has  been  said  in  this  case  respecting 
the  difference  between  intramural  and  extramural 
interference.  For  my  own  part,  I  am  inclined  to  think 
that  the  power  of  the  Town  Council  to  make  regula- 
tions for  the  government  of  the  College,  the  detailed 
arrangement  of  its  business,  and  the  discipline  of  its 
members  is  much  greater  considered  merely  as  to  their 
intramural  authority  than  as  to  their  extramural.  I 
think  it  is  a  much  greater  stretch  of  power  for  a  muni- 
cipal body  to  interfere  with  the  details  of  the  discipline 
and  conduct  of  a  University  within  its  own  walls,  which 
this  Town  Council  most  clearly  has  done  from  the  very 
first,  than  to  exercise  the  mere  power  of  prescribing 
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^rcobo^TM*^  exception  in  favour  of  this  gentleman  as  a  Professor,  and 
umiv.  of  ediw.  ^q  allow  him  for  some  special  reasons,  in  exception  to  the 
^ywr^aia-  tvIq  laid  down  by  the  Town  Council,  to  be  paid  by  the  fees 
couHciLOF  of  the  students.  Now,  observe  this  was  done  by  the 
— -  Frmcipal  as  representing  the  Senatus  Academicus; 
— it  was  done  of  course  after  full  consideration  by  the 
Senatus  Academicus ; — it  was  done  because  they  knew 
that  without  the  leave  of  the  Town  Council  their  Pro- 
fessor could  not  legally  accept  fees; — it  was  done 
because  they  knew  that  they  could  not  infringe  upon 
the  regulation  of  the  Town  Council,  which  directed  the 
Professors  to  be  paid  by  salary  and  not  by  fees; — 
therefore  anything  more  clear  than  this,  at  the  very 
time  when  certain  of  their  acts  might  lead  to  some 
doubt  as  to  their  pursuing  a  different  course,  cannot 
well  be  imagined.  It  is  then  manifest  that  before  the 
beginning  of  the  present  century  (since  which  there 
has  been  nothing  of  the  kind),  those  acts,  which  might 
have  raised  some  little  doubt  upon  the  question,  can 
leave  no  doubt  when  coupled  with  the  admissions  of  the 
College — with  the  proceedings  not  only  of  the  Town 
Council  but  of  the  CoUege  itself. 

My  Lords,  I  have  nothing  more  to  add  to  the  obser- 
vations of  my  noble  and  learned  friend,  and  the 
arguments  which  have  been  urged  by  the  learned 
Judges  in  the  Court  below  upon  both  the  occasions 
when  this  question  came  before  them,  except  this,  that  I 
see  that  an  attempt  was  made  to  represent  Lord  Jeffrey 
as  having  differed  from  the  other  Judges  in  respect  of 
the  decree  of  1829.  A  case  arose,  that  of  TuUis  v. 
Macdowall  and  the  Magistrates  of  Edinburgh  [a) ;  and 
Lord  Jeffrey  said, — "  I  am  inclined  to  think,  that  the 
charter  and  the  Act  of  1621  do  constitute  the  College 
as  apart  from  the  Patrons, — the  Patrons  have  great  and 
extraordinary  powers ;  but  they  are  not  the  College. 

(a)  18  December,  1847.      New  Ser.  x.  261. 
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SXHATUS  AOADB- 
MlCUa  OF  THS 

Univ.  or  Edut. 


The  College  in  many  respects  no  doubt  is  subordinate 
to  the  Patrons,  but  it  has  powers  and  privileges  quite 
independent  of  theirs,  as  for  instance  that  of  conferring  pbo^,  luois- 

T&ATK&  AKD 

degrees/^     No  doubt  that  is  so.     It  must,  however,  be      cookcilof 

^  Edimbuboh. 

observed,  that  some  of  the  Judges  seemed  to  think,  and  ^^^j— ^^,^ 
Lord  Glenke  among  others,  that  the  mere  appointing 
of  the  Professors  gave  the  College,  from  the  fact  of 
their  appointment,  the  power  of  conferring  degrees. 
I  should  doubt  that ;  and  certainly  the  instances  of  the 
other  Scotch  Universities  would  rather  go  against  it, 
for  every  one  of  those  which  have  been  cited,  St. 
Andrew^s,  Aberdeen,  and  Glasgow,  have  the  power  to 
confer  degrees  by  express  grant; — by  the  grant  of 
the  Pope  in  the  case  of  St.  Andrew^s  and  Glasgow, 
and  by  grant  of  the  estates  of  Parliament  in  the 
much  later  case,  at  the  end  of  the  sixteenth 
century,  that  of  Marischal  College,  Aberdeen,  founded 
by  the  Earl  Marischal.  It  is,  however,  quite  un- 
necessary to  enter  upon  that  here,  for  this  case  is 
perfectly  independent  of  all  question  as  to  the  power 
of  granting  degrees.  The  question  here  is  upon  the 
power  of  making  rules  and  regulations  for  the  govern- 
ment of  the  College. 

My  Lords,  much  has  been  said  in  this  case  respecting 
the  difference  between  intramural  and  extramural 
interference.  For  my  own  part,  I  am  inclined  to  think 
that  the  power  of  the  Town  Council  to  make  regula- 
tions for  the  government  of  the  College,  the  detailed 
arrangement  of  its  business,  and  the  discipline  of  its 
members  is  much  greater  considered  merely  as  to  their 
intramural  authority  than  as  to  their  extramural.  I 
think  it  is  a  much  greater  stretch  of  power  for  a  muni- 
cipal body  to  interfere  with  the  details  of  the  discipline 
and  conduct  of  a  University  within  its  own  walls,  which 
this  Town  Council  most  clearly  has  done  from  the  very 
first,  than  to  exercise  the  mere  power  of  prescribing 
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^Sot  OF  ra^*    what  shall  be  the  qualification  for  degrees,  where  the 

UMiy.  OF  edih.    studies  of  candidates  are  extramural. 

pii^^^lifGrs-       Upon  the  whole,  therefore,  I  have  no  doubt  whatever 

Council  OF      that  the  CoUego  of  Edinburgh,  differing  from  the  other 

iJ^iiom'*  Colleges  in  Scotland,  stands  upon  this  footing,  that  it 

is  the  College  of  the  Town,  and  that  the  Town  Council 

have  the  government  of  the  College. 

InterloctUors  affirmed,  with  Costs. 


BiCHARDSON,   LoCH,     &     MaCLAURIN. MaITLAND     & 

Graham. 
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ORR  &  BARBER, Appellanto. 

UNION  BANK  OF  SCOTLAND,       .        .        .    Respondents. 

A  letter  of  credit  saying,  "  Please  to  honour  the  drafts  of  A    ,ort  ^^  ijm 
to  the  extent  of  460Z.  9*.,  and  charge  the  same  to  the      ^/StAilmuit 
account  of  B,*'  is  an  authority  to  make  the  payment,  but 
the  possession  of  it  by  the  person  to  whom  it  is  addressed 
does  not  prove  that  the  payment  has  been  made. 

To  show  that  the  payment  has  been  made  there  must  be  a 
draft  by  A. 

Payment  of  a  forged  draft  is  no  payment  as  between  the  person 
paying  and  the  person  whose  name  is  forged. 

The  person  presenting  the  letter  of  credit  is  not  necessarily 
the  person  entitled  to  make  the  draft.  Therefore  the 
bankers  to  whom  the  letter  of  credit  is  addressed  ought  to 
see  that  the  signature  to  the  draft  is  genuine.  If  they  do 
not,  the  loss  will  be  their  own. 

When,  for  a  sum  paid  down,  a  banker  grants  a  letter  of  credit, 
he  must  show  that  it  has  been  complied  with,  or  pay  back 
the  money. 

In  such  a  case,  the  banker  cannot  insist  on  having  the  letter  of 
credit  brought  back  to  him. 

The  rules  applicable  to  negotiable  securities  do  not  hold  with 
respect  to  letters  of  credit. 

Semhle — that  the  laws  of  England  and  of  Scotland  on  these 
points  correspond. 

Mr.  Huffh  Hill,  Q.C.,  for  the  Appellants :  The  facts  of 

this  case  are  simple.     The  late  John  Gordon  Campbell, 

of  Glasgow,  having  occasion  to  remit  460/.  9*.  to  Messrs. 

Orr  &  Barber,  of  Liverpool,  paid  in  that  amount  to  the 

Union  Bank  of  Scotland,  and  gave  them  the  usual  slip, 

in  the  following  terms : — 

2.2nd  October,  1844. 
Wanted  credit  on  Liverpool  for  460/.  9s.,  payable  to  MessrSt 
Orr  &  Barber. 
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obb  a^babber       For  this  he  obtained  from  the  TTnion  Bank  a  letter 
^"SStS^.  °'  of  credit,  in  the  following  terms  :— 

No.  16/583.  A.  A. 

Union  Bank  ofSccHland, 
Glasgow,  22nd  October,  1844. 

Please  to  honour  the  drafts  of  Messrs.  Orr  and  Barber  to  the 
extent  of  460/.  9«.,  which  charge  to  the  Bank. 

I  am  your  very  obedient  servant, 

(Signed)    Ja.  Watson,  Cashier, 
460/.  9*. 
Entd.    M.G.  H. 

To  the  Manch'  and  L'pool 

District  Bank,  Liverpool.  Not  transferable. 

Mr.  Campbell  enclosed  this  letter  of  credit  in  another 
letter,  which  he  forthwith  dispatched  by  the  post  to 
Messrs.  Orr  &  Barber.  Those  gentlemen  were  absent 
when  the  letter  arrived.  They  had,  however,  left 
authority  with  their  clerk  to  open  letters,  but  no 
authority  to  draw  cheques.  The  clerk  opened  the 
letter  from  Mr.  Campbell,  drew  a  cheque  for  the 
460/.  9*.,  presented  it  with  the  letter  to  the  Liverpool 
Bank,  received  the  full  amount,  and  directly  absconded 
with  the  money.  Mr.  Orr  returned  home  on  the  31st 
October,  1844,  and  found  on  his  table  the  letter  which 
had  contained  the  letter  of  credit,  but  not  the  letter  of 
credit  itself.  He  went  to  the  Liverpool  Bank,  and 
applied  to  them  for  payment.  They  stated  that  they 
had  already  made  the  payment  on  a  cheque  presented 
to  them;  but  on  Mr.  Orr^s  statement  that  it  was  a 
forgery,  they  requested  time  to  consider  what  course 
they  should  take.  Messrs.  Orr  &  Barber,  in  these 
circumstances,  applied  to  Mr.  Campbell,  who  admitted 
his  liability  to  them,  but  held  the  Union  Bank  ulti- 
mately responsible.  The  action  was  not  commenced 
tiU  November,  1845.  The  defence  of  the  Union  Bank 
was,  that  they  had  come  under  no  other  obligation  than 
that  there  should  be  funds  in  the  Liverpool  Bank  when 
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the  letter  of  credit  should  be  presented ;  and  they  ^^  a^barbbr 
averred  that  the  letter  of  credit,  when  presented^  was  ^''^J^i^D.  **' 
duly  honoured.  The  Union  Bank,  moreover,  called  upon 
the  Pursuers  to  produce  the  letter  of  credit  which  they 
well  knew  they  could  not  do,  as  it  was  in  the  hands  of 
the  Liverpool  Bank.  The  case  came  before  the  Lord 
Ordinary  (Lord  Dundrennan),  who  held  that  there  was 
nothing  to  exclude  the  Pursuers  from  a  proof  of  their 
averments ;  and  he  approved  of  certain  issues  proposed 
for  trial.  But  upon  an  appeal  to  the  Inner  House, 
the  Lords  of  the  First  Division,  regarding  the  question 
as  new  and  important,  ordered  that  all  the  Judges 
should  be  consulted.  And  in  conformity  with  the 
opinions  of  the  majority,  they  recalled  the  interlocutor 
of  the  Lord  Ordinary,  sustained  the  defence,  and 
assoilzied  the  Union  Bank. 

The  question  is  one  of  relevancy.  What  was  the  rela- 
tion constituted  by  the  letter  of  credit  ?  That  document 
was  not  transferable.  No  action  could  have  been  main- 
tained  by  Orr  &  Barber  till  the  Liverpool  Bank  assented 
to  the  order.  It  was  open  to  the  Union  Bank  to  counter- 
mand. Campbell  also  could  have  countermanded.  The 
Judges  below  have  misdescribed  the  liabilities  of  the 
Liverpool  Bank.  Until  they  assented  to  hold  the  money 
for  the  use  of  Orr  &  Barber  no  privity  existed  between 
them,  Williams  v.  Everett  (a),  Scott  v.  Porcher  (A). 
There  was  no  assent  by  the  Liverpool  Bank  to  hold  for 
Orr  &  Barber.  Till  they  should  so  assent,  the  Union 
Bank  were  liable  to  Campbell.  The  Liverpool  Bank  were 
the  agents  of  the  Union  Bank.  This  point  was  over- 
looked in  Scotland.  The  Judges  there  assumed  that 
the  only  duty  of  the  Union  Bank  was  to  guarantee  th^t 
the  Liverpool  Bank  was  solvent. 

[The  LoED   Chancellor  (c) :    The  learned   Judges 

(a)  14  East,  582.  {h)  3  Mer.  662. 

(c)  Lord  Cran worth. 

L  L  2 
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Orb  a^babbib  ggg,jjj  ^^  jj^^^  treated  the  case  as  if  a  M//  had  been 

Uno»  Bank  of   ^„«^i.««^j  t 

BooTLAND.      purchased.] 

Precisely  so.  Orr  &  Barber  did  not  ratify  what 
was  done  by  their  clerk.  Authorities  are  not  necessary 
to  show  that  payment  of  a  forged  di:aft  or  cheque  is 
no  payment.  However,  reference  may  be  had  to 
Roberts  V.  Tucker  (a),  Hall  v.  Fuller  {b),  Young  v. 
Grote  (c),  Johnson  v.  Windle  (rf).  In  this  last  case 
the  instrument  was  negotiable.  Here  it  is  not. 
The  agents  of  the  Union  Bank  have  the  letter  of 
credit.  The  Union  Bank  themselves  have  in  their 
hands  the  sum  paid  to  them  by  Campbell.  They  are 
not  entitled  to  refuse  payment  till  they  get  back  the 
letter  of  credit.  There  is  no  uniform  usage  as  to 
whether  the  agents,  on  paying,  keep  or  give  back  a  letter 
of  credit.  Hansard  y,  Robinson  («),  Ramuz  v.  Crow  (/). 
These  were  cases  of  negotiable  securities.  But  where 
the  document  is  not  negotiable,  the  rule  is  different. 
JVain  V.  Baillie  {g)  shows  that*  the  law  does  not  apply 
to  such  a  case  as  the  present.  It  was  there  held  that 
"  the  maker  of  a  Note,  not  negotiable^  cannot  refuse  to 
pay  on  the  ground  that  the  payee  has  not  got  it  and 
cannot  produce  it  for  the  purpose  of  delivering  it  up  to 
the  maker  on  payment.'' 

The  Union  Bank  are  in  the  position  of  agents  em- 
ployed to  pay  over  money  which  they  have  not  paid 
over.  In  other  words,  we  say  there  was  a  direct 
stipulation  by  the  Scotch  Bank,  that  the  English  Bank 
should  pay,  which  they  have  not  done. 

Mr.  B/m,Q.C.,  and  Mr.  Forsyth,  for  the  Respondents: 
This  is  the  first  case  in  which  the  rights  of  parties, 
under  a  letter  of  credit,  have  come  into  discussion  in 

(a)  16  Q.  B.  560.  {h)  6  Bam.  &  Cress.  750. 

(c)   4  Bing.  253.  {S)  3  Bing.  N.  C.  225. 

(t)  7  Bam.  &  C.  90.  (/)  1  Excheq.  Rep.  167. 

{g)  10  Ad.  &  El.  616. 


CASES  IN   THE   HOUSE   OP   LORDS.  517 

the  Courts.  The  question  is  therefore  important.  Orr  ^*»  abambmu 
&  Barber's  clerk  seems  to  have  had  an  odd  sort  of  ^''gS^SS.**' 
authority,  enabling  him  in  the  absence  of  his  principals 
to  open  letters,  but  not  to  receive  money,  or  to  sign 
drafts  or  cheques.  They  gave  eleven  months  to  the 
Liverpool  Bank  to  consider.  Their  clerk  might  well 
be  supposed  to  have  authority.  A  jury  might  presume 
that  there  was  authority,  for  they  suffered  their  clerk 
to  clothe  himself  with  a  symbol  of  authority.  Their 
laches  will  warrant  the  house  in  holding  the  Union 
Bank  discharged,  Prescott  v.  Flinn  (a).  Nothing  but 
a  draft  or  cheque  from  Orr  &  Barber,  dishonoured^ 
'  could  make  the  Union  Bank  liable,  Pawfey  y,  Rattray  (A). 
Campbellv.  French  (c). 

The  establishment  of  a  credit  does  not  imply  a 
guarantee.  A  draft  and  presentment  were  indis- 
pensable, and  both  are  wanting.  There  was  a  credit, 
but  no  guarantee. 

[The  Lord  Chancellor  :  Mr.  Hill  did  not  argue 
on  the  doctrine  of  guarantee.  He  said  the  English 
Bank  had  not  paid,  and  therefore  the  Scotch  Bank, 
who  had  got  the  money,  ought  to  pay.  If  the  money 
is  not  paid,  the  Scotch  Bank  is  not  discharged.  That 
is  what  I  understood  Mr.  Hill  to  contend.] 

The  mandatory  must  bring  back  the  document  before 
coming  on  the  mandant.  That  is  laid  down  by 
Pothier  (rf).  The  Appellants  might  have  brought  trover 
for  the  letter  of  credit,  Evans  v.  Kymer  [e).  They  have 
given  no  good  reason  for  not  maintaining  trover  or 
detinue  against  the  English  Bank ;  but  they  go  directly 
against  the  Scotch  Bank,  thus  leaving  that  esta- 
blishment exposed  to  a  double  demand.  The  letter 
of  credit,   therefore,   ought   to    be   produced    before 

(a)  9  Bing.  19.    Hem  v.  NichoUsy  1  Salk.  288. 

{h)  Morr.  8228.  (c)  6  T.  R.  200. 

(d)  Contrat  de  Mandat.  (e)  1  Bam.  &  Ad.  628. 
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obb  a^bahbkr  resorting  to  this  action,  Scotland  v.  Commercial  Bank 
^^S^^r^t^r'  Of  Scotland  {a). 

[The  Lord  Chancellor  :  Suppose  the  letter  of  credit 
stolen?     Is  the  Union  Bank  to  be  for  ever  absolved ? ] 

That  is  a  difficulty,  no  doubt;  but  the  Union  Bank 
would  have  to  pay  twice  over. 

[The  Lord  Chancellor  :  No ;  because  the  Union 
Bank  would  not  be  liable  to  the  Liverpool  Bank  for 
paying  a  forged  cheque.] 

Mr.  Hillj  in  reply:  Presentment  of  the  letter  of 
credit  was  not  necessary.  It  might  have  been  sent  to 
the  Liverpool  Bank  by  post.  It  was  merely  to  authorise 
the  payment ;  but  they  must  have  the  draft  or  cheque 
of  Orr  &  Barber  to  show  that  they  have  complied.  The 
letter  of  credit  is  no  evidence  of  the  payment,  although 
it  shows  that  they  had  authority  to  make  it. 

[The  Lord  Chancellor  :  The  letter  might  perhaps 
be  evidence  for  the  jury  of  the  payment.] 

The  Lord  Chancellor  : 
imMay.  My  Lords,  this  is  a  question  of  very  considerable 

importance,  and  it  has  been  said  to  be  one  of  some 
novelty.  I  doubt  whether  there  is,  in  truth,  any 
novelty  in  the  case,  because  I  am  not  at  present 
satisfied  that  there  is  any  distinction  between  a  letter 
of  credit  and  any  other  authority;  but  the  point  is 
one  on  which  I  should  desire  to  look  into  the  cases, 
more  especially  as  the  question  has  been  very  much 
argued  below,  in  the  Court  of  Session^  and  very  learned 
and  elaborate  opinions  given  by  all  the  Judges.  Under 
these  circumstances,  I  think  your  Lordships  will  be 
inclined  to  consider  a  little  before  you  give  your  final 
decision. 

Lord  Brougham  :  I  am  inclined  to  think  that  there 
is  no  very  great  novelty  or  peculiarity  in  letters  of 

(a)  Sec.  Ser.  vol.  iv.  p.  468. 
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credit,  to  take  them  out  of  the  general  law  applicable  ^**  &^babb«b 
to  mandates.  I  am  not  aware  that  there  is  anything  ^^^Stl^Jd.  **' 
in  the  mercantile  law,  or  the  custom  of  merchants,  to 
distinguish  letters  of  credit  from  any  other  authority 
to  pay  money ;  but  I  entirely  agree  with  my  noble  and 
learned  friend  that  we  ought  to  consider  the  case  for 
some  days ;  more  especially  as  I  find  very  great  diffi- 
culty, as  at  present  advised,  in  going  along  with  the 
decision  of  the  learned  Judges  below. 

The  cause  was  put  in  the  paper  with  a  view  to  judg- 
ment on  the  7th  of  August;  when  the  following 
opinions  were  delivered : 

The  Lord  Chancellor  : 

The  Appellants  consist  of  four  persons,  namely,  ithAvgutt. 
William  Orr  and  Alfred  Barber,  traders,  carrying  on  ^"^^^^J^Sf*^* 
business  in  partnership  at  Liverpool  and  also  at  Buenos 
Ayres,  Orr  being  resident  and  managing  the  affairs  of 
the  firm  at  Liverpool,  and  Barber  at  Buenos  Ayres ; 
James  Tassie,  their  mandatory  in  Glasgow;  and  Charles 
Campbell,  the  executor  of  John  Gordon  Campbell, 
deceased,  who,  at  the  date  of  the  occurrences  in 
question,  was  a  merchant  in  Glasgow. 

The  transactions  which  gave  rise  to  the  action  were 
as  follow. 

John  Gordon  Campbell  had  occasion  to  remit  to 
Orr  &  Barber,  in  the  usual  course  of  business,  the 
sum  of  460/.  9^.,  and  for  that  purpose  he,  on  the  22nd 
of  October,  1844,  paid  that  sum  into  the  Union  Bank 
at  Glasgow,  and  obtained  from  them  an  order  on  a 
Bank  at  Liverpool,  in  the  terms  to  which  your  Lord- 
ships' attention  has  been  directed  {a). 

Mr.  Campbell,  having  obtained  this  letter  of  credit, 
sent  it  on  the  same  day  by  post,  directed  to  Messrs. 

(a)  Suprhy  p.  514. 
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Orb  ababbsb.  q^^  ^  Barber  at  Liverpool,  with  a  letter  advising  them 
BooTLAKD.      that  he  had  done  so.    At  the  time  when  the  letter 

lord  ohanc€iu»^s  rcached  Liverpool  the  Appellant  Barber  was  at  Buenos 
Ayres,  and  the  Appellant  Orr  was  in  Ireland.  But 
Orr  returned  on  the  31st  of  October  to  Liverpool.  He 
then  applied  to  the  Bank  there  to  honour  his  draft  for 
460/.  9*.,  but  they  refused  to  do.  so.  The  ground  on 
which  they  rested  their  refusal  was,  that  before  Orr 
had  returned  to  Liverpool  they  had  paid  the  money  on 
a  cheque  drawn  on  them  by  his  clerk.  The  truth 
being,  that  the  clerk  had,  on  arrival  of  the  letter  which 
enclosed  the  order,  and  which  must  have  reached 
Liverpool  on  the  28rd  or  24th,  opened  it  and  presented 
it  at  the  Liverpool  Bank  together  with  a  cheque  for 
460/.  9*.,  which,  without  any  authority,  he  had  drawn 
on  them  in  the  names  of  Orr  &  Barber,  dated  the 
25th  October,  1844.  This  cheque  was,  in  truth,  a 
forgery;  but  the  Bank,  supposing  it  to  be  genuine, 
paid  it,  taking  as  their  authority  the  Glasgow  letter  of 
credit  of  the  22nd.  The  clerk,  as  soon  as  he  had 
obtained  the  money,  absconded  and  fled  to  America. 

The  question  is  whether,  in  these  circumstances,  the 
Union  Bank  of  Scotland  are  responsible  for  the  money 
either  to  Orr  &  Barber,  or  to  Campbell,  from  whom 
they  received  it.  The  Lord  Ordinary  considered  the 
claim  of  the  Appellants  to  be  relevant,  and  admitted  it 
to  proof.  But  a  great  majority  of  the  Judges  of  the 
Court  of  Session  held  that  they  were  not  so  responsible. 
With  all  deference  to  that  high  authority,  I  confess 
I  have  arrived  at  the  conclusion  that  the  Lord 
Ordinary  was  right.  What  the  Union  Bank  undertook 
when  they  received  the  money  from  Campbell  was, 
that  the  Liverpool  Bank  would  honour  the  draft  of 
Orr  &  Barber  for  460/.  9*.  Campbell  complains  that 
this  engagement  of  the  Union  Bank  has  never  been 
performed,  and  so  that  he  has  never  received  any 
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benefit  from   the   payment   which    he    made  to  the  ^**  *^babbkb 

Defendants.     That  the  Liverpool  Bank  has  in  fact  ^"s^X"* 

refused  to  honour  the  draft  of  Orr  &  Barber,  is  not  lord  OM^eeUor't 

disputed,   and   most  unquestionably  primd  facie  this 

gives  to  Campbell  a  right  of  action  against  the  Union 

Bank;    for  he   paid   his  money  to  them  upon  their 

undertaking  that  the  Liverpool  Bank  should  do  what 

in  fact  they  have   never  done,  and  on  the  contrary 

refuse  to  do,  namely,  honour  the  draft  of  Orr  &  Barber 

for  460/.  9*.     The  question  is  whether  this  primd  facie 

case  against  the  Union  Bank  is  efifectually  displaced  by 

the  defence  set  up  by  them.    The  substance  of  that 

defence  is,  that  they,  the  Union  Bank,  put  the  Liverpool 

Bank  in  funds  so  as  to  enable  them  to  meet  the  draft 

of  Orr  &  Barber,  and  that  the  Liverpool  Bank  was 

imposed  upon  by  a  forged  cheque,  which  they  paid, 

supposing  it  to  be  genuine,  and  now  decline  to  make 

any  further  payment  upon  the  letter  of  credit.    But 

this,  without  more,  clearly  affords  no  valid  defence. 

The  Union  Bank  must  show  either  that  the  Liver- 
pool Bank  actually  paid  the  draft  of  Orr  &  Barber 
when  called  on  to  do  so,  pursuant  to  the  letter  of  credit^ 
or  else  that  they  did  something  which  as  between  them 
and  Orr  &  Barber  they  are  entitled  to  treat  as  equi- 
valent to  payment.  It  is  certain  that  they  did  not  pay 
the  draft  of  Orr  &  Barber,  and  the  only  question 
therefore  is  on  the  other  alternative,  whether  the  pay- 
ment which  they  made  on  the  forged  cheque  is  a  pay- 
ment which  they  are  entitled  to  consider  as  valid  between 
themselves  and  Orr  &  Barber.  If  it  is,  then  Camp- 
bell would  be  entitled  to  treat  Orr  &  Barber  as  having 
received  the  460/.  9«.,  and  so  would  be  entitled  in 
account  with  them  to  have  credit  for  that  amount. 
The  Liverpool  Bank  would  rightfully  debit  the  Union 
Bank  for  that  sum  as  paid  on  their  account,  and  neither 
Campbell  nor  Orr  &  Barber  could  have  any  claim  on 
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Ore  a^barbee  ^|jg  Unio^  Bank.  But  if  the  payment  on  the  forged 
^''Sjot^Jd.  °'  cheque  was  not  a  valid  payment  as  between  the  Liver- 
Lord  cha»c^iior'$  pool  Bank  and  Orr  &  Barber,  then  Orr  &  Barber 
have  not  received  anything  from  Campbell.  He  is  still 
liable  to  them.  The  Liverpool  Bank  has  no  right  to 
debit  the  Union  Bank  for  money  paid  on  their  account, 
no  such  payment  having  been  made,  and  the  money 
paid  by  Campbell  into  the  Union  Bank  still  remains 
in  their  hands.  It  is  plain  from  this  short  statement 
that  the  Union  Bank  are  answerable  to  Campbell  unless 
they  can  make  out  that  the  payment  on  the  forged 
cheque  was  a  valid  discharge  to  the  Liverpool  Bank  as 
between  themselves  and  Orr  &  Barber.  The  learned 
Judges  of  the  Court  of  Session  seem  to  have  supposed 
that  on  this  subject  there  is  some  peculiarity  in  the 
law  of  England— some  di£fcrence  at  all  events  between 
the  law  of  England  and  that  of  Scotland.  But  I  do 
not  think  that  any  such  di£ference  exists.  Payment  on 
a  forged  cheque  or  order  is  not  of  itself  any  payment  at 
all  as  between  the  party  paying  and  the  person  whose 
name  is  forged.  This  is,  I  apprehend,  the  law  both  of 
England  and  Scotland.  Cases  may  perhaps  exist  in 
which  such  payment  may  be  made  valid  by  reason  of 
collateral  matters.  Where,  for  instance,  a  forgery  has 
been  successfully  accomplished  by  reason  of  the  want 
of  due  caution  on  the  part  of  the  person  whose  name  is 
forged.  It  was  on  this  ground  that  the  Court  of 
Common  Pleas  decided  Younff  v.  Grote  (a).  There  the 
customer  of  a  bank  signed  a  cheque  in  blank,  to  be 
filled  up  by  his  wife,  with  whom  he  left  it,  and  she 
fiUed  it  up  with  a  sum  of  fifty  pounds  written  so  in- 
artificially,  that  a  servant  was  able  to  insert  the  words 
"  three  hundred  and  " — before  the  word — fifty,  so  as  to 
deceive  the  bankers  without  blame  on  their  part.  The 
Court  held  that  the  bankers  having  paid  350/.  on  this 

(a)  4  BiDg.  253. 
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cheque,  were  entitled  to  credit  with  their  customer  for  ^**  *^baiib«b 

that  amount.     The  decision  went  on  the  ground  that  ^''^T^iS^.'" 

it  was  by  the  fault  of  the  customer  the  bank  had  been  Lord  ohTneeUoT't 

deceived.     Whether  the  conclusion  in  point  of  fact  was 

in  that  case  well  warranted,  is  not  important  to  consider. 

The  principle  is  a  sound  one,  that  where  the  customer's 

neglect  of  due  caution  has  caused  his  bankers  to  make 

a  payment  on  a  forged  order,  he  shall  not  set  up  against 

them  the  invalidity  of  a  document  which  he  has  induced 

them  to  act  on  as  genuine. 

But  how  does  this  doctrine  apply  to  the  present  case  ? 
How  can  it  be  said  that  the  Liverpool  Bank  was  induced 
to  pay  the  forged  cheque  in  consequence  of  any  negli- 
gence or  misconduct  of  Orr  &  Barber  ?  It  can  hardly 
be  attributed  as  blame  to  them  that  their  clerk  pur- 
loined the  letter  of  credit.  Besides,  a  letter  of  credit 
is  not  a  negotiable  instrument.  The  letter  of  credit 
merely  gave  authority  to  the  bank  to  honour  the  cheque 
of  Orr  &  Barber.  The  circumstance  that  the  letter 
of  credit  was  in  the  hands  of  the  clerk  did  not  neces- 
sarily or  naturally  import  that  he  was  the  person  entitled 
to  draw  for  the  amount  mentioned  in  it.  The  bank 
ought  to  have  made  inquiry  as  to  who  were  the  drawers 
of  the  cheque,  and  they  ought  to  have  satisfied  them- 
selves as  to  the  genuineness  of  the  signature.  The  fact 
that  it  was  presented  by  a  person  who  held  and  gave  up 
the  letter  of  credit  raised  a  presumption  that  it  had  been 
drawn  by  the  proper  party.  But  it  was  only  a  pre- 
sumption ;  and  if  the  bank  chose  to  act  on  such  a  pre- 
sumption without  further  inquiry,  they  must  abide  the 
consequence.  If,  then,  the  Liverpool  Bank  cannot  set 
up  the  payment  which  they  made  on  the  forged  cheque, 
it  follows  of  necessity  that  the  present  claim  of  the 
Appellants  is  well  founded ;  for  they  can  have  no  pos- 
sible  remedy  against  the  Liverpool  Bank,  between  whom 
and  them  there  is  no  privity  whatever.     The  Union 
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On  A^BARBHt  Bi^jj^  ij^^g  gi^gjj  |.Q  orr  &  Barber  a  credit  on  the 
^^^^25.°'  Liverpool  Bank ;  but  that  bank  will  not  honour  their 
Lard  ckaAuUar'»  draft,  80  that  the  parties  are  necessarily  thrown  back  on 
those  with  whom  the  money  was  originally  lodged,  and 
whose  contract  has  not  been  performed.  The  Union 
Bank  will  have  their  remedy  against  the  Liverpool  Bank 
by  disallowing  in  account  any  sum  alleged  to  have  been 
paid  on  the  letter  of  credit ;  but  with  that  the  Appel- 
lants have  no  concern. 

It  remains  only  to  notice  a  point  raised  in  argument, 
but  not  much  insisted  on.  I  allude  to  the  joinder  of 
Orr  &  Barber  with  Campbell  as  co-Fursuers.  This 
was,  however,  as  I  conceive,  quite  right.  We  are  not 
dealing  with  an  English  action  at  law  where  such  a 
union  would  have  been  bad.  But  when  Campbell  paid 
the  money  to  the  Union  Bank,  both  he  and  Orr  & 
Barber  became  interested  in  the  due  fulfilment  of  the 
obligation  into  which  the  Union  Bank  had  entered,  and 
both  therefore  properly  joined  in  the  action. 

Li  these  observations  I  have  assumed  that  there  are 
no  circumstances  which  would  make  the  payment  by 
the  Liverpool  Bank  on  the  forged  cheque  a  valid  pay- 
ment as  against  Orr  &  Barber — but  I  am  aware  that 
this  is  a  matter  not  admitted — the  argument  was  in 
truth  an  argument  on  relevancy,  and  all  that  can  now 
be  done  is  to  decide  the  question  of  relevancy.  The 
Lord  Ordinary,  by  his  interlocutor  of  the  20th  June, 
1848,  decided  in  favour  of  the  Appellants,  t.  e.,  that 
they  were  entitled  to  go  to  proof.  His  interlocutor 
was  recalled  by  the  great  majority  of  all  the  Judges,  as 
appears  by  their  interlocutor  of  the  81st  of  January, 
1852 ;  and  the  course  which  I  now  advise  your  Lord- 
ships to  take  is  to  reverse  that  interlocutor,  and  remit 
the  case  back  to  the  Court  of  Session,  in  order  that  the 
parties  may  go  to  proof,  according  to  the  interlocutor 
of  the  Lord  Ordinary,  unless  the  Union  Bank  should 
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consider  that  it  would  be  useless  to  them  to  go  into    orr&babber 
such  proof.  ^"SSliS."' 

The  Lord  Brougham  : 

My  Lords,  I  entirely  agree  with  my  noble  and  lord  Bro^kam'i 
learned   friend;   and   I   am   sorry  to  be  under    the 
necessity,  in  agreeing  with  him,  of  disagreeing  with  the 
great  majority  of  the  learned  Judges  in  the  Court 
below  who  diflfered  from  the  Lord  Ordinary. 

I  hope  and  trust  that  the  suggestion  made  by  my 
noble  and  learned  friend  at  the  close  of  his  statement 
will  not  be  thrown  away  on  the  parties,  but  that,  how- 
ever they  should  be  advised,  they  will  not  proceed 
further ;  for  I  should  consider  that  this  litigation,  in 
consequence  of  what  has  passed  here,  may  be  said  to 
have  reached  its  natural  conclusion,  and  that  there  will 
be  no  necessity,  certainly  no  expediency,  in  the  parties 
proceeding  further  under  the  remit  to  the  Court  below, 
reversing  the  finding  which  altered  the  interlocutor  of 
the  Lord  Ordinary,  and  authorising  the  proceeding, 
under  the  Lord  Ordinary's  interlocutor,  to  go  on  to 
trial. 

I  apprehend  that  the  facts  of  the  case  are  really  not 
in  dispute.  The  facts,  from  the  nature  of  the  case, 
which  depends  almost  entirely  upon  documentary 
evidence,  have  been  before  us,  and  I  confidently  hope 
that  the  parties  below  will  rest  satisfied  with  what  has 
been  done  here,  and  that  they  will  not  pursue  further 
the  litigation. 

Judgment  below  reversed,  and  cause  remitted. 


Sharpe,  Field,  &  Jackson. — Norris  &  Allen. 
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THE     PRINCIPAL   AND    PROFESSORS    OF) 

KING'S  COLLEGE,  ABERDEEN,       .        .  ]^^^^^^^^ 

LADY  JAMES  HAY  AND  HUSBAND,     .        .    Respondents. 

ig^  The  Conditions  of  a  sale  bj  auction  stipulated  that  the  pur- 

^^4<V/il/Jf'*'  chase-money  should  consist  of  a  certain  annual  feu-duty,  to 
and  nth  AMfnui.  ^  increased  by  the  biddings  ;  and  for  securing  the  regular 
payment  thereof,  a  personal  bond  was  to  be  granted,  binding 
the  purchaser,  his  heirs  and  successors  in  perpetuity,  and  a 
surety  with  him  for  ten  years.  The  Bond  bound  the  pur- 
chaser, his  ''heirs,  executors,  and  successors"  for  all  time. 
The  Surety,  by  the  same  instrument,  bound  himself,  his 
*'  heirs,  executors,  and  successors"  for  ten  years. 

Held  (reversing  the  decision  below) — That  neither  the  obligor 
in  the  Bond,  nor  his  general  representatives,  could,  by 
alienating  the  estate,  get  rid  of  the  obligation. 

The  feudal  doctrine  that  a  Vassal  on  ceasing  to  be  Vassal 
ceases  to  be  liable  for  the  feu-duty  issuing  out  of  the  land, — 
held  inapplicable  to  a  case  where  the  parties  chose  to  make 
special  stipulations. 

This  case  is  very  fully  reported  in  the  Court  of 
Session  (a). 

The  reasoning  on  which  it  turned  is  similar  to  that 
occurring  in  Millar  v.  Small  (i),  and  the  Royal  Bank  of 
Scotland  v.  Gardyne  {c),  decided  by  the  House 
in  1853. 

The  Lord  Advocate  (rf)  and  Sir  Fitzroy  Kelly 
appeared  for  the  Appellants.  The  Solicitor  General  {e) 
and  Mr.  Rx>88  for  the  Respondents. 

(a)  Sec.  Ser.  vol.  xiv.  p.  676.  (b)  Suprd^  p.  345. 

(c)  Suprhy  p.  356.  (d)  Mr.  Moncreiff. 

(e)  Sir  Richard  Bethell. 
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The  facts,  as  well  as  the  arguments,  deemed  necessary  ^^J^^f®^ 
to  the  decision,  are  embodied  in  the  following  opinion    la,,^  j  ^j^^ 
delivered  from  the  Woolsack. 

The  Lord  Chancellor  (a) : 

My  Lords,  the  Appellants,  who  were  the  Pursuers  in  Lord  chtmtou^* 
the  Court  below,  are  the  Principal,  Professors,  and 
Members  of  the  University  and  King's  College  of 
Aberdeen.  The  object  of  the  summons  was  to  obtain 
payment  of  a  feu-duty  of  502/.,  which  fell  due  at 
Martinmas,  1847,  and  substantially  to  establish  aright 
to  that  payment  annually  against  the  Defender,  Lady 
James  Hay,  and  her  husband,  she  being  the  heir  of 
her  late  father,  James  Forbes,  and  the  claim  being 
made  under  a  bond  executed  by  him  in  the  year  1818. 
The  facts  are  as  follow : — 

On  the  28th  of  May,  1818,  the  College  or  University 
being  seised  in  fee  of  the  lands  of  Bankhead,  offered 
the  same  for  sale  by  public  roup.  The  Articles  of 
Roup  are  as  follow : — "  The  foresaid  lands  of  Bank- 
head,  salmon-fishing,  and  others,  are  to  be  exposed  to 
sale  by  way  of  feu,  for  the  space  of  nineteen  crops  and 
years,  from  and  after  the  term  of  Whitsunday,  1807, 
and  are  to  be  entered  and  set  up  at  the  yearly  feu- 
duty  of  100/.  sterling  in  money,  and  the  price  of  fifty 
bolls  of  best  farm  or  market  bear,  conform  the  sheriff 
fiars  of  Aberdeenshire,  for  the  crop  preceding  each 
term's  payment.'^  The  biddings  were  to  advance  at 
not  less  than  one  pound  sterling  from  the  100/.  at  which 
the  lands  were  to  be  put  up.  Then  there  was  this 
proviso.  "  Tertio.  The  person  who  shall  be  preferred 
to  the  purchase  of  the  said  lands,  salmon-fishing,  and 
others,  shall  be  obliged,  within  fourteen  days  after  the 
roup,  to  grant  a  personal  bond  to  the  Exposer's  consti- 
tuents, with  sufficient  security  to  their  satisfaction  for 

(a)  Lord  Cranworth. 
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Knro'8  coLLxoB,  the  regular  and   punctual    payment  of   the  foresaid 
ij  yearly  money  and  victual  feu-duty  at  the  terms  before 

Lord  ch^Hiiedjun't  ^^^^^^ncd,  for  the  spacc  of  ten  years  from  the  term  of 
opiniofi.  Whitsunday  last,  with  the  legal  interest  of  each  term's 
payment  thereof,  from  the  time  the  same  becomes  due 
till  paid,  and  a  fifth  part  more  of  liquidate  penalty  in 
case  of  failure,  and  which  personal  bond  shall  also 
contain  an  obligation  on  the  purchaser,  and  his  heirs 
and  successors,  for  the  regular  and  punctual  payment 
of  the  said  yearly  feu-duty,  in  all  time  from  and  after 
the  expiring  of  the  said  ten  years,  with  interest  and 
penalty  as  aforesaid.  And  in  case  the  purchaser  shall 
fail  in  granting  such  bond  he  shall  not  only  forfeit  his 
interest  in  the  purchase,  but  also  the  sum  of  1000/. 
sterling  of  liquidate  penalty,*'  and  every  purchaser,  as 
he  came  in,  was  to  be  bound  to  grant  a  personal  bond 
in  like  manner.  Then,  "  Quarto,  upon  the  purchaser's 
granting  a  personal  bond  as  aforesaid,  the  Exposer 
becomes  bound,  and  obliges  himself,  that  the  Principal 
and  Professors  of  the  College,  or  a  majority  of  them, 
shall  execute  and  deliver  to  the  purchaser  a  charter  to 
the  lands,  salmon-fishings,  &c.,  in  all  time  after  the 
term  of  Whitsunday  last  past."  There  are  certain 
other  stipulations.  In  particular  there  is  a  stipulation, 
*'  That  every  heir  and  singular  successor  acquiring 
right  to  the  said  lands,  and  others  or  any  part  thereof, 
shall  be  obliged  within  six  months  thereafter  to  take 
out  a  charter  or  entry,  upon  their  own  expenses,  from 
the  Principal  and  Professors  of  the  College  as 
superiors,  and  to  grant  a  personal  obligation,  if 
required,  for  payment  of  the  feu-duties."  Those  were 
the  terms  of  the  roup. 

My  Lords,  the  roup  took  place ;  and  the  property 
having  been  put  up  at  the  feu-duty  of  100/.  a  year,  and 
fifty  bolls  of  best  market  bear,  the  biddings  went  on, 
and  a  gentleman  of  the  name  of  Duncan  Davidson 
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eventually  became   the  purchaser^   at   a  feu-duty   of  ^^'abeSkiT*"' 
502/.  annually,  besides  the  fifty  bolls  of  bear.  ^adt  j.hat. 

On  the  5th  of  August,  1818,  Davidson,  who  had  been  lard  aumedi<n^$ 
the  purchaser,  signed  a  memorandum  acknowledgmg  '**^* 

that  he  had  bid  only  as  agent  for  James  Forbes,  and 
James  Forbes  was  accepted  as  the  purchaser.  On  the 
12th  of  August,  1818,  Forbes  executed  the  bond  which 
is  now  in  question.  It  is  in  these  words :  ''  I,  James 
Forbes,  of  Seaton,  Esquire,  considering,  that  upon  the 
the  2Sth  day  of  May  last,  the  lands  of  Bankhead,'^  &c. 
"  were  exposed  to  sale  by  public  roup,  in  way  of  feu, 
by  David  Hutcheon,  advocate  in  Aberdeen,  as  having 
power  to  that  e£fect  from  the  Principal  and  Professors 
of  King^s  College  and  University  of  Aberdeen,  and 
that  Duncan  Davidson,  advocate  in  Aberdeen,  became 
purchaser  of  the  same,  for  my  behoof,  at  the  yearly  feu- 
duty  after  mentioned,  and  according  to  the  conditions 
mentioned  in  the  articles  of  roup  of  the  said  lands  and 
others,  by  which  inter  alia  it  is  stipulated  that  the 
purchaser  should  be  obliged  to  grant  a  personal  bond 
to  the  Exposer's  Constituents  with  sufficient  security 
to  their  satisfaction  for  the  regular  and  punctual 
payment  of  the  said  yearly  feu-duty,  at  the  terms 
therein  and  after  mentioned,  for  the  space  of  ten  years 
from  the  term  of  Whitsunday  last,  and  containing  also 
an  obligation  on  the  purchaser,  his  heirs  and  successors, 
for  the  regular  and  punctual  payment  of  the  said  yearly 
feu-duty,  in  all  time  frt)m  and  after  the  expiry  of  said 
ten  years,*'  (that  is,  the  surety  was  to  be  bound  for  ten 
years,  and  the  principal  for  all  time)  "  have  therefore 
become  bound,  as  I,  the  said  James  Forbes,  the  pur- 
chaser of  the  foresaid  lands  and  others,  do  hereby  in 
implement  of  the  said  articles  of  roup,  so  far  as 
incumbent  on  me,  bind  and  oblige  myself,  my  heirs^ 
executors  and  successors,  duly  and  regularly  to  make 
payment  to    Doctor    William    Jack»   Principal,**   and 
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^"^BERviiT^  certain   other  persons,  "  all  of  the  said   College   and 

Lady  J.  Hay.    University,  or  to  their  successors  as  Trustees  of  certain 

Lord  ck^^ior't  mortificatious  belonging  to  the  said  College,  or  to  their 

opininn. 

master  of  mortifications  for  the  time  being,  or  any 
other  person  whom  they  may  authorise  to  receive  the 
same,  the  sum  of  502/.  sterling  of  money,  feu-duty  for 
the  foresaid  lands  and  others,  at  the  term  of  Martin - 
mass  yearly,  and  of  the  price  of  fifty  bolls  of  best  farm 
or  market  bear,  conform  to  the  Sheriff  fiars  of 
Aberdeenshire,  for  the  crop  preceding  each  term's 
payment.''  *'  And  for  and  with  the  said  James  Forbes, 
as  Principal,  I,  the  said  Duncan  Davidson,  as  Cautioner, 
bind  and  oblige  myself,  my  heirs,  executors  and  suc- 
cessors, for  the  true  and  punctual  payment  of  the  said 
yearly  feu-duty,  money  and  victual,  at  the  terms  above 
specified,  during  the  space  of  ten  years  from  the  said 
term  of  Whitsunday  last."  "And  I,  the  said  James 
Forbes,  bind  and  oblige  myself  and  my  foresaids  to  free 
and  relieve  the  said  Duncan  Davidson"  from  all 
liability  under  his  obligation.  This  Bond  bears  date 
the  12th  of  August,  1818. 

On  the  23rd  of  October  following,  the  College  exe- 
cuted a  feu-charter,  granting  the  lands  in  question  to 
James  Forbes,  his  heirs  and  assignees,  at  the  feu-duty 
of  502/.  and  the  price  of  the  bolls  referred  to.  He 
was  duly  infeft,  and  on  his  death  the  Defender  Lady 
James  Hay,  as  his  only  daughter  and  heiress,  was  infeft, 
and  she  and  her  husband,  in  June  1847,  sold  the  pro- 
perty to  James  Gauld,  upon  which  sale  infeftment 
followed,  dated  and  recorded  10th  July,  1847. 

The  question  is  whether  the  liability  of  the  Defender 
Lady  James  Hay,  as  the  representative  of  James 
Forbes,  ceased  on  her  selling  the  land  to  James  Gauld, 
as  set  forth  in  the  proceedings,  and  on  his  being  duly 
invested  as  the  vassal.  The  Lord  Ordinary  (Lord 
Wood)  held  that  it  did  not.     He  was  of  opinion,  that 
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the  obligation  by  virtue  of  the  bond  was  a  personal  king's  oolleo», 
obligation   which  continued  notwithstanding  the  dis-    LxDYj.HAr. 
ruption  of  the  feudal  relation  of  superior  and  vassal  in  zoni  a^Ji^ttor'^ 
the  lands.     But  on  the  question  being  brought  before        <^p»»**^ 
the  Inner  House,  the  interlocutor  of  the  Lord  Ordinary 
was  reversed,  the  late  Lord  President  Boyle  holding 
that  Lord  Wood  was  right,  but  the  three  other  Judges, 
namely    Lord     Cuninffhame,  Lord    Ivory,    and  Lord 
Fullerton,  being  of  a  contrary  opinion,  and  thinking 
that  the  bond  did  not  import  any  obligation  to  pay 
feu-duty,  except  by  each  vassal  as  he  should  be  suc- 
cessively in  possession.    The  result  therefore  was  that 
the  interlocutor  of  the  Lord  Ordinary  was  altered,  and 
the  Defenders  were  assoilzied.   Against  this  interlocutor 
of  the  Inner  House,  the  Pursuers  have  appealed  to 
your  Lordships. 

A  case  precisely  similar  to  the  present  occurred  at 
the  same  time  in  the  Court  of  Session,  between 
Brown* 8  Trustees  and  Webster  (o),  and  the  two  cases 
were  argued  together  before  all  the  Judges  of  that 
Court,  who  gave  very  elaborate  opinions  on  the  subject. 
Three  of  the  consulted  Judges  concurred  with  the  late 
Lord  President  and  Lord  Wood,  and  five  of  them  with 
Lords  Ivory,  Cuninghame,  and  Fullerton.  It  thus 
appears  that  your  Lordships  have  the  opinions  of  eight 
Judges  in  favour  of  the  decision  appealed  against,  and 
only  of  five  against  it.  It  now  becomes  the  duty  of 
this  House  to  decide  between  these  conflicting 
opinions. 

My  Lords,  I  confess  I  have  arrived  at  a  clear  opinion 
in  favour  of  the  view  taken  by  the  minority  of  the 
Judges. 

I  will  assume  the  law  to  be  that  the  ordinary  contract 
of  a  feuar  in  a  feu-contract,  is  operative  so  long  only 
as  the  relation  of  superior  and  vassal  subsists.     But, 

(a)  Sec.  Ser,,  vol.  xiv.  p.  675. 
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^B^iSiSS^*'  ^^  course,  that  can  be  true  only  in  an  ordinary  case, 

LiLDT  J.  Hay.    ^^d  where  there  is  nothing  special  in  the  terms  of  the 

Lord  chmuxnofi  coutract ;  for  it  must  always  be  open  to  contracting 

parties  to  make,  if  they  think  fit,  a  contract  which 

shall  be  independent  of  the  subsistence  of  the  feudal 

relation. 

Now  here,  I  think  it  clear,  whatever  may  be  the 
ordinary  doctrine,  that  the  parties  intended  there 
should  be  a  personal  obligation  independently  of  the 
feu-contract. 

In  the  first  place  the  obligation  is  contained  in  a 
separate  instrument.  This  of  itself,  though  not  con- 
clusive, is  yet  a  circumstance  strongly  tending  to  show 
that  an  independent  liability  was  meant  to  be  created. 
No  doubt  two  or  more  instruments  may  so  entirely 
form  part  of  one  transaction  that  they  ought  to  be 
read  and  construed  together.  But  that  is  not 
the  case  here.  The  obligation,  so  far  from  being 
substantially  a  part  of  the  feu-grant,  was  in  truth 
a  document  to  be  executed  by  the  purchaser  before  the 
seller  was  bound  to  convey  at  all.  Until  the  boud 
was  given,  the  vendor  was  under  no  obligation  to  part 
with  his  land.  It  is  difficult  in  such  a  state  of  things 
to  suppose  that  the  construction  of  the  bond  could 
depend  on  the  terms  of  a  deed  not  yet  executed,  and 
which  in  the  present  case  was  not  executed  for  more 
than  ten  weeks  afterwards. 

There  was  no  purchase  money,  except  the  feu-duty, 
and  the  bond  to  secure  it  came  in  place  of  what  in  an 
ordinary  sale  would  have  been  a  bond  for  the  purchase 
money,  a  bond  clearly  of  an  independent  character,  not 
to  be  interpreted  by  anything  to  be  found  in  the  sub- 
sequent deed  of  conveyance. 

It  was  strongly  pressed  by  the  Counsel  for  the 
Appellants,  that  in  this  case  there  is  a  cautioner  bound 
for  a  period  of  ten  years.     This  obligation,  it  was  said. 


opinioti. 
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is  in  no  respect  dependent  on  any  feudal  relation.    The  kwo'h  coLLKm, 
surety   binds  himself  absolutely  for    the  payment  of    ^^^  J  ^^^ 
the  feu-duty  for  ten  years,  into  whosesoever  hands  the  Lord  a^dior's 
land  may  pass,  and  if  the  cautioner  is  liable,  it  is  hard 
to  suppose  that  the  Principal  is  not  liable  also.    Assum- 
ing that,  according  to  the  true   construction  of  the 
bond,  the  cautioner  is  absolutely  bound  for  ten  years ; 
the  inference  drawn  by  the  Appellants  can  hardly  be 
resisted. 

But  the  true  ground  on  which  I  consider  the  Judges 
who  were  in  the  minority  to  haye  been  right,  is  that 
construing  the  bond  according  to  the  plain  meaning 
of  its  language,  there  is  no  doubt  but  that  it  is  binding 
on  Forbes,  the  obligor,  and  his  representatives  for  ever. 
It  is  in  form  a  mere  personal  bond  creating  a  personal 
obligation.  Such  an  obligation  was  one  which  it  was 
reasonable,  or  at  all  events  lawful,  for  the  vendors  to 
require.  Having  obtained  it  without  fraud  they  are 
entitled  to  put  on  it  its  plain  literal  construction,  till 
it  is  shown  that  it  was  intended  by  the  parties  to  have 
a  more  restricted  operation.  I  observe  that  some  of 
the  Judges  say  the  Appellants  were  bound  to  have 
made  their  meaning  clearer,  that  they  ought  apertius 
mentern  ewplicaase.  But  with  all  deference,  I  think 
that  is  to  cast  the  burthen  on  the  wrong  party.  The 
Appellants  say  they  desired  to  have  a  personal  bond, 
which  should  bind  the  purchaser  and  his  representatives 
for  ever,  and  such  a  bond  they  obtained.  It  was  for 
the  party  granting  the  bond,  if  he  did  not  intend  it  to 
operate  to  the  full  extent  which  its  language  imported, 
to  introduce  words  qualifying  its  generality.  This  he 
has  not  done,  and  I  must  therefore  assume  that  he 
intended  his  words  to  have  their  ordinary  construction. 
Nothing  can  be  more  inconvenient  than  to  allow  parties 
to  bind  themselves  in  terms  which,  if  interpreted 
literally,  are  clear  and  unambiguous,  and  then  to  cast 


534  CASES  IN  THE  HOUSE   OF  LOBDS. 

^"^mttwnr**  ^^  those    to  whom  they  are  bound  the  burthen   of 
Lady  J.  Hay.    showiug  that  the  instrument  is  to  be  construed  literally. 

Lord  au^^icdUn-'i  ^^^  expresses  what  was  intended.  Surely  this  is 
*^  reversing  the  true  order  of  things.  Here  the  Appel- 
lants set  up  a  personal  bond  given  to  them  by  James 
Forbes,  by  which  he  bound  himself,  and  his  heirs, 
executors  and  successors,  for  an  annual  payment  in 
which,  it  is  admitted,  default  has  been  made.  I  can 
discover  no  reason  for  enabling  us  to  hold  that  this 
bond  was  not  intended  to  have  the  full  operation  which 
its  language  imports. 

I  therefore  move  your  Lordships  to  reverse  the 
interlocutor  complained  of. 

Lord  BrouQkamrt  I  ought  to  statc  that  although  my  noble  and  learned 
friend  Lord  Brougham,  who  heard  this  case  with  me,  is 
not  here  present  to  express  his  concurrence,  yet  we 
have  gone  over  the  subject  together :  he  has  seen  the 
short  notes  that  I  made  in  order  to  guide  myself  iti 
the  observations  which  I  should  address  to  your 
Lordships,  and  he  has  authorised  me  to  say  that  he 
fully  concurs. 

Interlocutor  of  the  Inner  House  reversed,  and  Inter- 
locutor of  the  Lord  Ordinary  affirmed  (a). 

(a)  In  this  case  attention  was  directed  to  some  differences  between 
the  Lord  Chancellor's  speech  in  Millar  v.  SmaU,  as  given  suprc^ 
p.  345,  and  in  the  short-hand  writer's  notes. 

The  Lord  Chanckllor  :  **  The  Report  of  Mr.  Macqneen  is 
extremely  accurate.  When  I  read  it,  I  supposed  that  I  must  have 
written  the  judgment." 

G.  &  T.  W.  Webster. — James  Davidson. 
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SHEDDEN, Appellant. 

PATRICK  £T  AL.,     ....    Rbspondbntb. 

Where  a  judgment  has  been  obtained  by  fraud,  and  more       ogifjL 
especially  by  the  collusion  of  both  parties — such  judgment,   ^[^^<a^^' 
although  confirmed  by  the  House  of  Lords,  may,  even  in  an     ^^gu^rSHf 
inferior  tribunal,  be  treated  as  a  nullity.  *^^tM»iS^ 

But  the  allegations  of  fraud  and  collusion  must  be  specific,  ^mui^/**^ 
pointed,  and  relevant ;  otherwise  they  cannot  be  admitted 
to  proof. 

To  set  aside  a  judgment  had  by  fraud,  the  proper  course,  when 
such  judgment  has  been  confirmed  by  the  House  of  Lords, 
b  to  apply  to  the  House  for  direction. 

Hence  it  is  wrong  to  ask  the  Court  below,  upon  proof  of  the  fraud 
or  collusion,  to  set  aside  a  judgment  confirmed  by  the  House. 

Whether  the  House  in  such  a  case  can  direct  an  issue  ?    Quare. 

By  the  law  of  Scotland,  legitimation  per  subsequeru  mcUri- 
monium  operates  only  from  the  time  of  the  marriage,  not 
from  the  time  of  the  birth. 

Setnhle — That  the  ancient  fiction  which  supposed  an  inter- 
change of  matrimonial  consent  at  the  moment  of  conception, 
is  not  sanctioned  by  the  law  of  Scotland. 

Semhle — That  the  doctrine  of  mid-impediments  is  also  without 
foundation  in  the  law  of  Scotland. 

Semhle — That  by  the  law  of  Scotland,  if  the  mother  of  a 
bastard,  instead  of  marrying  the  father  of  the  bastard,  marries 
another  man  who  dies, — she  can  afterwards,  by  marrying  the 
father  of  the  bastard,  render  the  bastard  legitimate  from  the 
date  of  her  second  marriage,  but  not  from  the  date  of  the 
bastard's  birth. 

Semhle — Kerr  v.  Malcolm,  approved  of  by  the  House — sed 
quoere — see  the  remarks  of  Lord  St.  Leonards,  infrd, 

A  child  bom  a  bastard  in  a  foreign  country  not  recognising 

ir  11 
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Shsddkn  the  doctrine  of  legitimation  per  suhfequens  fnatrimonium, 

Patuck  rr  al.       jg  ^^^  alien,  although  his  putative  father  was  a  Scotchman 

domiciled   all  his    life  in    Scotland,   and    although    such 

patative  father  afterwards  married  the  mother  of  the  hastard 

for  the  express  purpose  of  rendering  the  hastard  legitimate. 

The  children  of  natural  horn  suhjects,  who  under  the  4  Geo. 
2,  c.  21,  are  to  he  considered  natural  horn  suhjects  of  this 
kingdom,  must  have  heen  legitimate  from  their  hirth,  and 
not  rendered  so  hy  the  subsequent  marriage  of  their 
parents. 

To  be  within  the^  Act  the  child  must  be  bom  of  a  British 
father  ;  but  a  bastard,  Jilius  nuUitu,  can  have  no  father. 

Remarks  by  the  Law  Peers  on  the  danger  which  arises  from 
the  assumption  by  professional  persons  of  duties  which 
conflict  with  each  other. 

In  the  year  1764^  William  Shedden,  then  a  lad  of 
seventeen^  left  Scotland  for  Virginia,  where  he  became 
a  clerk  in  a  mercantile  house. 

In  1768  he  returned  to  Scotland ;  but  went  again  to 
Virginia  in  1769. 

In  1770  his  father  died,  leaving  him  the  family 
estate  of  Rough  wood  in  Ayrshire ;  and  about  the  same 
time  he  became  a  partner  in  the  American  business. 
He  continued  in  Virginia  till  1777,  when  he  repaired 
to  New  York,  and  was  there  engaged  constantly  in 
merchandize  for  the  remainder  of  his  life,  with  the 
exception  of  a  short  interval  spent  by  him  in  Bermuda, 
in  1778. 

"William  Shedden  died  at  New  York  in  November, 
1798;  having  a  week  before  his  death  married  a 
Miss  Wilson,  by  whom  he  had  had  two  children,  a  son 
(the  Appellant)  and  a  daughter. 

The  Appellant  was  born  in  1793,  and  in  1800  was 
sent  to  Scotland  for  education. 

On  the  assumption  that  the  Appellant  was  illegiti- 
mate, Robert  Patrick,  nephew  of   William   Shedden, 
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claimed  the  estate  of   Bougbwood,  and  in  October,       shmdik 
1799,  was  served  heir  in  special  to  his  uncle.  Patrick  bt  al 

But  the  Court  of  Session  having  appointed  a  factor 
loco  tuioris  for  the  Appellant  in  respect  of  his  minority, 
that  officer  instituted  a  suit  for  the  purpose  of 
establishing  his  rights.  And  of  this  proceeding  we 
have  the  following  account  in  the  regular  reports  of  the 
period  (a) : 

July  1,  1803. 
SHEDDAN  A0AIN8T  PATRICK. 
Foreign. — One  whose  parents  were  afterioards  married  in  a  country 

where  legitimation  per  subseqaens  matrimoniam  is  not  recognised^ 

does  not  succeed  to  a  landed  estate  in  this  country  ab  intestato,  at 

a  lawful  child. 
William  Sheddan,  of  the  city  of  New  York  in  America,  entered 
into  a  regular  marriage  (7th  November,  1798),  according  to  the  law 
of  America,  with  a  woman  who  had  previously  borne  to  him  two 
children,  William  and  Jean.  He  died  a  few  days  afterwards, 
having  executed  a  settlement  of  his  American  property,  in  favour  of 
his  children,  without  taking  any  notice  of  the  estate  of  Rughwood, 
in  Ayrshire,  in  which  he  had  some  time  before  succeeded  to  his 
father. 

Dr.  Robert  Patrick  was  served  heir  in  special  (October,  1799)  to 
his  uncle,  William  Sheddan,  in  the  lands  of  Rughwood,  upon  this 
footing,  that  as  by  the  laws  of  America  the  marriage  had  not  the 
effect  of  legitimating  children  antecedently  bom,  he  was  nearest 
lawful  heir. 

A  reduction  of  this  service  was  brought  by  a  factor  loco  tutoris 
appointed  to  William  Sheddan,  who,  in  support  of  his  right  as  a 
legitimate  son,  entitled  to  take  landed  and  moveable  property  in 
Scotland  by  descent, 

Pleaded :  Marriage,  when  celebrated  according  to  the  solemnities 
of  the  law  of  the  country  where  it  is  contracted,  is  valid  and  effec- 
tual all  the  world  over :  Erskine,  b.  iii.  tit.  2.  §  40.  This  rule  is 
applicable  only  to  the  validity  of  the  contract ;  for  as  to  its  legal 
effects,  these  must  be  determined  by  the  law  of  the  country  where 
execution  is  demanded ;  and  a  contract  may  have  an  effect  in  its 
execution  in  a  foreign  country,  different  from  what  it  would  have  in 
the  country  where  it  was  entered  into  ;  Kinloch  against  Fullerton 


(a)  See  Fac.  Coll.,  1st  ^uly,  1803,  by  J.  H.  Forbes  and  John 
Jardine,  Esquires,  Advocates.  The  above  report  appears,  from  the 
initial  F.  at  the  end,  to  have  been  by  Mr.  Forbes,  afterwards  a 
judge.  Lord  Medwyn. 


N  M  2 
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Shbdokn  and  Company,  10th  July,  1739,  Clerk  Home ;  Wood  against 
Patrick'  irr  al.  Grainier,  24th  June,  1749.  Now  the  marriage,  by  the  laws  of 
America,  was  legal,  and  no  power  could  dissolve  it ;  and  all  the 
effects,  rights,  and  privileges,  which  the  different  countries  bestow 
upon  married  persons,  or  on  their  children,  must  follow  from  it. 
These  depend  upon  the  particular  laws  of  that  country  where  effect 
is  to  be  given  to  it ;  more  especially  when  the  point  at  issue  respects 
the  right  to  a  real  estate :  for  every  question  of  this  kind  must  be 
decided  by  the  law  of  the  country  where  the  real  estate  is  situated. 
Now,  by  the  law  of  Scotland,  when  a  man  marries  the  mother  of  a 
child  bom  before  marriage,  this  legitimates  the  child,  and  confers 
upon  him  all  the  rights  and  privileges  which  he  would  have 
inherited  if  his  parents  had  been  previously  married  ;  Craig,  lib.  2. 
dieg.  13.  §  16;  Erskine,  b.  1.  tit.  6.  §  52. ;  Bankton,  b.  i.  tit.  5. 
§  64.  This  rule  existed  in  the  civil  law,  and  prevailed  in  every 
country  where  that  law  was  received  ;  Voet,  lib.  xxv.  tit.  7.  §  6. 
A  contrary  practice  is  confined,  it  is  believed,  to  England  alone, 
and  its  dependencies.  If,  then,  the  legal  effects  of  the  marriage  are 
to  be  decided  by  the  law  of  Scotland,  the  children  of  it  are  to  be 
held  legitimate,  although  by  the  law  of  America  their  situation 
may  be  different 

Answered :  The  ttattu  or  legitimacy  of  the  child  must  be  decided 
by  the  law  of  America,  where  his  parents  were  domiciled,  where  he 
was  bom,  and  where  the  marriage  was  entered  into.  By  that  law 
marriage  has  not  the  effect  of  legitimating  children  antecedently 
bom.  No  Other  jurisdiction  has  power  to  judge  of  the  state  of  a 
citizen  bom  within  its  territories,  and  whose  parents  were  subject 
to  its  laws.  Having  once  ascertained  his  status  in  life,  by  the  law 
of  the  only  country  to  whose  jurisdiction  he  was  subject,  the  stattis 
thus  fixed  must  be  received  in  every  country  which  he  may  have 
occasion  to  visit,  or  in  which  he  may  afterwards  acquire  property. 
The  question  is  not  conceming  the  status  of  the  parents,  or  the 
effects  of  that  status,  but  conceming  the  status  of  the  child ;  and 
before  we  can  determine  as  to  the  legal  effects  of  his  status,  the 
previous  question  is,  Whether  the  status  of  a  lawful  child  has  been 
constituted  1  The  rule,  then,  of  ascertaining  this  personal  quality 
by  the  law  of  his  own  country,  not  only  is  consistent  with  the 
general  principles  of  jurispmdence,but  is  also  highly  expedient ;  for 
nothing  could  be  more  absurd  than  for  a  person  to  be  a  bastard  in 
one  country,  and  lawful  in  another,  merely  by  passing  a  river,  or 
crossing  a  mountain,  the  boundary  of  their  respective  territories. 

If  at  the  time  of  the  marriage  the  father  had  had  no  real  estates 
in  Scotland,  it  is  admitted  that  the  child  would  have  been  a  bastard ; 
but  if  he  afterwards  purchased  an  estate,  or  obtained  an  heritable 
bond  from  one  of  his  debtors,  or  adjudged  his  estate,  would  these 
operations  affect  the  filiation  of  his  children,  and  make  them  legiti- 


CASES   IN   THE   HOUSE   OF   LOBDS.  53d 

mate  in  this  coantry  1    If,  again,  a  real  estate  in  this  country        Srsdosv 
devolved  to  the  father,  or  through  him  to  his  next  heir  designativd,   Vk-moK  n  ai.. 
but  after  his  death,  could  the  child  claim  this  upon  the  plea  of 
being  legitimate,  when  he  ought  to  begin  with  proving  that  he  is  so  ? 
Macculloch  against  Macculloch,  10th  February,  1759. 

The  question  was  reported  to  the  Court  by  the  Lord  Ordinary 
upon  informations ;  upon  advising  which,  and  after  a  hearing  in 
presence. 

The  Court  repelled  the  reasons  of  reduction,  with  one  dissentient 
voice. 

Lord  Ordinary,  Polkemmet, 

For  Sheddan,  H.  ErsJtine,  Fletcher. 

Alt.  SoUdtar-OenercU  Blair,  Caiheart. 
Clerk,  Ferrier. 

From  this  decision  the  Factor,  on  behalf  of  the 
minor,  appealed  to  the  House  of  Lords;  and  printed 
cases  were  deposited  in  the  usual  way. 

The  case  for  the  Appellant  was  prepared  by  Lord 
Brougham,  then  Henry  Brougham,  of  the  Scotch  Bar, 
about  the  year  1804  (a) ;  and  was  as  follows : — 

5n  tlje  l&oujje  of  lotbs. 

William  Shedden,  only  lawful  son  of  the  deceased  ] 
William  Shedden,  of  Rughwood,  in  the  County 
of  Ayr,  some  time  Merchant  in  New  York;  )ArmellanU, 
and    Hugh    Crawfurd,    Esq.,    Merchant   in  [ 
Greenock,  his  Factor  loco  tutoris  I 

Doctor  Robert  Patrick,  of  Trearne,  in  the  County  1  ji^gnofidenL 
of  Ayr  / 

CASE  OF  THE  APPELLANTS. 

John  Shedden,  of  Rnghwood,  in  the  conntyof  Ayr,  had  two   The  Appellant 
children,  who  survived  him;  Marion,  the  Respondent's  mother,   JlthOT  ro^SSte 
and  William,  the  Appellant's  father.     He  died  in  1770,  and  was  J^tate!'*'**^  ^** 
succeeded  hy  his  son,  who,  being  then  settled  as  a  merchant  in  New 
York,  left  the  management  of  his  Scotch  estate  to  his  brother-in- 
law,  the  Respondent's  father. 

William  Shedden  had  formed  a  connexion  with  a  lady  of  the   Birth  of  the 
name  of  Ann  Wilson,  by  whom  he  had  two  children,  viz.  the  tSS^^t^ 

XDAiriage  of  hi« 

parents. 

(a)  I  have  it  from  his  lordship  that  this  was  the  ouly  appeal 
case  he  ever  drew.  It  will  be  read  now  with  more  curiosity  than 
when  it  was  composed. 
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Sredden 

V. 

Patrick  xt  al. 


Doath  of  the 

Appellant's 

father. 


His  settlement 


Appointment  of 
$k  factor  loco 
tut&rii. 

Tbe  Respondent 
causes  himself  to 
be  served  heir, 
and  the  Appel- 
lant brings  a  re- 
duction of  the 
service. 


Proceedings  in 
the  reduotton. 


Respondent's 
argument. 


Appellant  William,  an  infant,  and  Jean.  Several  years  after  the 
birth  of  these  children,  he  entered  into  a  regular  marriage  with 
their  mother.  It  was  celebrated  according  to  all  the  forms  and 
solemnities  prescribed  by  the  laws  of  the  United  States ;  and  its 
validity  has  never  been  called  in  question. 

Soon  after  his  marriage,  Mr.  Shedden  died,  having  previously 
executed  a  settlement  of  his  American  property  in  favour  of  the 
two  children  by  his  wife,  and  of  Anabella,  a  daughter  by  a  different 
mother.  This  settlement  makes  no  mention  of  the  land  estate  in 
Scotland  ;  and  the  American  property  was  found  insufficient  to 
pay  Mr.  Shedden's  debts. 

In  the  settlement,  Mr.  Shedden  directs  his  executors  to  send  the 
Appellant,  his  only  son,  to  Scotland,  and  appoints,  as  his  sole 
guardian,  Mr.  William  Patrick,  the  Respondent's  brother.  The 
boy  has  since  arrived  in  Scotland,  and  been  sent  to  school  at  Dun- 
fermline. But  Mr.  Patrick,  finding  that  his  brother  meant  to  claim 
the  estate,  from  motives  of  delicacy  declined  accepting  the  guardian- 
ship, and  requested  the  executors  to  name  some  person,  uncon* 
nected  with  the  Respondent,  to  manage  the  Appellant's  interest, 
and  support  his  claim  to  the  estate.  This  the  executors  refused  to 
do,  stating  that  they  had  no  funds  to  defray  the  necessary  expense ; 
and,  at  Mr.  Patrick's  desire,  the  Appellant's  other  relations  in 
Scotland,  having  held  a  meeting  to  consider  of  bis  affairs,  prevailed 
on  one  of  their  number,  the  Appellant,  Mr.  Hugh  Crawfurd, 
merchant  in  Greenock,  to  become  his /a<^or  locoitUaris,  A  factory 
in  favour  of  Mr.  Crawfurd  was  accordingly  obtained  from  the  Court 
of  Session. 

After  the  death  of  the  Appellant's  father,  the  Respondent  caused 
himself  to  be  served  heir-at-law,  in  special,  to  the  deceased.  The 
factor  loco  tutoriSy  in  the  name  of  the  Appellant,  brought  an  action 
for  the  reduction  of  this  service,  upon  tbe  ground  that  the  Appellant, 
being  the  lawful  son  and  heir  of  the  last  proprietor,  was  himself 
entitled  to  succeed  to  his  father's  heritable  property  in  Scotland,  to 
the  exclusion  of  the  Respondent  and  of  every  other  person. 

After  the  usual  preliminary  steps  were  taken,  the  action  came 
before  the  Lord  PoUtemmctj  as  Lord  Ordinary,  His  Lordship 
heard  counsel  at  the  bar,  and  appointed  the  cause  to  be  stated  in 
mutual  memorials.  Upon  advising  these,  he  made  avizandum  to 
the  Court,  and  appointed  both  parties  to  give  in  printed  infor- 
mations. 

The  Respondent  grounded  his  claim  to  the  succession  upon  the 
alleged  illegitimacy  of  the  Appellant.  He  maintained  that  the 
question  at  issue  was  a  question  of  skUus,  and  must  be  decided  by 
the  law  of  the  person's  domicile  ;  that  the  Appellant  was  bom  in 
America,  and  that  his  father  was  domiciled  there  ;  that  the  law  of 
the  United  States  does  not  recognise  legitimation  by  the  marriage 
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of  parents,  sabseqaent  to  the  birth  of  the  child ;  that  being  a  bastard 

by  this  law,  the  Appellant  is  therefore  a  bastard  all  the  world  over,   Patbick  m*  al. 

and  cannot  claim  a  Scotch  estate,  as  heir  a5  inieskUo,  any  more 

than  he  can  claim  an  estate  in  America. 

The  Appellant  contended,  that  the  whole  question  related  to  a  Appellant's 
land  estate  in  Scotland,  and  that  the  succession  to  such  an  estate  ^'^^^^^^ 
mast  be  regulated  by  the  law  of  Scotland  ;  that  whatever  may  be 
the  rule  of  deciding  with  respect  to  personal  property,  real  property 
must  always  follow  the  laws  of  the  country  where  it  is  situated  ; 
that  no  principle  of  Scottish  law  is  more  clearly  established  than  the 
legitimation  of  children  by  the  subsequent  marriage  of  the  parents; 
that  the  marriage  of  the  Appellant*s  parents  being  perfectly  valid 
in  America,  the  locus  contractia  must  be  valid  all  the  world  over, 
and  must  fix  upon  him  the  character  of  legitimacy,  which  the  Scotch 
law  recognises  in  children  whose  parents  were  legally  married ; 
that  he  is  therefore  the  latpful  icn  of  the  late  William  Shedden, 
according  to  the  only  sense  in  which  the  words  can  be  understood 
in  a  question  regarding  Scotch  landed  property,  and,  as  such,  has  a 
right  to  be  served  heir  in  preference  to  the  Respondent. 

The  Court  having  advised  the  informations,  and  ordered  a  hearing  jtdy  i,  isoa. 
in  presence,  pronounced  the  following  interlocutor :    "  On  report  J?  the^rS  of 
of  Lord  PoUemmetf  and  having  considered  the  mutual  informations   ^^^  appealed 
for  the  parties,  and  heard  their  counsel  in  presence, — They  repel 
the  reasons  of  reduction,  assoilzie  the  Defender,  and  decern ;  but 
supersede  extract  till  the  third  sederunt  day  in  November  next** 

The  Appellants  conceiving  themselves  aggrieved  by  this  judg- 
ment, have  appealed  from  it  to  your  Lordships,  and  hope  it  will  be 
reversed,  altered,  or  amended,  for  the  following,  among  other 

REASONS. 

L  The  marriage  of  the  Appellant's  parents  must  be  deemed  yalid, 
whether  it  is  judged  of  according  to  the  law  of  the  place  where 
it  was  contracted,  or  according  to  the  law  of  the  husband's  own 
country,  viz.  Scotland,  where  the  question  regarding  its  effect  has 
arisen.     The  cohabitation  of  the  parties,  the  certificate  by  the 
clergyman  who  performed  the  ceremony,  and  the  acknowledgment 
of  marriage  in  Mr.  Shedden's  will,  constitute  more  evidence  than 
the  law  of  Scotland  requires  to   establish  the  nuptial  contract. 
Its  validity  by  the  kw  of  the  United  States,  if  the  ^  ^bci  is  to   Erridne.  b.  I  ut 
be  followed,  has  been  sufficiently  proved  in  the  documents  pro-  and  6. ' 
duced  by  the  Respondent  himself,  and  has  all  along  been  admitted  i^'e.'       ^ 
by  him. 

II.  There  are  certain  principles,  of  extensive  application,  adopted 
in  the  jurisprudence  of  every  nation,  different  from,  and  often 
quite  repugnant  to,  the  principles  upon  which  the  laws  of  other 
nations   decide  the  same  general  questions.    The  law  of  some 
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Shbddbn        countries  recognises   a  right   of   proi>ert7  over   men,  almost  as 
Patrick' rr  al.   unlimited  as  over  cattle.    In  other  countries,  a  similar  right  is 
admitted,  but  under  greater  limitations.    In  many  countries  the 
law  does  not  consider  human  beings  as  liable  to  the  rights  of  pro* 
perty  under  any  limitations.     Thus  the  fundamental  principles 
of  law  with  respect  to  the  qualities,  the  conditions,  or  the  status 
(as  it  is  called)  of  persons,  are  radically  different  in  these  different 
countries.    The  law  of  each  views  these  qualities  in  a  peculiar 
way.    In  one  it  is  a  general  fundamental  doctrine,  that  a  man  may 
be  sold  or  bequeathed  like  a  horse ;  in  another,  the  doctrine  is,  that 
a  man  can  only  be  sold  with  the  laud  to  which  he  is  attached  ;  in  a 
third,  the  doctrine  is,  that  a  man  cannot  be  the  subject  of  commerce 
at  all ;  that  he  can  neither  be  attached  to  land,  nor  possessed  as 
a  separate  property.    In  like  manner,  the  nature  of  marriage  is 
variously  laid  down  in  various  systems  of  jurisprudence.    The  law 
of  some  countries  views  it  as  a  contract  which  may  be  entered 
into  by  more  than  two  persons.    The  law  of  other  countries  con- 
siders a  plurality,  whether  of  husbands  or  of  wives,  as  incon- 
sistent with  the  nature  of  the  nuptial  contract     Certain  other 
pactions,  too,  of  a  nature  merely  personal,  are  supported  by  the 
laws  of  one  country,  and  reprobated  by  those  of  another.    Not  to 
mention  the  statutory  enactments  against  usury,  it  is  believed  that 
a  contract  of  concubinage,  which  the  common  law  of  this  country 
would  condemn  /unditus,  is  admitted  in  the  jurisprudence  of  some 
foreign  states  as  a  fit  object  of  legal  protection. — Now,  in  con* 
sidering  cases  of  this  description,   where  the  legal  systems   of 
different  nations  have  set  out  upon  fundamental  principles  quite 
irreconcilable,  it  is  evident  that  the  judicatures  of  each  nation 
must  be  guided  by  an  appeal  to  those  general  doctrines  which  its 
jurisprudence  acknowledges,  and  not  by  any  reference  to  the  opposite 
doctrines  of  foreign  law.     If  a  Russian  landholder  comes  into  an 
English  Court  of  Justice,  and  demands  the   restitution   of  his 
vassal,  who  has  escaped  from  his  domain,  he  is  met  by  the 
answer,  that  villenage  is  unknown  to  our  law.    A  West  Indian 
planter  was  stopped  by  the  same  principle,  when   he  claimed 
a  slave,  to  whom   he   had   an  undoubted  right  in  the  country 
where  the  contract  took  place  which  gave  rise  to  his  action:  he 
was  told  that  personal  slavery  is  unknown  to  the  laws  of  this 
inland.    Had  the  essentials  of  his  contract  been  such  as  those 
laws  permitted,  he  would  have  been  allowed  to  try  itn  formaliiies 
by  the  laws  and  customs   of  the  country  where  it  was  entered 
into ;  but  the  suhstanee  of  the  agreement  was  contrary  to  the 
principles  of  both  English  and  Scotch  law^  and  accordingly  the 
judicatures  of  both  countries  refused  to  give  it  effect,  after  very 
ample  discussion  ;  the  Court  of  Session,  in  the  case  of  Wedderbtim 
im,  ^'  Knight ;  and  the  Court  of  King^s  Bench,  in  that  of  S(mmersei. 
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Thus,  too,  the  judicatures  of  this  country  support  marriages  between  Shtodd 
British  subjects  abroad,  although  solemnised  according  to  the  forms  Patbick'  n  al. 
and  ceremonies  of  the  place  where  the  parties  were  resident; 
because  the  use  of  the  form  is  to  afford  evidence  of  the  consent 
of  the  parties.  But  if  an  Englishman  were  to  marry  two  wives  in 
Turkey,  the  second  would  in  vain  assert  her  claim  in  this  country, 
upon  the  ground  that  the  two  marriages  were  equally  valid  in  the 
place  where  they  were  contracted.  She  would  be  told,  that  our 
laws  do  not  contemplate  the  possibility  of  a  person  contracting 
a  second  marriage  during  the  subsistence  of  the  first.  In  like 
manner,  as  was  observed  by  Mr.  Justice  Wilmot,  on  the  case  of 
Robinson  v.  Bland,  a  contract  of  prostitution  may  hold  good  in 
some  countries,  and  still  be  void  here  at  common  law,  though 
condemned  by  no  statute. — And  yet  all  these  are,  in  the  strictest  b.  r.  Michael- 
sense  of  the  word,  questions  of  itattts :  nevertheless,  they  are  "^.1  Goo.  ill. 
decided,  not  by  the  law  of  the  country  where  the  persons  have 
their  domicile,  or  where  the  contract  that  gave  rise  to  them  was 
made,  but  by  the  law  of  the  country  where  execution  of  the 
contract  is  demanded,  and*  an  acknowledgment  of  the  statui 
claimed — in  so  far  as  the  laws  of  the  two  countries  proceed  upon 
opposite  fundamental  principles.  It  seems  impossible  to  assign 
any  reason  for  excepting  from  this  class  the  question  of  legitimacy. 
Upon  no  point  do  the  laws  of  different  countries  vary  more 
widely,  and  to  no  description  of  personal  qualities,  or  status,  have 
more  important  consequences  been  annexed.  In  so  far  as  legiti- 
macy is  connected  with  the  nuptial  contract,  it  must  be  differently 
constituted  in  the  countries  of  which  the  laws  define  that  contract 
differently.  The  system  of  jurisprudence  which  allows  polygamy, 
views,  in  the  very  same  light,  the  children  of  the  first  and  of  all 
the  subsequent  marriages.  But  suppose  a  British  subject  in  Turkey 
marries  two  wives,  according  to  all  the  solemnities  of  the  country ; 
will  his  children,  by  the  woman  whom  he  marries  last,  be  entitled 
to  contend  for  their  legitimacy  in  a  British  Court  of  Justice? 
Unquestionably  not.  The  law  of  the  country  where  the  skUus  is 
claimed  holds  these  children  to  be  bastards,  the  marriage  of  whose 
parents  is  null  and  void  according  to  its  fundamental  principles. 
Again,  in  England,  and  its  dependencies,  those  children  only  are 
legitimate  who  are  bom  in  wedlock.  In  some  countries,  the 
description  of  legitimacy  is  confined  to  children  begotten  as  well 
as  bom  in  wedlock;  but  in  Scotland,  and  all  countries  which 
have  adopted  the  civil  law,  this  description  is  extended  to  all 
children  whose  parents  have  been  lawfully  married  at  any  time. 
Equal  differences  in  the  details  of  this  subject  may  be  perceived 
among  the  doctrines  of  those  systems  which  have  in  general 
received  the  principle  of  legitimation  by  subsequent  marriage. 
Thus,  the  Roman  law  holds  that  children  bom  of  a   common 
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SHEDDni  prostitute  can  no  more  be  legitimated  by  the  subsequent  marriage  of 
Patrick  ei  al.  their  parents,  than  children  bom  in  adultery.  The  law  of  Scotland 
makes  no  distinction  between  the  children  of  a  prostitute  and  of  a 
concubine.  Now  these  are  all  radical  differences  of  principle,  and 
must  affect  the  determination  of  the  question  of  legitimacy  when- 
ever it  arises.  If  by  the  law  of  England  a  child  is  not  held  to  be 
legitimate,  merely  because  he  was  legitimate  in  a  country  where 
polygamy  is  allowed  ;  so  neither  can  a  child  be  deemed  legitimate 
in  England,  merely  because  his  parents  after  his  birth  were 
married  in  Scotland.  This  kind  of  legitimacy  is  as  much  unknown 
to  the  law  of  England,  as  the  kind  of  marriage  authorised  by 
the  Turkish  law.  But  still  less  is  there  any  ground  for  main- 
taining that  the  law  of  Scotland  should  refuse  to  acknowledge 
the  legitimacy  of  a  child  whose  parents  were  regularly  married, 
merely  because  he  was  a  bastard  in  a  country  where  children 
bom  out  of  wedlock  cannot  be  legitimated.  This  is  a  kind  of  bastardy 
as  much  unknown  to  the  law  of  Scotland  as  legitimation  per 
mhsequeni  mcarimmium  is  foreign  to  the  principles  of  English 
and  American  law. — And  if  the  general  rale  is  to  be  stretched 
either  way,  it  should  doubtless  be  in  faTour  of  legitimacy.  The 
law  of  Scotland  recognises  only  one  kind  of  bastardy,  in  children 
whose  parents  have  been  married  at  any  time  subsequent  to  their 
birth,  viz.  that  of  children  whose  parents  could  not  have  contracted 
lawful  marriage  previous  to  their  birth.  All  others  are  held  to 
have  never  been  bastards,  or,  in  the  language  of  the  civil  law, 
they  are  deemed  ''  ab  initio  legitimi,  non  lepUimaH.^* 

III.  It  appears,  then,  that  the  argument  which  considers  this 
case  as  a  question  of  skUtUy  is  altogether  favourable  to  the  Appellant. 
But  his  advantage  must  be  still  more  apparent,  when  the  discus- 
sion is  put  upon  the  proper  'ground :  for  he  submits,  that  it  is  a 
question  upon  the  effects  due  to  a  contract  ex  vi  legiM,  It  has  already 
been  stated,  that  different  systems  of  jurispradence  apply  very 
opposite  principles  to  determine  the  validity  or  define  the  nature 
of  contracts.  A  difference  still  more  remarkable  may  be  perceiyed 
in  the  effects  which  different  systems  attribute  to  the  same  contract. 
In  some  countries,  personal  arrest  for  debt  is  unknown  to  the  law. 
If  a  debt  incurred  there  is  sued  for  and  established  in  England  or 
Scotland,  will  it  be  a  sufficient  objection  to  the  creditor*s  privilege 
of  using  personal  diligence,  that  by  the  lex  loci  contrtietCs,  no  such 
diligence  is  allowed  ?  Or  will  an  English  creditor  be  permitted^ 
by  the  judicatures  of  a  country  where  personal  arrest  for  debt  is 
unknown,  to  imprison  his  debtor  upon  the  ground  that  the  law  of 
England  allows  it  ?  Undoubtedly  not.  The  constitution  of  the 
claim  will  be  judged  of  in  both  cases  by  the  law  of  the  country 
where  the  contract  was  made,  provided  there  is  nothing  in  it 
essentially  repugnant  to  the  general  doctrines  of  the  law  under 


CASES   IN   THE  HOUSE   OF   LORDS.  545 

which  the  action  is  brought ;  and  the  same  ^ecfit  will  be  given  to        Bhtodmi 
the  contract  which  it  would  have  been  by  the  lex  loci,  only  in  so   Patbick'wp  au 
far  as  those  effects  are  not  repugnant  to  any  fundamental  principles 
laid  down  by  the  law  which  is  required  to  enforce  it.    A  variety 
of  illustrations  might  be  added  of  the  same  position.    By  the  civil 
law,  those  tutors  and  curators  who  married  their  wards,  either  to 
themselves  or  their  sons,  were  deemed  infamous ;  and  this  principle   ^  7  q^^  ^ 
has  been  adopted,  with  certain  limitations,  in  countries  where  the   ^*f^  p^iiT" 
Roman  law  prevails.    It  cannot  be  maintained  that  the  testimony  Pan  li.  lib.  III. 
of  such  guardians  would  be  refused  in  the  Courts  of  this  country,   puffend  lib.  vi. 
In  some  states,  the  pairia  pctestas  extends  to  the  infliction  of  ^P*  ^^' 
capital  punishments.    Would  an  Englishman,  who  had  a  son  bom 
in  Japan,  be  permitted  to  defend  himself  here,  or  in  the  Courts  of 
Calcutta,  from  the  charge  of  child-murder,  by  appealing  to  the  laws 
of  the  country  where  the  child  was  bom  and  his  marriage  con- 
tracted 1    It  is  scarcely  necessary  to  show  that  these  principles, 
which  must  be  acknowledged  by  the  practice  of  all  countries,  are 
supported  by  the  decisions  of  the  Scotch  judicatures.    Nuncupative 
settlements  are  as  valid  in  England  as  written  testaments ;  in  Scot- 
land, they  are  only  good  to  convey  a  certain  trifling  amount  of 
moveable  property.    But  a  nuncupative  will  made  in  England,  was  j^^  ^g  ^^^ 
found  not  to  carry  moveables  in  Scotland,  although  it  is  a  general  Sbaw. 
rule  that  "  mobilia  sequuntur  personam ;  "   and  a  bastard's  will 
made  in  England  was  found  to  have  no  effect  upon  moveables  in 
Scotland  ;  because,  by  the  Scottish  law,  bastards  have  not  the  power 
of  making  wills.    In  determining  the  prescription  (or  limitation)  of  q^^  i^  i^n, 
obligations  entered  into  in  foreign  countries,  with  foreigners,  the  '^^^^'^''^^ 
judicature  of  Scotland  has  decided  according  to  the  prescription  '^^^  (Iqu,  yoL  I. 
known  in  Scotch  law,  in  a  variety  of  cases ;  and  in  the  late  case  of  SaL^^iSies. 
Hogg  V.  LashUy,  a  contract  of  marriage  entered  into  in  England  /«rfy  I8.  i7«8 ; 
between  an  Englishwoman  and  a  Scotchman,  whose  domicile  was  fa.  so,  im ; 
in  London,  received  its  effect  quoad  the  personal  property  of  the  Hwnel^mV'*  ^' 
husband,  by  the  law  of  Scotland,  where  he  died  and  where  action 
was  brought.    The  very  same  principles  apply  to  the  effects  of 
the  marriage-contract  upon  the  siaius  of  the  children.    These  must 
be  determined  by  the  law  of  the  country  where  the  children  claim 
legitimacy.    The  marriage  of  the  Appellant's  parents  was  good  in 
America,  and  had  nothing  in  its  substance  repugnant  to  the  prin- 
ciples of  Scotch  law  regarding  the  nuptial  contract;  a  Scotch  judi- 
cature will  therefore  support  it,  and  give  it  the  effects  prescribed 
by  the  law  of  Scotland  within  the  Scotch  territory ;  of  all  these 
effects  the  legitimation  of  the  children  is  the  most  constant  and 
undoubted.    In  Turkey,  the  children  of  concubines  are  received  by  paffcnd.  lib.  vi. 
the  law  as  in  all  respects  on  the  same  footing  with  those  of  married  cap-  H-  i  uit 
persons.    But  in  a  question  arising  before  an  English  or  Scotch 
judicature,  between  those  two  descriptions  of  children,  the  effect 
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Bhkddek        of  bastardy  will  be  given  to  tbe  contract  of  concubinage,  and  the 
Patrick  rr  al.   issue  of  the  marriage  will  be  treated  as  legitimate  quoad  the  rights, 
subject  to  the  jurisdiction  of  the  Court. 

IV.  Hitherto  the  argument  Has  been  stated  upon  the  Appellant's 
right  to  be  considered  as  legitimate  in  general,  in  questions  which 
rise  before  a  Scotch  judicature.  But  it  must  be  remembered,  that 
he  only  claims  the  rights  of  legitimacy  in  so  far  as  the  succession 
to  a  Scotch  land  estate  is  concerned.  The  reasons  formerly  urged 
to  prove  that  the  law  of  Scotland  must  be  the  rule  by  which  his 
legitimacy  is  tried,  apply  with  double  force  when  the  question  only 
relates  to  real  property.  The  discrepancy  of  the  principles  which 
different  systems  of  jurisprudence  apply  to  the  transmission  of  real 
estates,  and  indeed  to  all  questions  arising  upon  the  possession  of 
land,  is  so  great^  and  the  impossibility  of  execution  ever  being 
demanded  in  any  other  than  the  locus  ret  sitce  is  so  absolute,  that 
inextricable  confusion  would  arise  from  the  judicatures  of  one  country 
determining  such  questions  by  the  laws  of  another.  The  doctrine, 
"  mobilia  sequuniur  personamj^*  is  the  foundation  of  all  the  argu- 
ment ever  urged  to  prove,  that  the  law  of  the  place,  where  a  trans- 
action happens,  should  be  the  rule  for  determining  the  rights  claimed 
from  it  respecting  moveables :  and  this  doctrine  has  evidently  no  . 
application  to  land,  which  is  an  integral  and  inseparable  part  of  the 
national  patrimony.  Land  has  accordingly  in  all  countries  been 
made  the  object  of  peculiar  regulations,  arising  from  different  views 
of  state  policy ;  and  it  is  difficult  to  conceive  a  more  absurd  doctrine 
than  that  which  would  give  to  the  laws  of  one  state  the  power  of 
forcibly  modifying  and  altering  the  political  system  of  another.  If 
a  Scotchman,  having  his  domicile  abroad,  marries  a  foreigner,  and 
dies  there,  it  is  clear  that  his  children  succeed  to  his  Scotch  land 
estate,  according  to  the  law  of  Scotland.  If  he  makes  a  will,  dis- 
posing of  his  Scotch  proi>erty,  that  deed  may  be  valid  to  the  effect 
of  carrying  his  moveables,  provided  it  is  executed  according  to  the 
forms  used  in  the  country  where  it  is  made ;  but  it  has  absolutely 
no  effect  whatever  upon  the  transmission  of  his  land,  though  executed 
in  the  very  manner  in  which  the  laws  of  his  domicile  permit  real 
property  to  be  bequeathed.  And  so  every  other  transaction,  affecting 
his  land  in  Scotland,  must  receive  effect  according  to  the  Scotch 
j¥fy  89, 1751.  law.  The  case  of  the  Marquis  v.  the  Marchioness  o/Annandale,  in 
Chancery,  shows  how  strictly  this  principle  applies,  and  in  a  ques- 
tion where  the  consideration  of  status  was  clearly  involved.  The 
Marquis  had  been  declared  a  lunatic  in  Eogland,  but  not  in  Scot- 
land; and  certain  moneys  had  arisen  from  the  sale  of  a  Scotch 
heritable  jurisdiction  belonging  to  him.  Lord  Hardwick  held  that 
they  must  be  applied  as  they  would  have  been  by  the  Court  of 
Session,  if  the  Marquis  had  been  declared  fatuous  or  farious  in 
Scotland  .^-Nothing  can  be  more  a  question  of  sMus  than  majority 
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and  minority,  the  boundaries  of  which  vary  widely  in  different  Shbdowi 
countries.  It  cannot  be  maintained  that  our  law  would  deprive  a  Patrick  r  al. 
Scotch  landholder^  born  and  having  his  domicile  abroad,  of  his 
restitutio  in  integrum  at  the  age* of  22,  because  18  might  be 
majority  in  the  country  where  he  lived ;  nor  would  our  judicatures 
annul  Uie  bargains  which  he  made  upon  his  real  property  at  the  age 
of  28;  though  he  might  prove  that  the  qtiadriennium  tUile  begins 
to  run  from  25  by  the  law  of  his  domicile.  Both  the  benefit  and 
the  restraint  would  be  interpreted  according  to  the  rules  clearly 
established  respecting  majority  and  minority  in  the  country  where 
the  estate  lay.  But  what  would  be  the  consequence  of  the  doctrine 
maintained  by  the  Respondent  ?  A  Scotch  landholder  marries  two 
wives  in  Turkey,  and  dies.  According  to  the  Respondent's  doctrine, 
both  must  have  terce  of  his  estate.  He  has  a  son  by  the  second 
marriage  before  he  has  any  children  by  the  first.  According  to  the 
Respondent,  this  son  must  inherit,  to  the  exclusion  of  all  the 
children  afterwards  bom  of  the  marriage  first  contracted.  Suppose 
he  marries  at  home,  and  has  a  daughter ;  then  settles  in  Turkey 
with  his  Scotch  wife,  and  marries  another,  by  whom  he  has  a  son ; 
this  son,  and  not  the  daughter,  must,  by  the  Respondent's  doctrine, 
inherit  all  the  Scotch  estate,  for  he  is  legitimate  by  the  law  of  the 
country  where  his  father  was  married  and  himself  born;  the 
daughter  is  legitimate,  by  the  law  of  her  own  country  ;  and  equal 
authority  being  due  to  both  laws  on  the  point  of  gt(Utu,  the  male 
excludes  the  female.  In  like  manner,  an  English  nobleman,  after 
living  in  concubinage  all  his  life,  may  legitimate  his  children  by 
marrying  their  mother  in  Scotland,  and  may  thus  transmit  to  a  bas- 
tard all  his  titles  as  well  as  estates  in  England,  even  those  honours 
granted  by  the  Sovereign  "  to  the  heirs  male  of  his  body  lawfully 
begotten  ;"  for  this  expression  means  heirs  male  whom  the  law 
acknowledges  as  legitimate,  and  is  admitted  on  all  hands  to  include 
the  children  begotten  before,  and  bom  after  marriage.  It  is  another 
consequence  of  the  Respondent's  doctrine,  that  if  an  Englishman, 
having  daughters  by  his  wiie  in  England,  retires  to  France,  or  any 
other  country  where  the  mutual  consent  of  parties  is  a  legal  ground 
of  divorce,  and  there  marries  another  woman  with  his  former  wife's 
consent,  the  son  of  this  marriage  will  succeed  to  the  Englinh 
estate,  and  exclude  the  daughters  of  the  English  marriage.  Some 
countries,  copying  the  Roman  law,  admit  legitimation  per  rescript 
turn  principisy  to  the  effect  of  giving  the  bastard  right  of  succession. 
If  the  Respondent's  argument  is  good  for  any  thing,  it  must  apply 
to  the  stattu  thus  bestowed,  as  well  as  to  the  status  acquired  by 
birth  ;  for  both  are  equally  creatures  of  the  law.  He  must  there- 
fore maintain  that  letters  of  legitimation  from  a  foreign  prince 
may  regulate  the  succession  of  land,  and  affect  the  rights  of  third 
parties  in  Scotland,  when  the  same  letters  from  the  Sovereign  of 
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Bhtodeb  the  country  have  no  other  effect  whatever  than  to  yield  up  his 
Patbick  kt  al.  share  of  the  bastard's  succession.— Again,  if  the  succession  to  a 
Scotch  land  estate  depends  upon  the  legitimacy  of  the  claimant, 
according  to  the  law  of  the  foreign  country  where  he  was  bom, 
then,  in  questions  regarding  the  transmission  of  real  property,  the 
judicatures  of  the  country  where  it  lies  must  consider,  not  how 
the  law  of  the  land  has  provided  for  the  actual  case,  but  how  the 
estate  would  have  gone  had  it  been  situated  in  some  foreign  country, 
and  how  the  foreign  judge  would  have  decided.  Now,  in  what 
manner  is  a  person  served  heir  in  special  to  his  ancestor  by  the  law 
of  Scotland  ?  A  jury  is  impanelled  to  make  certain  inquiries  ;  one 
of  these  is.  Whether  the  claimant  is  nearest  lawful  heir  to  the 
deceased  1  How  is  the  jury  to  answer  this  question  ]  The  words 
**nearegt  heir*^  mean  nothing  more  than  thiU  person  whom  the 
law  of  Scotland  points  out  as  heir.  If  the  claimant  was  bom  in 
a  country  where  the  youngest  son  succeeds  to  the  father's  land 
estate, — in  a  manner,  for  example,  subject  to  the  custom  of  Borough 
English,  would  it  be  incumbent  on  the  jury  to  refuse  answering  the 
question  in  the  afi&rmative,  because  "nearest  heir^^  according  to  the 
law  of  his  forum  orients  et  domicilii^  means  not  the  eldest  but  the 
youngest  son  ?  If,  then,  "  nearest  heir  "  must  be  taken  in  the  sense 
given  to  the  words  by  the  law  of  the  country  where  the  land  lies, 
and  where  the  jury  are  commissioned  to  institute  the  inquiry,  in 
what  other  sense  can  they  take  the  word  "  lawful  ?  "  Surely  they 
are  required  to  examine  who  is  the  person  designated  by  the  known 
rules  of  Scotch  law,  and  they  can  have  no  other  guide  in  their 
inquiries.  There  is  another  question  of  the  same  kind  put  to  the 
jury  in  special  services,  viz.  "  Is  the  claimant  of  lawful  age  1" 
Since  the  tenure  of  ward  was  abolished,  this  inquiry,  being  useless, 
has  always  been  answered  of  course  in  the  affirmative.  But,  during 
the  subsistence  of  ward-holdings,  how  did  juries  determine  what 
was  meant  by  **  lawful  age  ?  "  If  the  claimant  was  bom,  and  had 
his  domicile  in  a  country  where  18  was  the  period  of  majority, 
could  the  jury  serve  him  as  of  "  lawful  age"  provided  he  was  18 
years  old  ?  Certainly  not.  Yet  majority  and  minority  is  a  question 
of  status  as  much  as  legitimacy;  and  if  the  jury  are  bound  to  take 
the  words  *'  lawful  age'^  in  the  meaning  defined  by  the  law  of 
Scotland,  no  reason  can  be  possibly  assigned  why  they  should  not 
in  the  same  inquiry  take  the  words  "  lawful  son "  as  signifying, 
"  son  whom  the  Scotch  law  denominates  legitimate.*'  The  whole 
question  at  issue  between  the  Respondent  and  Appellant  has  arisen 
upon  the  validity  of  the  Respondent's  special  service,  that  is,  upon 
the  accuracy  of  the  retour  (or  verdict)  of  the  jury  who  examined 
B.  rv.  tit  XII  ^  claim. — It  may  be  farther  remarked,  that  the  style  of  a  snm- 
i  7.  mens  of  declarator  of  bastardy,  as  given  by  Stair,  brings  a  strong 

confirmation  of  the  view  just  now  taken  of  the  case.    It  expressly 
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specifies  the  marriage  of  the  piurents^  at  any  time,  as  a  bar  to  the        Shkddbi 

sentence  of  bastardy — ''  to  hear  and  see  it  fonnd  and  declared  that  Fatbiok  n  al. 

he  was  holden  and  reputed  bastard,  and  that  his  mother  was  nener 

lawfully  married,  or  at  least  never  lawfully  married  to  his  reputed 

father/    Stair  adds,  that  the  proper  exception  to  this  declarator,  is, 

that  the  father  and  mother  were  lawfully  married,  or  at  least  were     -  ^'    ^      *  * 

holden  and  reputed  man  and  wife  at  the  dissolution  of  the  marriage. 

Suppose  the  Crown  were  to  grant  a  gift  of  vlUimw  haerts  over  the 

Appellant^s  succession,  and  that  a  declarator  of  bastardy  was  then 

brought,  how  could  the  action  be  maintained  in  the  face  of  the 

exception  which  the  circumstances  of  his  case  would  instantly  raise, 

that  his  reputed  father  was  lawfully  married  to  his  mother  ? 

v.  Although  marriage  is  a  contract  depending  on  the  will  of  th« 
parties,  yet  its  effects  upon  the  tAeAxu  of  the  children  are  deter- 
mined by  law.  But  even  if  the  effects  of  the  contract  are  to 
be  judged  of  by  the  presumed  will  of  the  parties,  in  the  present 
case  that  is  clearly  in  the  Appellant's  favour.  His  father  knew 
that  he  had  a  land  estate  in  Scotland  when  he  contracted  the 
marriage,  and  certainly  acted  with  a  view  to  leave  his  son  heir 
of  it;  accordingly,  he  does  not  mention  the  estate  in  his  will, 
which  would  have  been  in  every  respect  useless;  but  allows  the 
succession  to  be  regulated  by  the  law  of  the  country  where  the 
land  lay— having  first  taken  the  steps  which  the  law  prescribea 
for  rendering  his  son  capable  of  succession.  If  the  possession 
of  that  estate  subjected  him  to  the  laws  of  this  country  in 
various  respects,  it  is  fair  to  presume  that  he  always  acted 
with  a  view  to  it.  Indeed  his  will  appointed  a  Scotch  nephew 
guardian  to  his  son,  and  directed  that  Scotland  should  be  his 
domicile.  In  the  case  of  ^tV  J,  Champaud  v.  Lord  Ranelaghy  in  MichMlmM 
Chanceiy,  it  was  decided,  that  a  bond  made  in  England  and  sent  *'™'  *  ^' 
to  the  obligee  in  Ireland,  carries  Irish  rate  of  interest. 

VI.  The  Respondent  rests  his  chief  argument  upon  this  ground, 
that  if  the  law  of  legitimatio  per  subsequens  matrimonium  were 
applied  to  the  question,  the  same  person  would  be  legitimate  in  one 
country  and  illegitimate  in  another;  and  that  in  the  same  country 
he  would  be  deemed  a  bastard  when  he  claimed  the  moveable 
succession,  and  a  lawful  son  when  he  demanded  heritage, — ^which 
were  stated  to  be  absurd  consequences.  But  it  should  be  remem- 
bered, that  the  first  of  these  is  the  necessary  result  of  diver- 
sity of  laws;  the  dispersion  of  a  man's  property,  and  his  con- 
sequent subjection  to  various  jurisdictions.  It  is  not  denied  that 
the  same  person  may  be  free  in  one  country,  and  a  slave  in 
another  ;  of  full  age  in  England,  and  a  minor  in  Holland.  Nay, 
are  not  the  same  subjects  moveable  in  one  country,  and  heritable 
in  another,  viz.  certain  parts  of  the  heirship  moveables,  as  the 
family  seal  and  arms,  which  are  to  all  legal  intents  heritable  in 
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8hxdde2(  Scotland,  and  moveable  everywhere  else  ? — With  respect  to  the 
Pateick'et  al.  other  consequence,  it  is  not  admitted  that  the  jndicatares  in 
EnkineTi.  III.  Scotland  are  bonnd  to  consider  the  claimant  as  a  bastard,  while 
tit.  vui.  1 18.  ^gy  determine  the  application  of  the  moveable  fands  within  their 
jurisdiction.  But  although  this  were  admitted,  it  does  not  appear 
absurd  to  contend,  that  the  real  and  personal  property  follow 
different  rules  of  succession,  and  that  he  may  be  heir  of  a  land 
estate  who  is  not  heir  tit  tnobilibus.  The  proposition  that  the  same 
person  is  to  be  held  legitimate  when  he  claims  heritage,  and  ille- 
gitimate when  he  claims  moveables,  means  nothing  more  than  that 
the  law  of  Scotland  gives  those  who  are  in  a  certain  predicament 
a  right  to  the  one  kind  of  succession,  but  not  to  the  other.  It  is 
just  as  absurd  to  say  that  the  same  deed  is  valid  when  moveables 
are  claimed  under  it,  and  void  when  heritable  property  is  in 
question;  or  to  denominate  bonds,  bearing  a  clause  of  interest, 
heritable  with  respect  to  the  fisc  and  jus  relictce,  and  moveable 
with  respect  to  succession ;  or  to  assert  that  a  man  is  a  peer  when 
he  claims  exemption  from  personal  arrest  from  debt,  and  a  com- 
moner when  he  is  imprisoned  for  crimes.  The  apparent  paradox 
in  all  these  cases  arises  from  the  form  of  expression ;  from  the 
method  of  applying  to  ideas,  created  by  the  arbitrary  destinations 
of  law,  the  language  appropriate  to  the  description  of  natural 
and  abstract  relations.  Legitimacy  is  entirely  a  creature  of  the 
law ;  and  by  denominating  a  man  bastard,  we  only  state  that  he 
belongs  to  a  class  of  persons  whom  the  municipal  laws  of  a 
certain  country  have  subjected  to  particular  disqualifications. — 
The  Respondent  also  argues,  that  the  Appellant  is  an  alien,  and 
that  the  Naturalisation  Act  cannot  apply  to  him,  because  he  is 
filitu  nullius.  But  this  is  the  very  point  in  dispute.  The 
Naturalisation  Act,  being  a  British  statute,  its  benefit  is  extended 
to  Scotland,  and  its  application  to  the  children  of  Scotchmen 
born  abroad,  must  be  made  according  to  the  principles,  not  of  the 
English,  but  of  the  Scotch  law.  If  the  Appellant  has  not  proved 
his  claim  to  the  title  of  legitimate  according  to  that  law,  he  has 
certainly  no  case,  and  would  have  none  though  New  York  were  a 
British  colony. 

VII.  It  does  not  appear  that  any  question  of  the  same  nature 
with  the  present  has  ever  come  before  the  Courts  of  either  England 
or  Scotland.  But  although  no  direct  judgment  can  be  adduced 
by  the  Appellant,  in  support  of  his  plea,  he  has  the  authorities 
most  respected  in  the  Scotch  law,  in  favour  of  the  specific  case 
which  he  maintains,  and  of  the  general  principles  upon  which 
he  has  presumed  to  ground  it.  Huber  lays  it  down  as  a  general 
rule,  for  determining  cases  where  there  is  a  eof^ictus  legwn,  and  for 
Pmlectparsii.  defining  the  extent  of  the  comitas :  ''Rectores  imperiorum  id 
Ub.  I.  lec.  III.       comitur  agunt  ut  jura  cujusque  populi  intra  terminos  ejus  exercita 
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teneant  abiqae  suam  yha  quaUnus  nihil  potestati  atU  juri  aUeriui  Sbsudoi 
imperatUis  ejusque  eivium  prcejudicetur,'*  V atbll  deliyers  the  same  Fatbiok  r  al. 
doctrine  still  more  explicitly,  in  various  passages  of  his  work. 
**  The  yalidity  of  a  testament,  as  to  its  form,  can  only  be  decided 
by  the  domestic  Judge,  whose  sentence,  delivered  in  form,  ought 
to  be  eveiywhere  acknowledged.  Bat  without  affecting  the  validity 
of  the  testament  itself,  the  bequests  contained  in  it  may  be  dis- 
puted before  the  Judge  of  the  pkice  where  the  effects  are  eUuatedy 
because  those  effects  eon  only  be  disposed  of  confomMbfy  to  the 
law  of  the  country" — "  The  Defendant's  Judge  is  the  Judge  of  b.  ii.cap.  fl^^ 
that  place  where  the  Defendant  has  his  settled  abode,  or  the  Judge  *  ^* 
of  the  place  where  any  sudden  difficulty  arises,  provided  it  does 
not  relate  to  an  estate  in  landy  or  to  a  right  annexed  to  such  an 
estate.  In  this  last  case,  as  property  of  that  kind  is  to  be  held 
according  to  the  laws  of  the  country  where  it  is  situated,  and  as 
the  right  of  granting  possession  is  vested  in  the  Ruler  of  the  country^ 
disputes  relating  to  such  property  can  only  be  decided  in  the  state 
on  which  it  depends." — '^  The  property  which  a  person  leaves  in 
a  foreign  country  at  his  death,  ought  ultimately  to  devolve  to 
those  who  are  his  heirs  according  to  the  laws  of  the  state  of 
which  he  is  a  member.  But,  notwithstanding  this  general  rule, 
his  immoveable  effects  are  to  be  disposed  of  according  to  the  laws  of 
the  country  where  thiy  are  situated,"  The  opinion  of  Vobt  is  ibid.  is. 
peculiarly  in  favour  of  the  very  argument  maintained  by  the 
Appellant,  and  contains  a  full  refutation  of  the  precise  doctrine 
upon  which  the  Respondent  has  grounded  his  plea.  "Evictum  AdPMidUb.  i. 
hactenus  existimo,  in  omnibus  statutis,  realibus,  personalibus,  |ii.  ' 
mixtis,  aut  quacunque  alia  sive  denominatione  sive  divisione  con- 
cipiendis,  verissimam  esse  regnlam,  perdere  omnino  officium  suum 
statuta  extra  territorium  statuentis ;  neque  judicem  alterius  regionis, 
quantum  ad  res  in  suo  territorio  sitas,  ex  necessitate  quadam 
juris  obstrictum  esse,  ut  sequatur  probetur  leges  non  suas."  This 
general  rule  he  admits  may  receive  some  modification  in  the  case 
of  moveables  ;  but  with  regard  to  real  rights,  its  rigour  has  never, 
he  affirms,  been  in  the  smallest  degree  mitigated.  *'  Quamvis  ergo  ibid.,  1 12. 
a  statutis  suis  realibus,  sensn  ante  dato,  magistratum  cujusque 
loci  circa  immobilia  ne  latum  quidem  unguem  ex  comitate  recedere, 
sed  suo  mordicus  inhcerere  juri,  experientia  testetur,  atque  inde 
immobilia  non  alia  quam  loci  situs  lege  regi  tralatitium  sit,"  &c. 
He  then  states  the  doctrine  of  the  Respondent. — "  Urgent  tamen :  ^^'  *  ^^' 
cum  enim,  inquiunt,  ab  uno  certoque  loco  statnm  hominis  legem 
accipere  necesse  esset ;  quod  absurdum  foret,  ut,  in  quot  loca  quia 
iter  faeiens  aut  navigans  delatus  fuerit,  totidem  vicibus  ille  statum 
mutaret  aut  conditionem  ;  ut  una  eodemque  tempore  hie  sui  juris, 
illic  alieni  futnrus;  sit  ut  uxor  simul  in  potestate  viri  et  extra 
eandem    sit ;   alio  loco  quis   habeatur   prodigus,  alio  frugi ;   ac 
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Bhxddeh  pmterea,  quod  persona  certo  loco  non  affigeretor,  cum  res  goli, 
Patrick  KT  al.  loco  fixa,  dtra  incommodum  ejnsdem  legibns  subjaceant;  snmma 
providentia  conBtitatam  est,  at  a  loco  domicilii  statam  ac  condi- 
tionem  indoat ;  illis  legiglatoribas  pro  loli  sni  genio  optime  omnium 
compertum  babentibus,  qua  judicii  maturitate  polleant  subditi,  at 
possint  constituere,  qui  eomm  ac  quando  ad  sua  tuenda  negotia, 
indigeant  auctoritate."  This  argument  Voet  then  proceeds  to 
refute  as  follows : — "  Sed  minus  feliciter,  cum  gratis  assumatur, 
nnnquam  ratione  sat  firma  probandum,  necesse  esse,  ut  ab  uno 
oertoque  loco  status  hominis  legem  accipiat.  Quin  potius,  ut 
Tariis  ex  causis  quis  potest  subjectus  esse,  vel  ratione  domicilii, 
licet  bona  nulla  illic  habeat,  vel  ratione  rerum,  licet  illic,  ubi  res 
sitsB,  larem  non  fixerit  fortunarum  suarum,  ut  ante  dictum ;  ita  nee 
absurdum  fuerit  neque  injustum,  personam  eandem  pro  vario  rerum 
sitUy  ad  disponendum  de  illis  rebus  habilem  aut  inhabilem  esse, 
secundum  qualitatem,  quam  loci  cujusque  lex  personn  propter  rea 
ibidem  sitas  subjectsB,  imposuerit  aut  denegaverit ;  neque  iniquum 
fuerit^  personam  ratione  domicilii  non  subjectam,  bonorum  tamen 
oontemplatione  sequi  territorii  ac  magistratus  alterius  jurisdie- 
tionem."  And  again— *'iV«^U0  mintu  in  legiUmato,  cum  enim 
legitimati  legitimantis  fisco  quibusdam  in  locis  quandam  pendere 
aoleant  pecunias  quantitatem,  yelut  in  pensationem  juris  illius, 
quod  fiscds  ratione  successionis  habuerat  in  iUegitimi  bona :  Qusa 
qiUMO  justitisB  ratio  aut  regula  dictabit,  unius  legisUtoris  facto, 
non  sine  prcemio  vel  pretii  quadam  in  fiscum  illatione  interposito, 
damnum  sentire  loci  alterius  principem  aut  fiscum  ejus,  dum  a 
legitimati,  et  ita  ubique  pro  legitime  (ut  Tolunt)  habiti  succea- 
alone,  quantum  ad  bona  in  suo  territorio,  excluderetur  in  totum, 
illis  prsBcipue  in  locis,  quibus  vel  universis  est  denegata  testandi 
lioentia,  vel  spuriis  saltem  juxta  quorundam  opinionem  ademtum 
eensetur  testamenti  condendi  jus.  Atque  ita  de  personalibus  sta- 
tutis  censuerunt.  Andr.  OayL  lib.  2.  observ.  124 — Hugo  Orotius  ; 
Barry  de  successionibus ;  Perezius,  tit.  cod.  de  Testamentis.  et 
quotquot  in  universum  censuerunt,  nulla  statuta  cujuscunque  con- 
ditionis  egredi  posse  territorium  statuentis." 

AR.  FLETCHER. 
HENRY  BROUGHAM. 

The  Respondent's  case  is  signed  by  Sir  Samuel 
Bomilly  and  Mr.  Nolan.  What  follows  ought  not  to 
remain  buried : — 


Question  in  the        There  is  no  dispute  between  the  parties  concerning  the  facta  of 

^'*^*  the  ease  ;  and  the  sole  question  arising  upon  those  facts  is,  whether 

William  Shedden,  the  infant  (Appellant),  be  in  point  of  law  a 
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legitimate  ion,  and  entitled  in  that  character  to  take  by  descent        Sheddbn 
landed  property  situated  in  Scotland  ?  Patrick  n  al. 

A  farther  qaestion  was  raised  by  the  Summons  in  the  Court 
below,  namely,  Whether  he  could  take  moyeable  property  ?  bat  the 
Appellant  found  himself  compelled  to  abandon  that  part  of  his  case 

altogether  (a).  (a)  Appellant's 

The  Appellant's  right  to  succeed  to  heritable  property  depends  12th  November, 
upon  two  questions,  which  are  not  only  new,  but  of  great  importance.   ^^^  ^^'  ^  **' 

The  first  is,  Whether  a  person  who  is  a  bastard  by  the  law  of  the  ist  Point 
country  where  he  was  bom,  and  where  his  parents  were  domiciled, 
can  inherit  as  a  legitimate  son  in  Seotlandy  by  reason  of  the  subse- 
quent marriage  of  those  parents,  although  that  marriage  had  not 
the  effect  of  legitimating  him  in  his  own  country,  where  it  took 
place,  and  where  he  can  never  succeed  to  any  property  by  descent, 
or  in  virtue  of  personal  representation  ? 

The  second  question  is,  Whether  the  Appellant,  being  bom  out  2nd  Point 
of  the  allegiance  of  the  King  of  Great  Britain,  comes  within  the 
protection  and  exceptions  created  by  7th  AnnCy  chap.  5,  and 
4th  Oeo,  II.,  c.  21,  §  1,  or  any  other  Act  which  naturalises  the 
children  of  British  parents  bom  out  of  the  allegiance  of  the  Crown  of 
Great  Britain? 

The  Appellant  argued  in  the  Court  of  Session,  in  support  of  his  Appellant's 
first  point,  that  marriage,  like  every  other  personal  contract,  when   p^t^^infoSina- 
celebrated  according  to  Uie  solemnities  of  the  law  of  the  country  ^^  pf  ^^^^' 
where  it  is  contracted,  is  valid  and  effectual  all  the  world  over.  Enkhie,  ub.  ill. 
This  rule  (it  was  argued)  regards  the  validity  of  the  contract  only ; 
its  legal  effects  must  depend  on  the  law  of  the  countrjr  where 
execution  is  demanded.     The  marriage,  therefore,  between  the 
Appellant's  father  and  mother  being  admitted  valid  by  the  laws  of 
America^  is  equally  valid  in  Scotland*    The  question  there  is,  not 
vrhat  are  the  effects,  rights,  and  privileges,  which  marriage  bestows 
on  married  persons  or  on  their  children  by  the  law  of  America,  or 
whether  they  differ  from  those  conferred  by  the  law  of  Scoiland^ 
but  what  legal  effects  such  a  marriage  has  by  the  laws  of  Scotland, 
where  execution  is  demanded  by  the  Appellant,  and  where  the  real 
estate  is  situated  ?    And  upon  this  point  it  is  clear,  that,  by  the 
law  of  Scotland,  one  of  the  legal  effects  of  the  subsequent  nuurriage 
of  the  Appellant's  parents  is  to  legitimate  all  the  children  pro- 
created between  them  (whether  bom  before  or  after  the  actual 
marriage),  to  all  intents  and  purposes,  as  if  the  parents  had  been 
married  when  the  first  child  was  begotten. 

The  question,  therefore,  is.  Whether  the  Appellant's  gtatu8  as  to 
legitimacy  or  illegitimacy  is  to  be  decided  according  to  the  law  of 
America,  where  he  was  bom,  and  his  parents  resided,  or  according 
to  that  of  Scotland,  where  he  claims  to  succeed  to  an  inheritance  1 

In  support  of  the  latter  position,  the  authority  of  Voet,  lib.  1, 
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Shvddbn 

V. 

Patbick  kt  al. 


Ai^goment  for 
Bajipondent 


Principle  upon 
whicli  foreign 
Uwe  enforced. 


Principle  how 

regulated. 

TreaW. 

Pracuoe. 

(6)  Information. 


(c)  7  Co.  16,  b. 
General  Rules. 


tit.  4,  par.  2,  is  cited,  where  he  lays  it  down,  **  quod  ntmmo  jure, 
nee  personalia,  nee  realia,  nee  mixta  (etatuta),  operantur  extra  terri- 
torium  statuentis** 

The  Respondent  does  not  deny  this  maxim,  which  constitates  the 
essence  of  an  independent  state,  bnt  he  disputes  its  application. 
None  of  the  authorities  quoted  by  him  assert  that  the  laws  of  inde- 
pendent states  possess  a  binding  force  propria  vigore  beyond  the 
territories  of  the  lawgiver.  But  it  is  manifest,  that  neither  this 
principle  of  Voet,  nor  his  reasoning  upon  it,  can  determine  ih.% 
question  of  how  far  the  statue  which  an  individual  receives  from  the 
stahUa,  or  positive  laws  of  his  country,  accompany  him  into 
another  dominion.  Unless  this  be  so,  the  status  of  marriage  itself, 
which  the  Appellant  admits  to  be  valid  all  over  the  world,  must 
follow  his  general  rule ;  and  if  either  husband  or  wife  leave  the 
country  in  which  they  marry,  the  journey  must  operate  to  divorce  the 
connection,  and  annihilate  the  rights  and  duties  consequent  upon  it. 

The  influence  which  the  law  of  a  foreign  state  obtains  in  deter- 
mining the  status  or  rights  of  its  subjects  in  another  kingdom^ 
originates  in  a  different  principle.  It  is  the  necessary  intercourse 
of  the  subjects  of  independent  governments  which  gives  rise  to  a 
sort  of  compact,  that  their  municipal  institutions  shall  receive  a 
degree  of  reciprocal  efficacy  and  sanction  within  their  respective 
dominions.  It  is  not  the  statutes  of  one  community  which  extend 
their  controuling  power  into  the  territories  of  another ;  it  is  the 
Sovereign  of  each  who  adopts  the  foreign  rule,  and  applies  it  to 
those  particular  cases  in  which  it  is  found  necessary  to  protect  and 
cherish  the  mutual  intercourse  of  his  subjects,  with  those  of  the 
country  whose  law  he  adopts. 

In  many  instances  this  rule  is  expressly  given  by  treaty  or 
alliance ;  in  others  it  is  regulated  by  the  ancient  practice  of 
nations.  Thus  it  is  not  true,  as  asserted  by  the  Appellant  (6),  that 
the  status  of  dignity  is  confined  in  all  cases  to  the  limits  of  that 
country  by  the  supreme  power  of  which  it  is  conferred.  The 
highest  and  lowest  dignities  (t.  e,  of  a  king  and  a  knight)  are  uni- 
versally acknowledged  throughout  Europe.  ''  Therefore,  if  a  king 
of  a  foreign  nation  come  into  England  by  the  leave  of  the  King  of 
this  realm,  in  this  case  he  shall  sue  and  be  sued  by  the  name  of  a 
king"  (c). 

In  all  cases  where  the  rule  of  his  conduct  is  not  prescribed  by 
such  means,  the  judge  must  follow  those  comprehensive  laws  of 
nature  and  nations,  which  are  founded  upon  the  common  feelings, 
constitution,  and  interests  of  mankind.  He  does  so,  not  only 
because  the  thing  is  consonant  to  reason  and  justice,  but  because, 
from  being  so,  it  is  to  be  presumed,  that  other  countries  will  act  in 
the  same  way  to  the  lieges  of  his  own  country,  under  similar  cir- 
cumstances. 
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Ingenuity  may  easily  put  speculative  instances,  which  it  will        SHKODsir 
puzzle  the  judgment  to  decide,  even  upon  this  principle,  inasmuch   Patrick  r  al. 
as  the  effect  to  be  given  to  the  institutions  of  a  foreign  government 
depends,  in  most  cases,  upon  a  minute  and  intricate  combination 
of  circumstances,  which  give  birth  to  various  solid,  though  subtle, 
distinctions.    But,  so  far  as  it  appears  possible  to  extract  general 
rules  of  decision,  the  following  seem  to  regulate  the  practice  of 
.independent  states  in  most  of  those  which  have  come  under  discus- 
sion.   The  thing  to  be  done  must  not  be  prejudicial  to  the  interest 
of  the  countiy  required  to  enforce  it.    It  must  not  be  in  direct 
contradiction  to  the  laws  of  the  place  in  which  it  is  to  be  done  (d).  ]x^  i/^^  xii. ' 
The  comity  should,  at  least,  in  substance  be  reciprocal  between  the   '  ^ 
countries  («) ;  for  to  use  the  words  of  Valin,  if  there  be  no  reci-  («)  Oaaeof  Banu 
procity,  it  destroys  that  equality  of  justice  which  states  owe  to   Adm.  Reps.  68. 
each  other  (/).  (/)  Valin,  Ub. 

These  rules,  as  they  operate  upon  the  various  circumstances  and  lo.* 
situations  in  which  mankind  are  placed,  will  give  rise  to  a  different 
result.  Not  only  the  difference  of  laws,  but  that  of  religion,  the 
habits  of  national  intercourse,  the  place  where  the  thing  is  required 
to  be  done,  the  local  situation  of  the  parties,  with  reference  to  the 
forum  applied  to,  and  the  temporary  allegiance  due  thereto,  may 
vary  the  decision.  Hence  it  may  well  follow,  that  a  foreign  power 
shall  pay  no  regard  to  the  regulations  and  judgments  of  another 
kingdom,  respecting  the  sUAus  of  its  subjects  in  particular  respects; 
such  are  infamy  or  dignity ;  pupilage  or  majority,  and  many  other 
instances  which  might  be  put,  whilst  it  pays  a  necessary  and  strict 
attention  to  others,  such  as  marriage,  and  the  relation  between 
parent  and  child. 

To  these  two  last  relations  all  civilised  and  Christian  nations 
must  give  efficacy,  at  least,  so  far  as  they  are  not  founded  upon 
principles  absolutely  repugnant  to  their  own  laws ;  because  the 
gUA%a  being  universal  among  them,  although  the  modes  of  acquiring 
it  differ,  that  intercourse,  which  is  the  ground  and  foundation  upon 
which  the  observance  of  the  laws  of  another  country  takes  place. 
Could  not  subsist  without  it  To  this  may  be  added  a  less  general 
reason,  but  which  is  undoubtedly  prevalent  in  various  countries, 
namely,  the  influence  of  a  common  principle  of  religion. 

To  these  two  great  and  universal  relations,  which  constitute  the 
foundation  of  society,  respect  must  be  paid  therefore  upon  a  neces- 
sity more  cogent  than  that  which  has  induced  the  commonwealth 
of  European  governments  to  enforce  the  contracts  of  foreigners,  or 
to  adopt  the  law  of  the  owner's  domicile  in  determining  the  suc- 
cession of  his  personal  property  ;  and  that  for  the  plain  and  sub- 
stantial reason,  that  the  rights  incident  to  Uiese  conditions  are 
much  more  dear  to  the  subject,  and  more  important  to  his  natural 
sovereign.    Unless  their  binding  force  were  to  b^  admitted  by 
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(//)  Hub.  PneL 
lib.  I.  Ut.  III. 
§12. 


h)  Appellant's 


Sbeddbm  other  goyemments,  all  intercoane  most  cease.  No  King  conld 
Patbiok'  r  al.  pennit  a  subject  to  depart  from  his  territory  ;  no  honest  man  could 
quit  his  country,  where  it  might  dissolve  a  dear  connection  and 
superinduce  a  new  skOus  upon  him,  not  in  consequence  of  his 
contract  or  his  will,  but  of  his  journey.  Although  the  relation, 
therefore,  in  which  a  man  stands  to  his  wife  or  his  child,  are 
adventitious  in  their  commencement,  yet  when  once  formed,  they 
become  permanent  qualities,  which  must  remain  affixed  to  him  into 
whatever  country  he  goes,  which  respects  its  intercourse  with 
another  state.  To  the  extent  of  these  two  relations,  therefore,  the 
rule  laid  down  by  HtAer,  as  an  axiom,  seems  undoubtedly  just. 
QualUaUs  personalea  eerto  loco  alicuijure  mpressas,  ubique  eircum 
ferri  et  personam  comUarif  cum  hoc  efedu  vi  ubivis  locorum  eojure^ 
qui  talis  persona!  alibi  gaudent  vel  sttb}ecti  sunt  fruantur  e$  subfi- 
ciantur  {g). 

The  Appellant  indeed  admits  this  position,  so  far  as  respects  the 
relation  of  husband  and  wife,  when  he  observes,  that  '*  by  the  Law 
of  Nations,  marriage,  when  celebrated  according  to  the  solemnities 
of  the  law  of  the  country,  where  it  is  contracted,  is  valid  and 
effectual  all  the  world  over  '^  {h).  And  when  he  does  so,  what 
reason  can  there  be  that  a  rule,  which  extends  to  most  contracts  or 
obligations,  entered  into  according  to  the  law  of  the  place,  where 
they  are  executed  (t),  should  not  embrace  the  relation  of  parent  and 
child,  as  to  legitimacy  or  otherwise. 

The  Appellant,  feeling  the  force  of  this  argument,  is  anxious  to 
refer  his  case  to  another  principle.  Instead  of  considering  the 
relation  of  parent  and  child,  as  a  positive  status  subsisting  between 
them,  he  regards  it  as  the  mere  consequence  of  the  siatus  of 
husband  and  wife.  He  labours  to  maintain,  therefore,  that  the 
legitimacy  of  the  issue  is  only  an  effect  of  the  contract  of  marriage, 
and  like  all  other  effects  of  a  contract,  must  be  decided  by  the  law 
where  execution  of  it  is  demanded. 

Even  if  it  be  supposed  that  this,  his  rule,  respecting  contracts  it 
universally  true,  which  is  by  no  means  the  case,  still  it  is  misapplied. 
The  itatus  of  the  child  is  not  to  be  considered  as  a  case  of  contract. 
An  unborn  infant  cannot  be  a  party  to  a  contract,  and  none  exists 
between  him  and  his  parent.  His  stahis  as  to  legitimacy  depends 
upon  a  different  principle.  It  is  a  character  which  the  law  allows 
the  parents  to  impress  upon  their  child,  as  being  the  immediate 
sources  of  its  being.  Their  will  to  do  so  is  manifested  in  most 
countries  by  the  celebration  of  marriage,  but  it  may  be  evidenced 
by  other  means.  It  is  clear,  therefore,  that  this  will  of  the  parents 
can  only  be  decided  by  the  laws  of  the  country,  which  concedes  to 
them  the  power,  and  which  prescribes  the  means  or  act  by  which 
the  effect  and  consequence  is  to  be  manifested  and  produced.  In 
this  particular,  it  does  not  differ  from  any  contract,  agreement,  or 


ft>,. 
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other  act  of  theirs,  which  has  no  direct  reference  to  a  foreign /ornM,        Shbdosv 
as  the  place  in  which  it  is  to  be  executed.    Its  validity  mnst  be  Patrick*  kt  al. 
decided  by  the  law  of  the  couDtry  which  allows  of  its  being  done, 
and  according  to  the  forms  of  which  it  is  done.    If  it  were  other- 
wise, the  party  would  be  judged  and  concluded  by  laws  to  which 
he  owed  no  obedience  at  the  time  When  he  did  the  act. 

But  although  the  condition  is  not  to  be  considered  as  a  mere 
consequential  effect  of  the  contract  of  marriage,  but  as  an  inde- 
pendent skitWy  still  policy  and  morality  require  that  it  should  be 
regarded  and  treated  in  every  respect  upon  the  same  footing  as  the 
status  of  marriage  with  which  it  is  so  intimately  connected.  The 
relation  which  subsists  between  a  parent  and  his  lawful  child  ai^ 
of  such  high  importance,  and  involve  the  interest  and  claims  of 
such  various  parties  and  families,  that  the  parent  should  at  least 
have  some  previous  knowledge,  both  of  the  time  and  act  by  which 
he  constitutes  the  relation,  and  incurs  the  obligations  which  attend 
it.  Few  have  it  in  their  power  to  obtain  information  with  regard 
to  the  laws  of  any  country,  bnt  of  that  where  they  live.  It  would 
be  unreasonable  in  the  extreme,  therefore,  that  the  skOus  of  a  man's 
child  as  to  legitimacy  or  illegitimacy,  should  depend  upon  the  law 
and  custom  of  a  foreign  land,  with  which  he  was  unacquainted ; 
and  still  less  can  it  be  conceived,  that  it  ever  should  be  the  will 
of  the  parents  to  render  him  legitimate  in  one  place,  and 
illegitimate  in  another. 

Against  this  position  the  Appellant  insists,  that  the  legitimacy  of 
a  child  is  not  the  act  of  the  parent,  and  the  consequence  of  his  will, 
but  that  it  is  the  effect  of  the  contract  of  marriage ;  because  no  deed 
or  act  of  the  parents,  however  solemn,  could  render  the  child  illegi- 
timate, where  a  marriage  has  taken  place.  It  might  be  sufficient  to 
observe,  in  answer  to  this  remark,  that  the  fact  of  marriage,  upon 
which  legitimacy  or  illegitimacy  depends,  is  the  act  of  the  parentS) 
and  depends  upon  their  will ;  and  that  having  once  willed  it,  most 
laws  do  not  suffer  them  to  retract  what  they  have  thus  solemnly 
declared.  But  the  argument  is  defective,  not  only  in  legal  con- 
clusiveness, but  in  matter  of  fact  The  Appellant's  observation  is 
indeed  generally  true,  in  countries  where  Christianity  prevails,  but 
it  is  not  so  universally.  Where  that  rule  obtains,  the  law  prohibitt 
the  individual  from  declaring  his  will  to  legitimate  by  any  other 
means  than  marriage,  which  it  makes  a  conclusive  and  permanent 
declaration  of  that  will,  as  to  the  issue  procreated  under  it.  But 
there  are  countries  where  legitimation  is  not  a  necessary  conse- 
quence of  marriage.  Such  is  the  case  of  what  are  vulgarly  called 
left-handed  marriages  in  parts  of  Germany.  There  are  other  states, 
likewise,  in  which  the  law  allows  of  different  ways  of  legitimation 
besides  marriage.  In  such  states,  the  will  to  legitimate  may  be 
declared  by  such  modes  and  ceremonies  as  the  laws  admit  of.    The 
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Bhiddcn  general  rale,  therefore,  is,  that  the  fact  of  legitimatiDg  a  child 
Patkick  kt  al.  depends  uniyersally  upon  the  parents'  will,  just  as  does  his  buying, 
selling,  or  exchanging  his  property.  But  the  mode  of  declaring  this 
¥rill,  and  carrying  it  into  execution,  is  defined  and  limited  by  the 
laws  and  customs  of  each  particular  country  in  which  it  takes  place, 
and  by  which  it  must  be  ascertained.  For,  if  the  laws  allow  of 
other  modes  of  legitimation  than  marriage,  it  can  admit  of  no 
dispute,  that  the  extent  and  validity  of  the  mode  is  only  to  be 
judged  of  by  the  laws  and  customs  of  the  country  which  admit 
of  it. 

The  next  ailment  used  for  the  Appellant  is,  that  if  the  skOut  of 
the  child  is  to  be  determined  by  the  law  of  the  father's  domicile, 
that  of  the  Appellant's  father  was  not  in  America  solely ;  inasmuch 
as  both  rtUione  originis,  and  from  having  property  in  Scotland^ 
he  was  subject  to  the  jurisdiction  of  the  Ck)urts  of  Scotland.  It  is 
true,  that  the  father  was  subject  to  the  jurisdiction  of  the  Scottish 
Courts,  so  far  as  that  he  might,  upon  these  grounds,  have  been 
successfully  prosecuted  for  payment  of  a  debt,  by  reason  of  his 
having  an  estate  in  that  country.  But  in  what  way  could  any 
question  have  been  tried,  which  involved  the  skUus  of  himself,  his 
wife,  and  children,  none  of  whom  were  either  in  the  country,  or 
had  property,  by  which  they  might  be  subject  to  the  jurisdiction 
of  its  laws  ? 

The  Appellant,  who  is  willing  to  take  the  question  in  its  alter- 
native, next  observes,  that,  supposing  his  legitimacy  does  not 
depend  upon  the  domicile  of  the  fiither,  but  upon  that  of  the  son, 
further  discussion  is,  even  on  that  supposition,  unnecessary ;  because 
the  Appellant  is  domiciled  in  Scotland,  where  he  resides,  and 
where  it  was  desired,  by  his  father's  settlement,  that  he  shoidd  be 
educated.  It  is  not  easy  to  see,  how  an  infant,  who  can  have  no 
will  of  his  own,  can  change  his  domicile.  But  if  the  law  were 
otherwise,  this  compendious  mode  of  deciding  the  case  only  evades 
the  question.  The  point  is  not,  where  he  is  domiciled  now,  but 
what  his  situation  was  at  the  time  of  his  birth,  and  of  his  father's 
death.  If  he  was  then  a  bastard  by  the  law  of  America,  the  only 
country  which  at  that  time  had  a  right  to  judge  of  his  situation, 
even  if  he  should  afterwards  obtain  letters  of  legitimation  in  this 
country,  they  cannot  have  the  effect  of  injoring  third  parties,  or  of 
enabling  American  bastards  to  succeed  to  heritage  in  this  country, 
to  the  prejudice  of  the  lawful  heirs. 

Lastly,  the  Appellant,  despauring  of  success  upon  the  questions 
of  domicile,  gets  out  of  humour  with  them,  and  boldly  takes  up  the 
argument  in  their  defiance.  He  insists,  therefore,  that,  as  the  suc- 
cession to  moveables,  ab  inteskKo,  is  regulated  by  the  law  of  the 
deceased's  domicile,  upon  the  legal  fiction,  that,  having  no  perma- 
nent situi,  they  are  presumed  to  be  in  the  place  of  his  domicile  at 
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the  time  of  his  death  ;  ao,  ex  parittxte  ratianis,  his  right  to  the  real        Shsddcx 
estate  is  to  be  decided  by  the  Ux  loci  rei  sUaSy  since  no  man  has  Patrick  r  al. 
ever  denied,  that  all  questions  concerning  heritable  estates  most 
be  decided  by  the  laws  of  the  countries  where  these  estates  are 
situated. 

The  Respondent  desires  no  other  supposition  to  illustrate  the 
error  of  that  principle  for  which  the  Appellant  contends.  The 
lex  domicilii  is  not  less  extensive  in  its  powers  over  the  defunct's 
moveables,  than  the  lex  loci  rei  tiUB  is  with  reference  to  his 
heritable  estate.  Yet,  was  it  ever  supposed,  that  the  law  of  the 
parent's  domicile  is  not  only  to  regulate  the  succession  to  his 
moveables,  but  that  it  must  likewise  decide,  according  to  its  own 
rules,  upon  the  legitimacy  of  his  children,  under  whatever  circum- 
stances, and  in  whatever  state,  they  were  bom  1 

An  Italian  or  Scotsman,  in  whose  countries  the  law  of  legiti- 
mation, by  a  post  marriage,  prevails,  has,  while  dwelling  in  his 
native  country,  children  by  a  woman  whom  he  afterwards  marries 
there.  Subsequent  to  this  he  becomes  domiciled  in  England,  where 
he  acquires  personal  property,  and  dies.  Is  the  law  of  England  to 
decide  upon  the  legitimacy  of  his  children  by  its  own  rules,  and 
disinherit  them  as  bastards  ?  Yet  if  it  does  not,  how  can  the  lex 
loci  rei  sitce  decide  it  as  to  real  property. 

The  Respondent  does  not  mean  to  deny,  that  neither  the  law  of 
Scotland,  nor  that  of  any  other  country,  in  which  the  feudal  system 
prevailed,  will  suffer  its  rules  respecting  heritable  or  immoveable 
property  to  give  way  to  the  laws  of  another  state.  This  rule  is 
founded  on  that  maxim  already  mentioned,  that  no  state  will  give 
effect  to  the  municipal  institutions  of  another  country,  which  are 
repugnant  to  its  interests  and  its  laws,  and  which  might  be  enacted 
for  the  purpose  of  binding  an  independent  people  in  their  own 
territories.  If  this  argument  be  a  gordian  knot,  it  would  have  been 
cut  at  once,  under  the  common  law  of  Scotland^  because  it  per- 
mitted no  alien  bom  to  inherit  lands  situated  there,  whatever  his 
status  as  to  legitimacy  might  be.  But  it  seems  to  admit  of  solution 
with  no  great  difficulty.  For  it  by  no  means  follows,  that  because 
the  lex  loci  rei  sike  must  be  complied  vrith  to  enable  the  Appellant 
to  succeed  to  real  property,  that  the  status  of  such  an  heir  must  not 
be  as  free  from  stain  or  imputation  by  the  laws  of  his  native 
country,  as  by  those  by  which  he  is  called  to  inherit.  The  Appel- 
lant is  anxious  in  this,  as  he  has  been  in  all  other  parts  of  his  argu- 
ment, to  confound  the  status  of  legitimacy  with  its  legal  conse- 
qnences  in  another  country,  when  ascertained. 

The  AppeUant's  position,  so  far  as  it  applies  to  his  case,  points 
out  the  absurdity  of  the  conclusion  which  he  labours  to  establish. 
The  Summons  in  the  present  action  contains  a  conclusion,  that  the 
Respondent  shall  be  decreed  to  hold  count  and  reckoning  of  the 
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Shsddkm  rents,  mails,  and  dnties,  to  the  Appellant,  as  heir  to  the  deceased 
Patrick  ET  al.  til  mobUihuSy  as  well  as  to  set  aside  the  service  of  the  Respondent. 
As  the  rents  are  moveables,  the  Appellant's  right  to  them  must  be 
decided  by  the  Ux  domicilii,  which  was  America,  where  he  is  held 
illegitimate.  If,  therefore,  his  illegitimacy  is  to  be  regulated  as  to 
real  property  by  the  law  of  Scotland,  where  it  is  situated,  this 
inconsistency  must  arise,  that  while  the  Appellant  claims  heritable 
property,  he  is  legitimate,  and  while  he  claims  moveable  property, 
he  is  a  bastard,  and  that  by  the  same  Court,  upon  the  same  day, 
and  in  the  same  cause,  judging  of  the  same  fact,  viz.  his  birth  in 
America,  he  vnH  be  held  both  a  bastard  and  a  lawful  son  of  his 
father. 

So,  if  William  Sheddm,  the  father,  had  left  personal  property  in 
Scotland  at  the  time  of  his  death,  and  no  real  estate,  the  Appellant 
would  be  confessedly  both  a  bastard  and  an  alien.  But  according 
to  his  argument,  if  a  relation  of  William,  the  father,  should  die 
several  years  subsequent  to  the  father,  and  the  succession  to  a 
landed  estate  should  thereby  open  to  the  father's  heir,  the  Appel- 
lant would  by  that  accident  become  a  natural  bom  subject,  and 
Intimate,  although  he  had  continued  a  bastard  and  an  alien 
perhaps  for  twenty  years  after  his  father's  death.  The  same  rule 
must  apply  to  the  Appellant's  son,  if  the  succession  had  not  opened 
until  after  the  Appellant's  death. 

In  like  manner,  if  the  Appellant's  father  had  debts  owing  to  him 
in  Scotland,  but  had  possessed  no  land  there,  and  his  attorney,  with. 
a  view  of  securing  these  debts,  had  the  day  before  the  father*! 
death  obtained  a  decreet  of  adjudication,  or  taken  an  heritable 
bond,  of  which  the  father  had  never  heard,  still  the  Appellant 
would  be  constituted,  by  the  agent's  act,  a  legitimate  son,  and  a 
natural  bom  subject,  although  his  father  had  never  known  of  the 
proceeding,  and  the  security  had  been  changed  with  a  different 
view. 

These  absurd  consequences  prove  to  demonstration,  that  the  role 
of  succession  to  real  property  has  no  connection  with  the  present 
case.  The  legitimacy  of  children  is  a  mere  matter  of  fact,  to  be  . 
determined  by  the  law  of  the  country  where  the  child  was  bom, 
and  his  parents  domiciled.  When  that  fact  is  ascertained,  the  law 
of  succession  operates  upon  it,  and  takes  care  that  the  heir  desig* 
nated  by  such  means  shall  succeed  according  to  its  ovm  niles« 
But  it  cannot  be  conceived,  that  the  law  of  Scotland  treats 
foreigners  with  greater  courtesy,  and  puts  them  in  a  better  situation 
than  if  they  were  at  home,  and  that  in  a  question  of  succession,  it 
considers  children  as  legitimately  bom  in  America,  when,  by  the 
law  of  that  country,  it  is  demonstrated  that  they  were  bom 
bastards. 
Rospoudcut's  ^^  ^^'^^  ^^  ^^  present  nature  has  been  solemnly  decided  in  the 
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Coarts  of  Scotland.  One,  corresponding  in  circamstances,  excepting 
that  the  parents  lived  and  were  married  in  England,  occurred  some 
years  ago,  in  which  the  son,  born  antecedent  to  his  parents' 
marriage,  withdrew  his  claim  to  the  Scottish  estate.  As  the 
parents  were  of  rank  and  fortune,  they  could  not  have  done  ao 
unless  warranted  by  the  clear  and  decisive  opinion  of  counsel. 
That  case  appears  to  have  been  considered  by  Lord  Kaimes,  who 
gives  his  opinion  without  reserve  upon  it. 

His  Lordship  8a3r8,  ''under  ih»  head  of  covenants,  marriage 
comes  celebrated  abroad;"  and  then  observes,  that  a  foreign 
marriage,  if  celebrated  according  to  the  law  of  the  country,  would 
be  effectual  in  Scotland.  He  then  says,  *'  According  to  the  doctrine 
here  laid  down,  a  child  ought  with  us  to  be  held  legitimate  by  a 
subsequent  marriage,  pnmded  the  marriage  cerenMn^  was  performed 
in  a  country  where  such  is  the  law :  because  marriage  in  such  a 
country  must  import  the  will  of  the  father  to  legitimate  his  bastard 
children.  But  we  cannot  justly  give  the  same  effect  to  a  marriage 
celebrated  in  a  country  where  the  marriage^  as  in  England,  haih 
not  the  effect  of  legitimation.  The  reason  is,  that  marriage  in  that 
country  is  not  a  proof  of  the  father's  will  to  legitimate  '*  (t). 

The  principle  likewise  upon  which  legitimation  per  subsequens 
matrimonium  is  supported,  in  the  law  of  Scotland,  is  as  hostile  to 
the  Appellant's  case  as  the  opinion  of  Lord  Kaimes,  By  fiction  of 
law,  the  marriage  is  supposed  to  have  been  contracted  before  the 
child  legitimated  was  begotten  (Jt),  But  this  presumption  is  liable 
to  be  rebutted  by  circumstances  in  the  condition  of  the  parents, 
which  show  that  they  could  not  have  been  married  at  the  time  of 
the  birth.  Thus,  if  either  was  married  to  a  third  person  at  ths 
period  of  conception,  although  both  were  free  at  that  of  the  birth, 
the  legitimation  cannot  proceed  by  subsequent  marriage  (/).  The 
principle  which  prohibits  the  presumption  in  that  case  extends  to 
the  present,  in  as  much  as  by  the  law  of  America,  where  the 
Appellant  was  bom,  and  his  parents  domiciled,  it  could  not  take 
place.  There  is  a  prohibition  in  his  native  country  against  it, 
according  to  whose  laws  he  was  bom,  and  must  ever  continue 
illegiiimate.  No  marriage  could  exist  there  without  actual  cele- 
bration, and  this  is  in  itself  a  complete  legal  bar  to  any  presumption 
of  an  anterior  marriage. 

But  the  Respondent  humbly  submits,  that  whatever  the  difficulty 
of  this  question  may  be,  it  is  unnecessary  for  your  Lordships  to 
decide  upon  it  in  the  present  case.  The  Appellant  was  bom  in 
America  after  the  independence  of  that  country  had  been  acknow- 
ledged by  Great  Britain  in  1783.  According  to  the  law  as  it  stood 
antecedent  to  the  union  of  the  kingdoms  of  England  and  Scotland^ 
he  was  an  alien,  bom  extra  fidem  domini  regis;  and  being  the 
natural  born  subject  of  a  distinct  and  independent  state,  could  neither 
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ra)7Co.2,l. 
Black.  Gomm. 
a  1,0. 10,  p.  871. 


Or)  8  Diet  Doda. 


(»)  Appellant's 
InformatioD. 


enjoy  nor  succeed  to  a  feudal  subject  in  the  country  of  Sooiland,  to 
whose  SoTereign  he  owed  no  allegiance  as  a  duty  incident  to  his 
birth.  It  is  stated  by  Mr.  Erskine,  that  "  as  this  doctrine  has 
obtained  in  most  countries  which  have  adopted  the  feudal  plan,  it 
may  be  affirmed,  notwithstanding  the  authority  of  Craig ,  Lib.  I. 
Dieg.  4,  §  7,  that  it  has  been  also  rigorously  observed  in  Scat' 
land*'  (m),  and  '*it  was  unanimously  adjudged,  Falc.  ii.  66  (n), 
that  an  alien  could  not  succeed  to  a  land  estate  in  Scotland  without 
naturalisation  by  authority  of  Parliament "  (o). 

The  civil  law  seems  to  have  admitted  the  same  rule  (p),  and  it 
was  scrupulously  adhered  to  in  England  (q).  That  this  part  of  the 
law  should  correspond  in  England  and  Scotland^  is  required  by  the 
most  obvious  policy  ;  for,  as  the  privileges  and  rights  of  the  natives 
of  both  countries  are  equal,  the  regulations  which  respect  the 
rights  of  their  offspring  bom  out  of  the  allegiance  of  the  Crown  of 
Qreat  Britain  should  be  the  same  in  both.  The  Lords  of  Session 
were  principally  influenced  by  the  weight  of  the  principle  in  their 
decision  upon  the  case  of  Leslie  v.  Gordon,  already  cited  (r).  It 
is  to  be  observed  also,  that  the  coincidence  of  their  law,  so  far  as 
it  is  manifested  by  judicial  decision,  is  uniform  and  complete,  and 
that  the  rights  of  the  children  of  British  parents  bom  in  the  domi- 
nions of  a  foreign  Prince,  are  regulated  in  both  parts  of  the  kingdom 
by  the  same  provisions  in  the  same  statutes. 

It  was  properly  admitted  in  the  Court  below  (a),  as  a  point  too 
clear  to  be  capable  of  dispute,  that  the  Appellant  was  an  alien,  and 
incapable  of  succeeding  to  the  estate  of  Rughwood  unless  he  is 
entitled  to  the  benefit  of  the  naturalising  statutes  of  7th  Anne,  c.  5, 
and  4th  Geo.  2,  c.  21. 

The  Respondent  does  humbly,  but  with  unshaken  confidence 
contend,  that  he  comes  neither  within  the  letter  nor  the  spirit  of 
these  statutes,  but  remains  an  alien  bom,  unnaturalised,  and  inca- 
pable of  inheriting  real  property. 

The  words  of  7th  Anne,  c.  5,  'are,  ''  that  the  children  of  aU 
natural  horn  subjects,  bom  out  of  the  ligeance  of  her  Majesty,  &c, 
shall  be  deemed,  adjudged,  and  taken  to  be  natural  bom  subjects 
ijfthis  kingdom  to  all  intents.**  Some  doubts  seem  to  have  been 
entertained  whether  it  was  not  required  by  this  Act,  that  the 
mother  should  be  a  natural  bom  subject  as  well  as  the  father,  in 
order  to  give  their  children  the  benefit  of  the  statute,  or,  if  not, 
whether  the  privilege  did  not  extend  to  children  bom  of  mothers 
who  were  natural  bom  subjects,  although  the  father  was  an  alien. 
The  4th  Geo*  2,  c.  21,  in  conformity  to  the  provision  of  antecedent 
Acts  upon  the  subject,  confined  this  privilege  to  the  children  of 
British  f&thers.  The  material  words  are,  "  That  all  children  bom 
out  of  the  ligeance  of  the  Crown  of  England,  or  of  Chreat  Britain, 
whose  f&thers  were  or  shall  be  natural  bom  subjects  of  the  Crown 
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of  England  or  of  Cheat  Britain,  at  the  time  of  the  hirth  of  such        Shtodbv 
children  respectively,  shall  be  adjudged  and  taken  to  be,  and  are  Patrick'  ct  al. 
hereby  declared  to  be  natural  bom  subjects  of  the  Crown  of  Great 
Britain:' 

It  neither  is  nor  can  be  denied,  that  a  bastard,  as  being  nuUius 
filiuSy  is  not  a  child  within  the  meaning  of  these  Acts,  and  that 
such  a  person,  although  the  offspring  of  British  parents,  is,  when 
bom  out  of  his  Majesty's  allegiance,  as  much  an  alien  by  the 
law  as  it  now  stands,  as  he  would  have  been  if  these  statutes  had 
never  passed.  But  while  the  Appellant  admits  this  position,  he 
argues  that  his  alienage  is  taken  off  by  the  subsequent  marriage  of 
his  father  and  mother;  and  contends,  ''That  the  fiction  of  law 
which  establishes  his  legitimacy,  supposes  his  parents  to  have  been 
married  at  the  time  he  was  begotten,  so  that  he  was  legitimate  from 
his  very  birth  (0 ; "  or,  as  is  expressed  in  another  part  of  the  (0  Appellant's 
Appellant's  Information,  "  he  is  in  the  sense  of  law  held  to  be 
hfilius  Ugitimua  from  the  beginning  (ii)."  ^^^  ^^  ^,^^ 

The  Respondent  humbly  contends,  in  opposition  to  this  argu- 
ment, that  the  supposed  fiction  of  law  can  work  no  such  effect. 
The  statute  seems  worded  so  as  to  anticipate  this  ailment,  and 
guard  against  the  consequences  to  be  deduced  from  it.  It  requires 
that  the  father  should  be  a  natural  bom  subject  at  the  time  of  the 
Child's  birth.  But  it  is  impossible  to  say  that  this  child  had  a 
father  who  was  a  natural  bom  subject  at  the  time  of  the  birth, 
when  in  contemplation  of  law  he  had  no  father  at  that  period,  either 
alien  or  native.  This  construction  is  in  strict  conformity  with  the 
ancient  law,  which  held,  that  the  question  of  alien  or  naturalbom 
subject  depended  solely  upon  the  fact  of  birth  within  the  King's 
ligeance  {x)  ;  and  that  a  person  who  is  an  alien  at  the  moment  of  (x)7Co.  16  A. 
his  birth,  never  can  come  under  the  description  of  a  natural  bom  cS^wr^iUiMay! 
subject,  whose  subjection  commences  with  his  birth,  and  from  J^***  *^»  ^^* 
whom  natural  allegiance  is  due  to  the  Sovereign  within  whose 
dominions,  and  under  whose  protection,  he  came  into  the  world. 
Thus  natural  allegiance  is  defined  by  Lord  Chancellor  Ellesmere^^ 
"  Ligeantia  naturalie,  abschUaj  pura,  et  indefinita,  is  due  by  nature 
and  birthright,  and  is  called  alta  ligeantia,  and  he  that  oweth  it  is 
called  stdfditus  natus  (y)/*  (y)  Case  ofooK 

The  Appellant  was  not  a  natural  bom  subject  of  Great  Britain  ** 
within  this  or  any  other  definition  of  the  term  known  to  the  law 
of  England  or  Scotland,  either  at  the  time  of  his  birth,  or  for  six 
years  afterwards.  If  he  had  been  the  reputed  son  of  an  English- 
man having  lands  in  England,  no  act  of  his  supposed  father  could 
enable  him  to  succeed  to  such  lands,  or  hold  them  by  any  species 
of  legal  conveyance.  Upon  what  principle,  then,  can  it  be  con- 
tended, that  a  Scotchman,  domiciled  in  America,  shall  have  power, 
by  a  subsequent  marriage,  to  confer  upon  his  illegitimate  child, 
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Shbddbk  twenty  years  after  his  birth,  all  the  privileges  of  a  natural  subject, 
Patrick'  bt  al.  when  an  Englishman  has  no  such  power.  But  the  argument  goes 
eyen  farther.  If  the  Appellant  is  held  to  be  a  natural  bom  subject, 
so  as  to  succeed  to  lands  in  Scotland^  he  must  of  course  be  held 
a  natural  bom  subject  in  England,  since,  by  the  Articles  of  Union, 
the  rights  and  privileges  of  the  subjects  of  both  countries  are 
declared  to  be  the  same.  A  Scotsman  has  by  these  means,  there- 
fore, a  power,  not  only  of  legitimating  his  bastards,  and  rendering 
them  capable  of  succeeding  to  real  property  in  his  own  country,  but 
in  England  also,  and  that  when  no  act  of  an  Englishman  can  do  it 
in  either.  In  such  an  interpretation  of  the  law,  there  is  no  principle 
of  reciprocity ;  and  it  is  in  direct  contradiction  to  the  4th  Article 
of  the  Act  of  Union,  which  declares,  "  That  there  shall  be  a  com- 
munication of  all  other  rights,  privileges,  and  advantages,  which  do 
or  may  belong  to  the  subjects  of  either  kingdom,  except  when  it  ia 
otherwise  expressly  agreed  in  these  articles.'*  It  seems  impossible 
to  maintain,  therefore,  that  the  legislature  have  by  the  same  words, 
in  the  same  statutes,  conferred  such  very  different  privileges  on 
its  subjects,  according  as  they  are  bom  on  this  side  or  beyond 
the  Tweed. 

Cases  have  occurred  more  frequently  in  England  upon  the  subject 
of  alienage  than  in  ScaUand,  owing  to  its  extensive  continental 
dominions,  and  the  consequent  fluctuations  of  conquest  and  cession 
of  territorial  dominions.  To  the  decisions  which  have  occurred  in 
the  law  of  England  upon  the  subject,  the  Respondent  appeals ; 
not  only  as  illustrative  of  what  the  law  of  Scotland  is,  but  (for  the 
xeasons  already  submitted  to  your  Lordships)  as  giving  the  rule 
upon  the  conmion  question  of  alienage   to    both  parts  of  the 

SSfth'i?^rf      By  the  law  of  England  the  criterion  of  natural  allegiance,  or 

the  two  conn-      what  constitutes  a  suhditus  natuSy  is  fixed  and  determined  by  the 

onThu'crut^ct-  ^^^  alone,  and  depends  upon  it    Unless  a  person  owes  at  that 

GOTdo^  s^ct '  °^<*°*®°^  natural  allegiance  to  the  crown  of  Ch-eat  Britain^  no  snb- 

Deeia.  281,  voce     sequent  circumstance,  nor  fiction  of  law,  can  remove  the  condition 

orwgn.  ^^  alienage.    If  fiction  or  convenience  could  alter  a  role  so  wisely 

inexorable,  it  is  most  natural  that  it  should  have  operated  in  cases 

of  persons  who,  not  being  bom  under  the  allegiance  of  the  crown 

of  England  before  the  xmion  with  Scotland,  or  that  of  Great 

Britain  since,  became  subjects  to  the  King,  either  by  compact  or 

conquest.    But  it  is  held,  that  persons  of  this  description,  called 

amtenaH,  do  not  possess  the  right  of  taking  or  of  inheriting  lands, 

although  such  as  are  pottnati  enjoy  the  privilege.    Such  a  provision 

would  also  be  made  most  naturally  in  favour  of  alien  women,  who 

intermarry  with  Scottish  or  English  husbands ;  and  yet,  by  the 

S.?tX'i^*».     ^^"^  ®^  England  (a),  such  a  woman  is  not  entitled  to  dower,  nor  in 

Si  ^^t^  Scotland  to  her  terce  (6).    The  cases  therefore  put  by  the  Appel- 

I>ict.ofI>ecis. 
281. 
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lant,  that  the  alien  husband  of  a  woman  having  an  estate  in        Sheddkn 
Scotland  would  be  entitled  to  the  benefit  of  conrtesy,  and  an  alien   Patrick  r  al. 
wife  to  her  terce,  are  not  law  (c).  .^y  info^tion 

Bat  this  point,  that  no  fiction  of  law  can  operate  to  naturalise  ^"'  Appellant. 
those  who  were  aliens  at  the  time  of  their  birth,  does  not  rest  npon 
analogy  or  the  inference,  that  if  it  existed  at  all,  it  mast  have 
obtained  in  cases  which  seem  more  strongly  to  require  its  appli* 
cation,  npon  grounds  of  political  and  moral  expedience.  The  law 
has  been  expressly  declared  to  be  so  by  the  first  legal  authorities ; 
and  the  reasons  which  they  assign  for  their  opinion  go  directly  to 
the  root  of  the  Appellant's  argument. 

Thus  it  is  observed  by  Lord  Baconj  in  arguing  the  case  of  the 
Scottish  postnati^-**  If  any  conceive  that  the  reasons  for  the  post- 
nati  might  serve  as  well  for  the  antenati,  he  may,  by  the  distri- 
bution we  have  made,  plainly  perceive  his  error.  For  the  law 
looketh  not  back,  and  therefore  cannot,  6^  any  matter  ex  post  facto 
after  birthy  alter  thcitate  of  the  hirth{d)r  The  words  of  Lord  Chief  WHStTr.  so. 
Justice  Vaugkany  in  the  case  of  Craw  versus  Ramsay,  which  came 
before  the  Court  of  Common  Pleas,  HiU,  21  &  22,  Car.  2,  are  more 
explicit,  and  seem  to  meet  in  terminis  the  case  at  present  before 
your  Lordships.  "  But  then,  since  all  ligeance  and  subjection  are 
acts  and  obligations  of  law  (for  a  man  owes  no  ligeance  excluding 
all  civil  law),  but  a  man  is  said  to  be  a  natural  sutyect,  because  Am 
subjection  begins  with  his  birth,  that  is,  as  soon  as  he  can  be  subject ; 
and  a  king  is  said  to  be  a  man's  natural  prince,  because  his  pro- 
tection begins  as  soon  as  the  subject  can  be  protected  ;  and  in  the 
same  sense  that  a  country  where  a  man  is  bom  is  his  natural 
country,  or  the  language  he  first  speaks  is  his  natural  tongue; 
why  should  not  an  act  of  law,  making  a  man  as  if  he  had  been 
bom  a  subject,  work  the  same  effect  as  his  being  bom  a  subject, 
which  is  an  effect  of  law  ? " 

One  of  the  answers  which  this  very  leamed  Judge  gives  to  the 
doubt  raised  by  him  in  the  latter  part  of  the  preceding  sentence  is 
decisive  of  the  present  question.  He  says,  '^  No  nonoN  can  make 
a  natural  subject ;  for  he  is  correlative  to  a  natural  Prince,  and 
cannot  have  two  natural  Sovereigns  (but  may  have  one  Sovereign, 
as  a  Queen-Sovereign,  and  her  husband,  in  two  persons),  no  more 
than  two  natural  fathers,  or  two  natural  mothers.  But  if  a  fiction 
could  make  a  natural  subject,  he  hath  two  natural  Princes,  one 
where  he  was  bora,  and  the  other  where  naturalised"  («).  (e)  cmwv.  Ram- 

Unless  these  statutes  are  held  strictly  to  relate  to  the  actual  time  Sfp.^79^^ 
of  birth  of  the  person  who  claims  to  be  naturalised  under  them,  n>.  ^.  '2  Vent, 
and  not  to  admit  of  retrospect,  various  questions  must  arise,  which  other i^uby° 
would  throw  the  line  of  succession  into  uncertainty  and  confusion,     ^u^lrood  v. 

Thus  suppose  the  lands  of  Rughwood,  instead  of  descending  in   ^^;  ^^ 
fee  to  the  right  heir  of  William  Shedden,  the  father,  had  h^en,  ment.iVent.4i3. 


566  CASES   IN   THE   HOUSE   OF   LORDS. 

Shsddek  settled  by  another  person,  onder  a  deed  of  tailzie,  upon  the  eldest 
Patrick  ET  al.  Bon  of  William  Sheddm,  who  should  be  in  life  at  the  time  of  the 
Bettler*8  death,  and  his  heirs-male ;  and  if  he  should  have  no  sons 
then  living,  then  upon  the  eldest  son  of  John  and  Marian  Patrici, 
the  Respondent's  father  and  mother,  as  sabstitute.  If  the  supposed 
settler  had  died  previous  to  the  marriage  of  William  Shedden,  the 
futher,  with  Ann  Wilson,  it  seems  impossible  to  deny  that  the 
Respondent  must  have  been  served  heir  of  entail,  and  could  have 
made  up  a  lawful  title  to  the  estate.  But  if  the  Appellant's  ail- 
ment be  just,  the  subsequent  marriage  of  his  parents  would  cany 
back  his  legitimation  to  the  time  of  his  birth,  and  divest  the 
Respondent  of  his  rights. 

It  may  be  put  as  a  farther  case,  that  if  William  the  Appellant 
had  arrived  at  the  years  of  legal  discretion  previous  to  this  mar- 
riage,  and  had  purchased  lands  in  England  and  Scotland,  such 
estates  would  have  devolved  to  the  Crown ;  yet,  upon  the  principle 
which  it  is  contended  is  to  naturalise  the  Appellant  in  this  case  a 
subsequent  marriage  of  his  parents,  at  any  period  however  remote^ 
would  divest  the  rights  of  the  Sovereign,  and  vest  the  lands  in  the 
Appellant  by  a  fiction  of  antedated  legitimation. 

Neither  are  the  consequences  of  such  a  construction  confined  to 
civil  rights.  If  the  Appellant  is  entitled  under  the  statutes  to  all 
the  privileges  of  a  natural  bom  subject  from  the  period  of  his  birth, 
he  is  by  the  same  statutes  rendered  liable  to  all  the  pains  and 
penalties  incident  to  a  violation  of  the  allegiance  and  duties  of  a 
subject.  If  war  had  taken  place  between  England  and  America 
previous  to  the  parents'  marriage,  and  the  Appellant  had  been 
ctL^iixied  flagrante  heUo  by  his  Majesty's  forces,  he  must  have  been 
considered  as  a  prisoner  of  war.  Can  it  admit  of  argument,  that 
the  subsequent  act  of  his  parents,  etiam  in  articulo  mortis,  shall 
convert  this  American  into  a  traitor,  and  subject  him  to  all  the 
penalties  and  disabilities  of  high  treason  ? 

Such  a  consequence  cannot  be  sustained  upon  any  sound  prin- 
ciple of  policy  and  justice.  The  relation  of  natural  Prince  and 
natural  bom  subject  gives  rise  to  reciprocal  and  corresponding  rights 
and  duties  in  the  several  parties.  The  subject  is  entitled  to  pro- 
tection, even  with  the  whole  force  of  the  state,  and  to  enjoy  landed 
property  in  the  country  over  which  the  Prince  exercises  dominion. 
The  Sovereign  is  entitled  to  all  those  duties  from  his  subject  which 
are  comprehended  in  the  term  allegiance.  As  nothing  can  carry 
back  the  subjects'  duties  and  allegiance  beyond  the  time  at  which 
the  act  of  naturalisation  is  done  to  create  this  relation,  nothing 
short  of  an  express  legislative  Act  can  give  him  prior  enjoyment  of 
those  privileges  and  immunities,  which  are  the  equivalents  conceded 
by  the  Sovereign  in  commutation  for  such  duties.  If  the  one  is 
impossible,  the  other,  which  is  a  correlative  right,  cannot  exist. 
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The  obligation  between  natural  bom  subject  and  prince  is  in       BasDOEir 
the  nature  of  a  compact,  which  neither  can  create  or  recede  from  Patrick' n  al. 
bat  by  mutual  consent.    Nemo  potest  exuere  patriam,  is  a  maxim  poet.  Crown 
of  the  law  of  England,  as  well  as  of  the  civil  law ;  and  the  relation  ^^»  ^^ 
cannot  be  created  by  the  party  himself,  any  more  than  it  can  be 
destroyed.    But,    according   to    the    Appellant's   alignment,  two 
indifferent  persons  may,  by  their  voluntary  act,  interfere  in  the 
relation  between  sovereign  and  subject,  and  create  or  keep  back 
that  high  connection,  which  neither  subject  nor  sovereign  could  do 
of  himself.    It  concedes  to  the  flagitious  parents,  as  the  price  and 
premium  for  antecedent  incontinence,  the  royal  privilege  of  imposing 
their  offspring  upon  their  prince,  as  his  natural  and  legitimate 
subjects. 

The  law  of  Scotland,  prior  to  the  union,  admitted  of  no  such 
consequences,  and  the  statutes  enacted  since  have  made  n6 
alteration.  On  the  contrary,  by  the  anxious  and  sedulous  use  and 
repetition  of  the  words  "  natural  bom,**  as  well  aa  other  provisions 
in  the  various  acts  passed  on  the  subject,  it  is  demonstrated  that 
the  legislature  meant  to  rest  the  privilege  of  naturalisation  upon 
the  time  of  birth.  And  it  is  an  aigument  never  to  be  forgotten, 
that  this  construction  of  the  words  of  the  statutes,  according  to 
their  direct  and  obvious  sense,  gives  that  uniformity  of  operation  t6 
the  law  in  England  and  Scotland,  which  upon  every  principle  of 
reason  and  justice,  as  well  as  in  the  trae  spirit  of  the  articles 
of  union,  it  is  most  desirable  to  establish.  In  the  same  spirit  the 
legislature  has  not  extended  the  privileges  of  naturalisation  to  the 
children  of  naturalised  parents  bom  in  alienage,  while  their  fathers 
were  aliens.  Thus  a  foreigner  may  be  naturalised  by  letters  of 
denization,  or  a  particular  statute,  or  if  he  lives  seven  years  in  his 
"Majesty's  colonies,  by  13  George  II.  cap.  7.  A  foreign  seaman,  if 
he  serve  two  years  in  the  British  service  in  war  time,  is  naturalised 
under  13  George  II.  cap.  3 ;  and  one  who  serves  three  years  on 
board  English  ships  employed  in  the  whale  fishery,  receives 
the  same  privilege  under  22  George  II.  cap.  45.  But  their 
children  bora  abroad  before  the  parent  is  naturalised  are  con- 
sidered as  a  species  of  antenati,  and  expressly  excluded  by  the 
words  of  the  statutes  from  the  privileges  attached  to  native 
British  subjects. 

There  is  as  much  reason,  if  not  more,  that  the  subsequent  con- 
dition of  the  father  should  be  referred  back  to  the  antecedent  birth 
of  the  SOD,  as  that  the  subsequent  condition  of  the  child  should  be 
carried  back  to  the  same  period.  The  legislature  having  refused  it 
in  the  former  case,  is  decisive  that  tliey  intended,  in  the  spirit  of 
the  common  law,  that  the  condition  of  the  party  at  the  season 
of  his  birth  should  exclusively  and  conclusively  decide  whether  he 
was  to  be  a  natural  born  subject  or  an  alien,  and  that  no  fiction  of 


appealed  againtU 
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Sbxddsh        law,  or  subsequent  act  of  the  party,  or  his  parents,  should  alter  his 
Patrick'  it  al.  condition  in  this  respect. 

The  Court,  of  this  date,  pronounced  the  following  Interlocutor  : 
1  Jul    1808  "  ^°  report  of  Lord  Polkemmet,  and  having  considered  the  mutual 

interio^t^r^  ^  informations  for  the  parties,  and  heard  their  counsel  in  presence, 
they  repel  the  reasons  of  reduction,  assoilzie  the  Defender,  and 
decern:  but  supersede  extract  till  the  third  sederunt  day  in 
November  next." 

Against  this  Interlocutor  the  Appellants  have  appealed  ;  but  the 
Respondent  hopes  that  .your  Lordships  will  affirm  the  same,  for  the 
following  among  other 

REASONS. 

L  Because  the  legitimacy  or  illegitimacy  of  the  Appellant  must 
be  determined  according  to  the  laws  of  America,  where  his  parents 
were  domiciled  and  himself  bom ;  and  by  the  laws  of  that  country 
he  is  illegitimate. 

II.  Because  he  does  not  come  within  the  provisions  of  7  Anne^ 
cap.  5,  and  4  Oeorge  II.  cap.  21,  by  which  the  children  of  the 
King's  male  subjects  are  naturalised,  although  bom  out  of  his 
allegiance,  and  enabled  to  succeed  to  landed  property  in  this 
kingdom  ;  for  the  Appellant  being  clearly  iUegitimate  when  bom, 
was  not  the  child  of  a  natural  bom  subject  at  the  time  of  birth,  to 
which  period  these  statutes  alone  apply. 

SAML.  ROMILLY. 
M.  NOLAN. 


The  cause  was  put  in  the  paper  for  hearings  and  wa» 
argued  on  the  22nd,  24th,  26th,  and  29th  of  February, 
1808.  The  counsel  for  the  Appellant  were  Mr.  Adam 
and  Mr.  Brougham,  For  the  Respondent,  Sir  Samuel 
Ramilly  and  Mr.  Nolan.  The  Lord  Chancellor  (Lord 
Eldon)  and  Lord  Redesdale  attended  throughout. 
There  is,  however,  no  report  of  what  passed  upon  the 
argument. 

On  the  8rd  of  March,  1808,  the  Lord  Chancellor 
(Lord  Eldon)  and  Lord  Redesdale  being  again  present, 
it  was  moved  and  carried  that  the  interlocutor  of  the 
Court  below  should  be  affirmed.  Of  this  judgment 
the  only  record  remaining  is  but  the  formal  entry 
which  appears  in  the  Journals  of  the  House ;  no  note^ 
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taken  at  the  time^  of  the  opinions  delivered  being  now       8h«dd«w 
forthcoming  (a).  ^^^^' "  ^ 

The  AppeUant  was  fifteen  years  of  age  when  this 
judgment  was  pronounced.  He  appears  soon  after- 
wards to  have  entered  into  the  naval  service  of  the 
East  India  Company;  but  this  employment  he  relin- 
quished for  merchandise^  which  he  prosecuted  till  1833^ 
when  he  finally  returned  to  Great  Britain. 

On  the  28th  of  February,  1848  (precisely  forty  years 
after  the  judgment  of  the  House  of  Lords  had  been 
pronounced),  he  commenced  firesh  proceedings  in  the 
Court  of  Session  for  the  purpose  of  recovering  the 
Roughwood  Estate.  To  do  this  it  was  considered 
necessary  to  get  rid  of  the  interlocutor  of  the  Court  of 
Session  in  1803,  and  of  the  judgment  pronounced  by 
the  House  confirming  it  in  1808. 

With  this  view,  the  Appellant's  summons  (one  of 
Reduction  and  Declarator)  was  directed  against  William 
Patrick,  writer  to  the  Signet,  and  against  Robert 
Shedden  Patrick,  the  heir  at  law  of  that  Robert 
Patrick  who  had  been  the  successful  Defendant  in  the 
former  litigation. 

The  summons,  after  asserting  the  Appellant's  legiti- 
macy, and  consequent  title  as  the  only  lawful  son  of 
William  Shedden  aforesaid,  proceeded  to  state  as 
follows : — 

The  said  William  Shedden,  father  of  the  Pnrsaer,  was  bom  in 
Scotland  of  Scotch  parents,  his  father  being  proprietor  of  the  said 
estate  of  Roughwood,  in  the  county  of  Ayr.  His  domicile  of 
origin,  therefore,  was  Scotch,  and  which  Scotch  domicile  he  never 
either  lost  or  abandoned.  He  resided  for  some  time  in  Virginia,  in 
North  America,  then  a  British  colony,  principally  engaged  in  taking 
charge  of  British  interests,  or  in  the  sale  of  British  manofactores, 
being  connected  in  business  with  Mr.  M'Call  of  Glasgow.    He 


(a)  That  the  case,  however,  excited  great  interest  and  attention 
is  clear  from  the  fact  that  Lord  Eldon  invited  Mr.  Brougham  to 
publish  an  account  of  it 

p  p  2 
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Sheddkn  visited  Scotland  once,  or  oftener,  during  his  said  sojourn  in  Virginia. 
Patbiok  n  AL.  He  also,  during  that  period,  succeeded  to  the  estate  of  Roughwood, 
in  Scotland,  as  heir-at-law  of  his  father,  the  management  of  which 
estate  he  committed  to  his  friends  in  Scotland,  and  more  par- 
ticularly, first,  to  his  hrother-in-law,  John  Patrick,  Esq.,  of  Treame, 
and  thereafter  to  his  nephew,  the  Defender,  William  Patrick,  as 
commissioners  or  factors,  retaining  the  property  of  the  estate  itself, 
with  a  view  to  his  return  to  Scotland.  Upon  the  breaking  out  of 
the  American  Revolution,  he  fled  to  Bermuda,  as  a  British  colony 
and  place  of  safety,  together  with  his  cousin  and  future  partner, 
Mr.  Robert  Shedden,  where  he  resided  until  the  peace  and  declara- 
tion of  independence.  Whilst  resident  at  Bermuda,  he  wrote  (as 
now  appears)  a  long  letter  to  his  brother-in-law,  John  Patrick, 
dated  19th  April,  1783,  referring  to  the  preliminary  treaty  for 
peace,  which  had  just  been  concluded,  intimating  his  purpose  of 
going  to  New  York  to  see  his  partner,  Mr.  Robert  Shedden ;  and 
further  stating, — "  He  is  about  going  home,  and  I  wish  to  do  so  too ; 
but  cant  determine  my  route  till  I  see  him.  I  earnestly  wish  to 
see  my  native  country,  and  settle  there  for  life.  Do  look  out  some 
cheerful,  accomplished,  prudent,  and  agreeable  lady  for  me,  by  the 
time  I  come  home,  for  I  think  I  shall  not  be  long  without  a  wife,  if 
I  can  meet  with  one  I  think  I  can  be  happy  with,  who  will  have 
me.  But  all  this  in  due  time."  And  after  a  good  deal  of  domestic 
intelligence,  intimating  his  having  sent  home  presents  to  his  sisters 
and  relations,  adding,  **  I  beg  you'll  do  in  my  affairs  what  you  think 
best — pay  off  principal  and  interest  as  fast  as  you  can,  and  leave  the 
lands'*  (meaning  the  estate  of  Roughwood,  &c.)  "out  of  tack  till  I 
come  here,  which  I  hope  will  not  be  far  distant.  Remember  me  in  the 
most  affectionate  and  kindest  manner  to  all  my  nephews  and  nieces 
-—George  Shedden  and  all  my  relations ; — also  to  J.  Cockbum,  and 
let  him  know  his  papa,  and  brothers  and  sister,  are  all  well.  We 
have  no  news.  We  all  dislike  the  peace,  which  is  very  humiliating 
10  Great  Britain."  He  left  Bermuda  and  returned  to  New  York, 
soon  after  the  date  of  the  above  letter,  for  the  purpose  of  winding 
up  his  affairs,  preparatory  to  his  intended  return  to  Scotland.  But 
owing  to  various  impediments  and  obstructions,  and  more  especially 
in  consequence  of  the  difficulties  encountered  by  British  loyalists  in 
realising  their  property  and  effects  after  the  peace,  he  was  detained 
at  New  York  much  longer  than  he  contemplated  or  intended. 
During  the  whole  period  of  his  said  residence  in  New  York,  he 
adhered  to  his  purpose  of  returning  to  Scotland,  as  his  native 
country.  He  retained  his  heritable  estate  there, — kept  up  his 
intercourse  with  his  friends  and  relations  in  Scotland, — and,  in 
particular,  he  abstained  horn  taking  any  steps  for  the  purpose  of 
naturalising  himself  as  an  American  citizen.  He  latterly  feU  into 
bad  health,  whereby  his  stay  in  New  York  was  still  fiirther  pro- 
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longed.  It  was  during  this  last  temporary  residence  in  New  York  BRmDM 
that  he  formed  an  intimacy  and  connection  with  Miss  Ann  Wilson,  Patbick  wt  au 
mother  of  the  Pursner,  William  Patrick  Ralston  Shedden,  and  of 
which  connection  there  were  bom  the  Pursuer  and  a  daughter. 
With  the  special  view  and  avowed  purpose  of  legitimating  the 
Pontuer  and  his  sister,  the  Pursuer's  s^d  father  married  the  said 
Ann  Wilson,  the  Pursuer's  mother,  at  New  York  on  or  about  the 
7th  day  of  November,  1798.  He  died  at  New  York  on  or  about 
the  13th  day  of  November,  1798.  At  the  period  of  his  death,  as 
well  as  that  of  his  said  marriage,  he  retained,  as  he  had  done  all 
along,  a  fixed  purpose  and  intention  of  returning  to  Scotland  as  his 
native  country.  This  purpose  and  intention  he  avowed  and  de- 
clared, by  letters  and  otherwise,  to  his  friends  and  relations,  and 
more  particularly  to  the  Defender,  WiUiam  Patrick.  The  Pursuei's 
father  thus  never  lost  or  abandoned  his  Scotch  domicile  of  origin  ; 
and  he  remained,  both  at  the  date  of  his  marriage,  and  at  the  time 
of  his  death,  a  domiciled  Scotsman.  Farther,  the  Defender^ 
William  Patrick,  was  expressly  informed  that  the  Pursuer's  father 
had  solemnised  said  marriage  with  the  Pursuer's  mother,  for  the 
purpose  of  legitimating  the  Pursuer  and  his  sister  according  to  the 
principle  of  the  Scotch  law,  which  admits  of  legitimation  by  sub- 
sequent marriage.  On  or  about  the  9th  of  November,  1798, 
Mr.  John  Patrick,  brother  of  the  Defender,  William  Patrick,  wrote 
to  the  Defender  from  New  York  a  long  letter,  informing  the 
Defender  that  the  Pursuer's  father  was  moribund,  and  stating,  inter 
cUia,  "  every  revolving  hour  threatens  a  dissolution  of  his  existence 
— his  fate  is  fixed — ^he  must  die — ^he  cannot  live.  But  this  is  not 
all.  He  has,  from  considerations  which  he  conceived  moral, 
natural,  legal,  and  proper,  at  the  moment  when  eternity  was 
staring  him  in  the  face,  united  himself  in  matrimony  to  the  woman 
who  has  for  many  years  lived  with  him  in  a  very  different 
situation.  His  object  in  this  proceeding  was  to  rescue  from  a  state 
of  bastardy,  and  introduce  into  the  world,  with  all  the  privileges 
appertaining  to  those  who  are  bom  under  the  influence  of  the  law, 
two  infant  children,  one  a  girl  about  six  years  old,  the  other  a  boy 
about  five"  (the  Pursuer).  "  The  ceremony  took  place  on  the  7th 
instant,"  &c.  And  after  various  other  statements  and  explanations 
relative  to  the  general  deed  of  settlement  executed  by  the  Pursuer's 
father,  in  which  the  writer  was  named  an  executor,  and  the 
supposed  state  of  the  Pursuer's  father^s  aflfairs,  adding—''  And  as 
we  have  claims,  and  they,  from  natural  right,  are  certainly  entitled 
to  a  priority,  I  think,  in  justice  to  ourselves,  they  ought  not  to 
be  overlooked,  and  on  you,  as  representative  of  the  family,  the 
guardianship  of  this  right  will  devolve.  I  mean  the  dowry  left  to 
our  mother  with  interest ;  the  interest  on  the  advances  of  our 
father  during  the  war ;  the  commission  for  his  agency  in  accepting 


67a  CASES  IN  THB   HOUSE   OP   LORDS. 

Bmedden  and  pa3ring  bills,  &c. ;  likewise  as  factor  on  the  estate,  on  the 
pATRictL  ET  AL.  Tcnts,  &c.,"  (meaning  the  Scotch  estate  of  Ronghwood).  "  All  these 
are  proper  and  legal  claims,  and  ought  not  in  right  to  be  set  aside, 
and  pat  into  the  pocket  of  others.  I  would  act  with  strict  propriety ; 
nor  would  I  swerve  one  degree  from  that  justice  that  devolves  as  a 
duty  on  every  honest  man  ;  but  I  would  carefully  watch  over  those 
rights  that  become  our  inheritance  in  common  with  the  rest  of 
mankind.  These  are  my  ideas,  and  I  know  yours  will  folly 
co-operate.  I  am  placed  in  a  situation  extremely  delicate  and 
unpleasimt.  I  have  interests  of  my  own  to  watch  over,  and  I  have 
likewise  those  in  opposition  to  them,  as  an  executor,  to  promote. 
These  must  be  reconciled  as  much  as  the  nature  of  the  thing  will 
admit,  and  the  sacred  duties  devolving  on  me  will  be  fulfilled,  as 
far  as  I  am  able,  with  justice,  and  a  regard  to  truth  and  rectitude. 
Yours  is  likewise  extremely  so,  as  agent  for  his  heirs,  and  as 
representative  of  those  who  have  claims  that  counteract  them ;  bat 
you  must  reconcile  them  to  the  best  of  your  ability,  holding  in  view 
the  sacred  and  unerring  principle  of  truth  and  justice.  This  is  a 
situation  we  never  could  have  contemplated  ;  but  it  is  part  of  that 
thorny  path  that  we  mast  all  encounter  through  life,  and  we  must 

meet  it  with  a  fortitude  proportioned  to  its  magnitude 

P.S, — The  contents  of  this  you  will  of  course  only  conmiunicate  to 
those  who  have  an  interest,  or  in  whom  the  necessary  confidence 
can  be  reposed.**  And  to  this  letter  there  was  made  Uie  following 
addition :— *'  November  llth.— In  the  morning  Mr.  Shedden  gradually 
approached  his  end.  He  has  looked  into  his  afiairs,  and  wrote  to 
his  friends.  He  has  two  important  letters  to  write,  and  he  dies 
contented.  One  is  to  you  respecting  his  children,  &c.  The  boy  is 
to  be  sent  to  Scotland.  I  will  be  glad  if  you  will  keep  that  part  of 
my  letter  to  yourself  which  is  comprehended  within  the  mark,  &c. 
I  may  be  mistaken.  I  should  be  happy  was  it  so.*'  In  accordance 
with  the  intelligence  contained  in  the  above  letter,  the  Pursuer^ 
father  wrote  to  the  Defender,  William  Patrick,  the  following  letter, 
which  was  attested  by  John  Mills,  the  confidential  clerk  of  the 
Pursuer's  father,  and  which  was  duly  received  by  the  Defender : — 
*<  New  Yorif  I2th  November,  1798.— My  very  dear  Nephew,— My 
long  and  painful  illness  must  apologise  for  my  long  silence.  I  am 
now  going  to  quit  this  world.  I  have  married  Miss  Ann  Wilson, 
which  is  approved  of  by  my  friends  here,  and  which  restores  her 
and  two  fiine  children  I  have  by  her,  to  honour  and  credit  I  have 
settled  all  my  afiairs,  and  appointed  executors  here,  who  will 
correspond  with  you.  One  of  my  children  is  a  boy,  named  William 
Patrick  Shedden ;  they  are  charming  children,  he  in  particular.  I 
have  ordered  my  executors  to  send  him  to  you.  I  now  remit  first  of 
Griffiths  and  Warland's  exchange,  on  Messrs.  Thomas  Daniels  and 
Co.,  London,  dated  Barbadoes,  2drd  June,  at  sixty  days  date,  for 
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326/.  15*.  8d.y  and  first  of  B.  Farqnharson  and  Co.,  at  Barclay  BHttDm 
Farqaharson,  London,  dated  Martinico,  21  st  July,  at  sixty  days  date,  Patbick'  n  ax^ 
for  91/.— together,  417/.  158,  6d.  sterling ;  and  I  desire  that  snch 
farther  snm  or  snms  of  money  may  be  appropriated  for  the  purpose 
of  maintaining  and  edacating  him  genteelly,  and  according  to  his 
talents  and  inclination,  not  exceeding  500/.  sterling,  without  the 
consent  of  my  executors,  of  whom  you  are  to  be  totally  independent 
in  this  business.  I  can  only  add,  that  I  remain  till  death,  Dr. 
William,  your  affecte.  uncle."  (Signed)  **  William  Sheddkn."  In 
consequence  of  the  solemn  and  important  trust  committed  to  the 
Defender,  William  Patrick,  by  the  Pursuer^s  said  father,  in  the 
aforesaid  letter  and  otherwise,  it  became  his  duty  to  assert  the 
legal  rights  of  the  Pursuer,  and  to  use  every  means  and  exertion  in 
his  power  for  the  protection  and  security  of  these  rights,  but  this 
duty  was  grossly  violated  by  the  Defender,  inasmuch  as  he,  the 
Defender,  William  Patrick,  having  formed  the  fraudulent  purpose 
of  defeating  the  lawful  rights  and  interests  of  the  Pursuer,  more 
especially  in  the  said  estate  of  Roughwood,  which  had  belonged  to 
the  Pursuer^s  father,  it  being  the  object  of  the  Defender  to  acquire 
the  said  estate,  either  for  himself  or  for  the  said  Patrick,  hia 
brother.  The  said  Defender  accordingly  proceeded  to  take  steps 
and  use  means  with  the  view  of  carrying  this  fraudulent  purpose 
into  effect.  Although  aware  that  the  Pursuer's  father  had  died 
domiciled  in  Scotland,  or  at  least  aware  that  it  was  his  fixed 
purpose  and  intention  to  return  to  Scotland,  as  his  native  country, 
he  concealed  his  knowledge  as  to  the  Pursuer's  father's  true 
domicile,  or  at  least  suppressed  his  knowledge  of  said  purpose  and 
intention.  On  7th  April,  1800,  the  Defender,  William  Patrick, 
wrote  to  Messrs.  James  Farquhar,  David  J.  Hossack,  and  the  said 
John  Patrick,  his  brother,  being  the  American  executors  named  by 
the  Pursuer's  father  in  his  general  deed  and  settlement,  as  follows : 
—"  Gentlemen — Being  at  present  obliged,  as  factor  and  commis- 
sioner for  my  brother.  Dr.  Robert  Patrick  at  Treame,  the  heir-at-law 
to  the  late  Mr.  William  Shedden's  landed  property  in  Scotland,  I 
cannot  accept  of  the  appointment  of  guardian  to  William  Patrick 
Shedden,  the  son  bom  to  the  late  William  Shedden  by  Ann 
Wilson,  nor  can  1  take  charge  of  his  affairs  in  this  country,  being 
obliged  to  attend  to  the  interests  of  my  brother,  which  may  in 
some  respects  be  considered  different  from  that  of  the  boy.  As 
Mr.  Shedden,  however,  in  his  settlement,  expressed  a  wish  that  this 
boy  should  be  educated  under  my  direction,  and  for  that  purpose 
remitted  to  me  a  sum  of  money  before  his  death,  and  I  being 
desirous,  in  so  far  as  lies  in  my  power,  to  fulfil  his  intentions,  in 
case  you  think  it  advisable  to  send  the  boy  to  Scotland  for  his 
education,  I  shall  see  him  properly  educated  and  taken  care  of,  and 
shall  apply  the  funds  remitted  to  me  by  Mr.  Shedden  (in  so  fur  as 
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BHiffiDEN  they  ^iu  go)  fQj  that  purpose  ;  but  with  regard  to  the  other  a£^rs 
Fatbiok  et  al.  of  this  boy,  or  any  other  claims  which  it  may  be  supposed  he  has 
in  this  country,  I  can  take  no  concern  of  them ;  so  if  you  conceive 
he  has  any  such,  it  will  be  necessary  you  appoint  some  other  person 
to  attend  to  his  interests.  It  is  only  in  consequence  of  my  uncle's 
last  request  contained  in  his  settlement,  and  in  a  letter  written  to 
me  the  day  before  his  death,  that  I  shall  endeavour,  to  the  best  of 
my  judgment  (in  case  you  think  it  advisable  to  send  the  boy  to 
Scotland,)  to  lay  out  the  money  remitted  by  Mr.  Shedden  to  the 
best  advantage  for  his  board  and  education  ;  but  as  to  any  other 
interests  or  concerns  of  this  boy,  and  particularly  as  to  any  claim 
which,  as  I  have  been  informed,  some  hints  have  been  thrown  out 
of  an  intention  to  make  on  his  behalf  to  the  landed  property  in 
Scotland,  I  wish  you  and  his  other  friends  in  New  York  explicitly 
to  understand  that  I  can  take  no  charge  or  direction  of  them  what- 
soever. I  am,"  &c.  (Signed)  "  Wm.  Patrick."  "To  James 
Farqphar,  David  J.  Hossack,  and  Jno.  Patrick,  Esqrs.,  Exrs.  of  the 
late  Wm.  Shedden,  Esq.,  merchant  in  New  York."  The  Pursuer 
was  sent  to  Scotland  by  the  American  executors  of  his  father  some 
time  in  the  year  1800,  consigned  and  committed  to  the  charge  of 
the  Defender,  William  Patrick.  He  was  immediately  thereafter 
placed  by  the  Defender  at  School  in  Dunfermline.  But  the  Defender 
took  no  steps  with  the  view  of  asserting  the  Pursuer's  legal  right  to 
the  estate  of  Roughwood,  which  had  belonged  to  his  father,  as 
being  the  lawful  child  and  heir-at-law  of  his  father  in  said  estate. 
On  the  18th  September,  1800,  the  Defender,  William  Patrick,  wrote 
to  the  American  executors  a  long  letter,  announcing  the  Pursuer's 
arrival  in  Scotland,  stating, — "  It  is  impossible  for  me,  situated  as 
I  am,  to  take  charge  of  any  claims  he  has  to  the  landed  estate  in 
Scotland."  And  after  setting  forth  his  own  brother's  rights  to  the 
estates,  as  pretended  heir-at-law  of  the  Pursuer's  father,  and  ai^guing 
his  right  thereto,  he  suggested  the  institution  of  a  suit,  in  order  to 
determine  the  question,  and  advised  the  executors  to  appoint  some 
person  to  act  in  said  suit  on  behalf  of  the  Pursuer.  The  Defender, 
William  Patrick,  about  the  same  time  wrote  various  other  letters  to 
the  said  American  executors,  (as  the  Pursuer  believes  and  avers,) 
urging  upon  them  the  invalidity  of  the  Pursuer's  father's  marriage, 
the  Pursuer's  consequent  illegitimacy,  and  the  preferable  right  of  his 
own  brother,  Robert  Patrick,  to  the  Scotch  heritage,  as  heir-at-law. 
The  said  American  executors,  misled  by  the  erroneous  and  deceitful 
representations  and  arguments  contained  in  the  Defender's  said 
letters,  were  deterred  from  taking  any  steps  with  the  view  of 
asserting  or  tryiug  the  Pursuer's  right  and  claim  to  the  Scotch 
estates.  The  Pursuer  was  thus  left  in  Scotland  a  mere  infant, 
without  any  person  to  assert  or  protect  his  legal  rights  and  interests, 
while  the  Defender,  William  Patrick,  who  stood  solemnly  charged 
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with  the  assertion  and  maintenance  of  said  rights  and  interests,  had  Shbddsh 
placed  himself  in  a  position  adverse  and  hostile  to  the  Pnrsner's  Pat&ick  r  al. 
said  rights  and  interests,  inasmuch  as  he  had  undertaken  the 
agency  of  his  brother,  and  had  his  own  private  frandnlent  purposes 
to  serve.  Taking  advantage  of  the  Pursuer's  situation,  the 
Defender,  William  Patrick,  proceeded  to  follow  out  steps  for 
carrying  into  effect  his  said  fraudulent  purpose  of  defeating  the 
Pursuer's  just  right  to  the  said  estate  of  Rough  wood,  and  of  acquiring 
the  same  for  himself  or  for  his  said  brother.  So  intent  was  the 
said  Defender  upon  this,  that,  as  now  appears,  he,  so  early  as 
October,  1799,  that  is  to  say,  after  receiving  intelligence  of  the 
Pursuer's  father's  death,  but  before  writing  the  said  letter  of  7th 
April  and  18th  September,  1800,  to  the  American  executors,  he, 
the  said  Defender,  William  Patrick,  expede  or  obtained  the  foresaid 
seivice  in  favour  of  his  brother,  the  said  Robert  Patrick,  whereby 
the  latter  was  served  heir-at-law  in  special  to  the  said  WiUiam 
Shedden,  the  Pursuer's  father,  in  the  said  estate  of  Ronghwood, 
and  which  service  was  obtained  ex  parte  and  without  any  contra- 
dictor, all  means  of  allowing  the  Pursuer  to  appear  and  oppose 
said  service  being  excluded  or  prevented  by  the  said  Defender, 
William  Patrick.  At  the  time  when  the  Defender  expede  said 
service,  he  was  aware  that  the  domicile  of  the  Pursuer's  father  was, 
at  the.  time  of  his  death,  Scotland,  and  not  America ;  or  at  least  he 
was  cognizant,  through  the  possession  of  said  letters  or  otherways, 
of  the  Pursuer's  father's  fixed  and  continued  purpose  and  intention 
of  returning  to  Scotland.  FoUowing  out  the  said  fraudulent 
scheme,  the  said  Defender,  William  Patrick,  next  made,  or  caused 
to  be  made,  an  ex  parte  application  to  our  said  Lords  of  Council 
and  Session,  under  which  he  got  the  said  Hugh  Crawford,  his  own 
intimate  friend  and  relative,  appointed  factor  loco  ttOoris  to  the 
Pursuer,  the  said  Hugh  Crawford  being  now  dead  ;  and  he  likewise 
got  his  own  intimate  friend,  the  late  Archibald  Miller,  Writer  to 
our  Signet,  appointed  to  conduct  the  case  of  the  Pursuer.  In 
further  pursuance  of  the  said  fraudulent  scheme,  and  under  the 
special  advice  of  the  Defender,  William  Patrick,  the  said  Hugh 
Crawford,  as  factor  loco  tutoris  for  the  Pursuer,  was  made  to  raise  a 
certain  action  of  reduction  professing  to  challenge  the  foresaid 
service  obtained  by  or  in  favour  of  the  said  Robert  Patrick.  This 
action  of  reduction  was  defended  by  the  said  Robert  Patrick,  the 
defence  being  ostensibly  conducted  in  the  name  of  Edward 
Lolhian,  Writer  to  our  Signet,  also  the  intimate  friend  of  the 
Defender,  William  Patrick,  as  agent,  although  in  reality  conducted, 
or  mainly  directed  by  the  said  William  Patrick  himself,  he  having 
advised,  or  been  privy  to  the  whole  pleadings  and  proceedings  main- 
tained or  taken  by  the  said  Hugh  Crawford  on  behalf  of  the 
Pursuer :    More  particularly,  the  Defender,  William  Patrick,  ooi^ 


576  CASES   IN  THE  HOUSE  OP  LORDS. 

Shbddkv  cealed  from  the  said  Hugh  Crawford,  and  also  from  our  said  Lords 
Patrick  r  au  of  Council  and  Session,  as  well  as  from  the  House  of  Lords,  all 
knowledge  or  information  in  regard  to  the  fact,  that  the  Pursuer's 
father  was,  at  the  time  of  his  death,  a  domiciled  Scotchman, 
having  carefully  suppressed  the  foresaid  letters  of  19th  April,  1783, 
9th  November  and  12th  November,  1798,  and  whole  other  corre- 
spondence and  writings  in  his  possession,  or  known  to  him,  and 
through  which  he  was  cognizant  that  it  was  the  Pursuer's  fathei^s 
fixed  purpose  and  intention  to  return  to  Scotland  as  his  native 
.  country,  and  that  he  had  married  the  Pursuer's  mother  for  the 
express  and  avowed  purpose  of  legitimating  the  Pursuer  and  his 
sister,  according  to  the  law  of  Scotland,  it  being  throughout  the 
said  pleadings  both  before  our  said  Lords,  and  before  the  House  of 
Lords,  stated  and  admitted  that  the  Pursuer's  said  father  was,  both 
at  the  time  of  his  said  marriage,  and  at  the  period  of  his  death,  a 
domiciled  American.  It  was  in  consequence  of  this  fraudulent 
concealment,  or  fraudulent  misrepresentation  on  the  part  of  the 
Defender,  William  Patrick,  that  our  said  Lords  were  induced  to 
pronounce  the  foresaid  decreet,  repelling  the  reasons  of  reduction  of 
the  service  in  favour  of  the  said  Robert  Patrick,  and  that  the  House 
of  Lords  was  induced  to  pronounce  the  judgment  of  affirmance  of  that 
decreet,  being  the  service,  decreet,  and  judgment  herein  called  for, 
and  now  sought  to  be  reduced.  At  the  time  when  said  decreet  and 
judgment  of  affirmance  were  obtained,  the  Pursuer  was  still  in 
infancy,  or  at  least  in  minority,  and  he  of  course  was  kept  perfectly 
ignorant  of  the  whole  of  the  foresaid  proceedings.  Upon  leaving 
college,  he,  at  a  very  early  period  of  life,  went  to  sea  as  a  midship- 
man, under  the  direction  of  the  Defender,  William  Patrick.  After 
serving  as  a  midshipman  for  some  time,  he  went  to  India  when  he 
was  about  twenty-one  years  of  age.  He  remained  in  India  until 
about  the  year  1823,  when  he  returned  to  Great  Britain  for  a  few 
months  on  account  of  ill  health,  and  pursuant  to  his  undertaking, 
he  left  Great  Britain  for  India  again  in  April,  1824,  where  he  con- 
tinued until  about  the  year  1827,  when  he  returned  to  Great  Britain 
and  continued  there  until  about  the  year  1830,  when  he  again  went 
to  India,  and  stayed  there  until  the  year  1833,  when  he  finally 
returned  to  Great  Britain.  On  his  return,  he  naturally  began  to 
make  inquiry  in  regard  to  his  legal  rights  relative  to  the  said  estate 
of  Roughwood,  whiph  he  found  had  belonged  to  his  father,  but 
which  estate  had,  through  apparent  accomplishment  of  the  foresaid 
'  fraudulent  scheme,  passed  into  the  possession  of  the  Defender, 
William  Patrick,  and  is  now  possessed  by  him.  After  much 
inquiry  and  investigation,  the  Pursuer  has  only  lately  discovered  the 
facts  and  documents  above  set  forth  ;  and  more  particularly,  he  has 
only  lately  discovered  the  fact  that  his  father  was,  at  the  time  of 
his  marriage  and  of  his  death,  a  domiciled  Scotchman,  and  become 
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cognizant  of  the  letters  of  19th  April,  1783,  of  9th  November,        Shtodkh 

1798,  of  12th  November,  1798;  and  the  letters  of  7th  April  and   Patrick' ra  al. 

18th  September,1800, — aU  of  which  facts  and  letters  were  concealed 

and  suppressed  by  the  Defender  William  Patrick  from  the  said 

Hngh  C^wford — from  our  said  Lords — ^and  from  the  House  of 

Lords,  as  above  set  forth  :  Farther,  the  Pursuer  now  believes,  and 

specially  avers,  that  there  exists,  or  at  least  did  exist,  various  other 

letters,  writings,  or  documents,  proving  that  the  Pursuer's  father 

was  a  domiciled  Scotchman  at  the  time  of  his  marriage  and  at  the 

period  of  his  death,  and  thereby  disproving  the  allegation  and 

admission  upon  which  the  said  decreet  and  judgment  proceeded : 

The  summons  called  upon  the  Defenders  to  bring 
with  them  into  Court,  and  to  produce  before  the  Lords 
of  Council  and  Session — 1st,  a  retour  of  service  of 
Robert  Patrick  aforesaid,  as  heir-at-law  in  special  to 
William  Shedden  aforesaid ;  2ndly,  the  decree  of  the 
Court  of  Session  of  the  Ist  of  July,  1803;  Srdly,  the 
judgment  of  the  House  of  Lords  of  the  3rd  of  March, 
1808;  and,  4th)y,  certain  title-deeds  of  the  said  Bobert 
Patrick,  by  virtue  of  which  he  stood  infeft  and  seised 
in  the  said  estate  of  Roughwood. 

The  summons  then  stated  the  object  for  which  this 
production  of  documents  was  required,  namely,  that 
they  might  be  seen  and  considered  by  the  Court ;  and 
that  the  same,  with  the  whole  grounds  and  warrants 
thereof,  might  be  reduced,  rescinded,  cassed,  annulled, 
and  declared  void,  from  the  being  and  in  all  time 
coming,  aud  that  the  Appellant  might  be  restored 
there-against  in  integrum^  for  the  following  reasons, 
namely : — 

First :  The  foresaid  service  was  expede,  and  the  said  decreet  and 
judgment  were  obtained  through  fraudulent  misrepresentation,  or 
fraudulent  concealment,  on  the  part  of  the  Defender,  William 
Patrick,  acting  for  his  own  behoof,  or  for  behoof  of  his  said  brother, 
Robert  Patrick,  inasmuch  as  the  said  Defender  set  forth  to  the  said 
Hugh  Crawford,  the  Pursuer's  factor  loeo  ttUoris,  and  caused  it  to 
be  set  forth  to  the  said  Court  and  House  of  liords,  that  the  Pursuers 
father  was  at  the  time  of  his  marriage,  and  at  the  time  of  his  death, 
domiciled  in  America,  whereas  he  was  a  domiciled  Scotchman ;  or 
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Sheddem  inasmuch  as  the  said  Defender  fraadalently  concealed  from  the  said 
Patrick  bt  al.  Hugh  Crawford,  and  from  the  said  Court  and  House  of  Lords,  the 
foresaid  facts  and  letters,  and  more  particularly  the  fact  then  known 
to  the  Defender,  that  the  Pnrsuer's  father  all  along  retained  the 
fixed  purpose  and  intention  of  leaving  America  and  returning  to 
Scotland  as  his  native  country :  Secondly,  the  said  decree  and 
judgment  were  at  least  pronounced  hy  the  said  Court  and  House  of 
Lords  under  gross  error  in  fact  and  in  law,  inasmuch  as  neither  said 
Court  nor  House  of  Lords  were  made  aware  of  the  &ct,  that  the 
Pnrsuer*8  f&ther  was  a  domiciled  Scotchman  at  the  time  of  his 
marriage  and  of  his  death,  or  of  the  documents  and  facts  lately 
discovered,  and  which  are  sufficient  to  prove  that  Scotland  was  the 
place  of  his  domicile  at  the  time  of  his  marriage,  and  likewise  at 
the  time  of  his  death  ;  and  therefore  said  decree,  judgment,  and 
said  service  itself,  are  reducible  on  the  ground  of  ret  novUer 
venientes  ad  notitiam,  or  instrumenta  nova  reperta :  Therefore,  and 
for  other  reasons  and  causes  to  be  proponed  at  discussing  hereof, 
the  whole  said  writs,  titles,  and  writings,  both  those  herein  specially, 
with  all  that  has  followed,  or  may  be  competent  to  follow  thereupon. 
Ought  and  Should,  be  Reduced,  Retreated,  Rescinded,  Cassed,  and 
AnnuUed,  and  Decerned  and  Declared  to  have  been  from  the 
beginning,  to  be  now,  and  in  all  time  coming,  void  and  null,  and  of 
no  avail,  force,  strength,  or  effect  in  judgment,  or  outwith  the  same, 
and  the  Pursuer  reponed  and  restored  thereagainst.  And  further- 
more, the  said  writings,  being  so  reduced,  it  Ought  to  be  Found  and 
Declared,  that  the  Pursuer  has  the  only  good  right  and  title  to  the 
said  estate  of  Rough  wood,  Sec. 

The  defence  put  in  to  this  action  was  of  a  prelimi- 
nary nature.  1.  That  the  Appellant  did  not  possess 
the  status  of  legitimacy ;  Z,  That  the  retour  of  service 
was  unchallengeable  by  reason  of  the  Act  of  Parliament 
of  1617,  c.  13 ;  3.  That  the  action  was  barred  by  Res 
Judicata ;  4.  That  the  title  sought  to  be  displaced  was 
fortified  by  prescription.  And,  5.  that  the  Appellant 
was  barred  by  acquiescence. 

The  judgment  of  the  House  of  Lords,  in  1808,  was 
no  otherwise  relied  upon  in  the  defence  than  as  an 
ordinary  res  judicata.  The  attempt  to  rescind  that 
judgment  in  a  subordinate  tribunal  was  not  treated  as 
an  extravagance. 

On  the  25th  April,  1849,  the  Appellant  instituted  a 
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Supplemental  Summons  against  the  same  Defenders,  SHroDm 
proceeding  on  the  same  grounds,  but  containing  a  more  ^^^'^^  "  ^^ 
expanded  statement  of  particulars,  and  setting  out 
various  letters  and  other  documents  at  great  length, 
for  the  purpose  mainly  of  showing  that  the  domicile  of 
William  Shedden  had  always  been  Scotch,  and  that 
the  Defenders  had  firaudulently  concealed  it. 

Besides  a  multitude  of  other  documents  the  Supple- 
mental Summons  contained  the  letter  of  the  12th 
November,  1798,  from  William  Shedden  to  William 
Patrick,  saying :  "  I  am  now  going  to  quit  this  world. 
I  have  married  Miss  Ann  Wilson — which  restores  het 
and  two  fine  children  I  have  by  her  to  honour  and 
credit ; ''  thereby  referring  to  the  ceremony  performed 
a  week  before  his  death. 

But  on  the  17th  January,  1851,  the  Appellant 
obtained  permission  to  amend  his  libel,  by  putting  on 
record  the  following  allegations  which  gave  the  case  a 
new  complexion. 

That  besides  his  regular  marriage,  publicly  solemnised  as  now 
mentioned,  the  said  William  Shedden,  although  he  had  not 
acquired  a  domicile  in  America,  and  Miss  Wilson  had  been, 
according  to  the  law  of  America,  where  they  resided,  married 
persons  prior  to  and  at  the  birth  of  the  Pursuer,  inasmuch  as  they 
had,  previous  to  that  event,  as  well  as  afterwards,  lived  and 
cohabited  together  as  man  and  wife,  acknowledged  each  other  as 
such,  and  were  held  and  reputed  as  such  by  their  friends,  neigh- 
bours, and  acquaintances ;  and  the  said  William  Shedden  afterwards 
got  his  marriage  publicly  and  regularly  solemnised,  as  before  men- 
tioned, in  order  the  more  certainly  to  secure  and  place  beyond 
doubt  the  legitimacy  of  the  Pursuer  and  his  sister. 

That  although  the  fact,  that  by  the  law  of  America,  the  Pursuer's 
father  and  mother  were,  as  before  mentioned,  married  persons  at 
and  prior  to  the  birth  of  the  Pursuer,  was  known  to  the  said 
William  Patrick,  as  well  as  to  the  said  Dr.  Robert  Patrick,  during 
the  course  of  the  proceedings  which  have  been  now  referred  to, 
touching  the  succession  of  the  Pursuer's  father,  no  notice  was  taken 
of  that  fact  in  any  of  these  proceedings,  but  it  was,  on  the  contrary, 
suppressed  and  concealed,  and  the  proceedings  adopted  and  pro- 
secuted on  the  footing  that  no  such  fact  existed. 
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bhtoddi  Then  followed  a  condescendence  and  answers  in  the 

patkick  £t  al.  ijg^jQ  form,  but  of  unprecedented  length,  made  up  of 
recapitulations. 

After  a  hearing  before  the  Lord  Ordinary  (Lord 
Wood),  his  Lordship,  instead  of  deciding,  made  a  report 
of  the  case  to  the  Inner  House  of  the  Court  of  Session. 
And  there,  on  the  11th  of  March,  1852,  after  full 
argument,  the  following  judgment  was  pronounced  by 
Lord  FuUerton  on  behalf  of  the  Court. 

Lord  FuUerUm :  This  is  au  action  brought  on  the  most  clamorous 
charges  of  frand,  said  to  have  been  practised  in  certain  proceedings 
which  took  place  in  the  end  of  the  last  and  beginning  of  the 
present  century. 

The  preliminaiy  defence  involved  three  points.  First,  the 
alienage  of  the  Pursuer;  secondly,  the  vicennial  prescription  of 
retours ;  and  thirdly,  the  palpable  irrelevancy  of  these  summonses, 
even  assisted  as  they  are  by  the  condescendence. 

On  the  first  point,  that  of  the  alienage,  I  should  have  great 
difficulty  in  sustaining  it  as  a  conclusive  defence  at  this  stage  of  the 
procedure. 

In  considering  it,  we  must  assume  as  true  what  the  Pursuer  under- 
takes to  make  good,  viz.,  that  the  subsequent  marriage  of  his  parents 
had,  in  consequence  of  the  alleged  Scottish  domicile  of  his  fsither,  the 
effect  of  conferring  on  him  the  stcUus  of  legitimacy.  Even  on  that 
assumption  the  Defenders  maintain  that  the  statutes  naturalising 
parties  bom  out  of  the  allegiance  of  Great  Britain  would  not  apply 
to  his  case  ;  a  point  which  is  said  to  have  been  determined  by  the 
House  of  Lords  in  the  former  case  between  these  very  parties. 

If  we  could  be  sure  of  this  last  statement,  of  course  the  objection 
of  alienage  would  be  insurmountable. 

But  there  is  no  satisfactory  evidence  on  this  point.  The  plea  of 
alienage  certainly  was  not  the  ground  of  the  judgment  in  this  Court. 
Indeed  it  was  but  slightly  mentioned  in  the  written  pleadings 
which  are  now  before  us.  It  no  doubt  occupied  a  much  more 
prominent  place  in  the  appeal  cases  to  the  House  of  Lords  (a). 
But  we  have  no  authentic  record  of  the  grounds  of  the  final 
judgment  in  that  tribunal;  and  though  there  are  incidental 
references  in  other  cases  to  this  judgment,  in  which  it  is  stated 
historically,  and  that  on  high  authority,  that  the  objection  to 
alienage  was  given  effect  to,  I  have  great  doubt  whether  we  could. 


(«)  See  tupra,  p.  568. 
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in  a  matter  of  snch  importance,  adopt  that  as  the  principle  of  the        sheddbt 
decision,  and  hold  the  law  on  this  point  to  be  definitively  fixed.         patbick'  r  al. 

Besides,  we  must  keep  in  view,  that  independently  of  the  effect  of 
legitimation  per  subsequens  matrimonium,  through  the  operation  of 
his  alleged  Scottish  domicile,  the  Pursuer  in  the  amended  sunmions 
avers,  and  undertakes  to  prove,  that  there  was  by  the  law  of  New 
York  a  good  marriage  between  his  parents  prior  to  his  birth ;  a 
proposition  which,  if  true,  would  exclude  entirely  the  grounds  on 
which  the  plea  of  alienage  rests. 

But  the  next  ground  of  defence  confines  the  Pursuer's  action  to 
the  allegations  of  fraud  and  conspiracy,  and  clearly  excludes  the 
consideration  of  any  error,  either  of  fact  or  law,  in  the  proceedings 
now  brought  under  challenge.  This  defence  is  the  vicennial  pre- 
scription ;  and  upon  this  we  are  not  prepared  to  say  that  it  would 
exclude  a  relevant  and  specific  charge  of  fraud,  though  it  might  and 
must  exclude  all  other  reasons  of  reduction.  The  object  of  the 
statute  (a)  seems  to  us  to  secure  the  service  from  all  challenge  on 
the  ground  of  error,  from  whatever  source  that  error,  qua  error, 
arose.  But  we  should  most  certainly  hesitate  to  find  that  it  was 
intended  to  apply,  and  did  apply,  to  the  case  of  that  error  being 
induced  by  the  positive  fraudulent  act  of  the  party  benefited  by  the 
service,  or  of  any  one  employed  by  him. 

The  defence  raises  the  question  which  we  all  must  consider  as 
the  substantial  one,  viz.,  whether  there  is  in  these  summonses, 
explained  as  they  are  by  the  condescendence,  such  a  specific  and 
relevant  allegation  of  fraud  as  can  be  received  by  the  Court 

And  that  leads  us  to  consider  in  what  sense  the  expression 
relev€uU  is  here  used. 

General  allegations  of  fraud  are  not  spared  either  in  these  sum- 
monses or  in  the  condescendence.  And  it  was  said  that  in  discussing 
the  question  of  relevancy,  we  must  hold  those  B^eggiionsproveriUUe, 

But  this  is  going  rather  too  summarily  to  work  in  a  matter  of  this 
kind. 

It  is  not  enough  for  a  party,  founding  on  the  head  of  fraud,  to 
state  that  fraud  has  been  committed.  Fraud  is  a  general  term  to 
be  inferred  from  specific  acts.  The  party  must  state  in  what  the 
fraud  consists,  and  what  the  acts  are  from  which  the  existence  of 
fraud  is  to  be  inferred.  And  if  the  facts  which  he  does  state  are 
clearly  insufficient  to  support  such  an  inference,  or,  what  is  worse, 
are  absolutely  inconsistent  with  such  an  inference,  the  objection  of 
irrelevancy  must  be  sustained. 

It  is  then  to  the  aUeged  acts,  from  which  fraud  is  said  by  the 
Pursuer  to  be  necessarily  inferred,  that  we  must  look  in  discussing 
the  point  of  irrelevancy.    And  when  considered  in  this  light,  it 


(a)TheActof  1617,c.  13. 
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Bbkddcn       would  be  difficult  to  imagine  an  action  put  on  grounds  so  vagae,  so 
Patrick  rr  al,  shadowy,  and  80  inconsistent. 

The  first  summons  sets  out  various  letters  passing  between  the 
Defender,  William  Patrick,  and  other  persons,  relative  to  the 
Pursuer,  at  the  time  when  his  father  died,  and  the  marriage  of  his 
parents  was  communicated  to  his  friends  at  home. 

The  supplementary  summons,  which  may  be  held  as  the  Pursuer's 
final  and  conclusive  statement  of  his  case,  is  little  more  than  an 
amplification  of  the  first.  It  sets  out, — That  these  parties,  t.  e, 
William  Patrick,  John  Patrick,  and  Robert  Patrick,  knew  well  that 
the  Pursuer  was  entitled  to  succeed  to  the  Scotch  estate ;  and  that 
''these  parties  accordingly,  on  their  uncle's  death,  formed  and 
acted  on  the  fraudulent  design  and  intention,  and  conspired  together 
for  the  purpose  of  neutralising  the  object  which  their  uncle  had  in 
entering  into  the  said  marriage ;  and  for  the  said  purpose  of 
defeating  the  right  of  the  Pursuer  to  succeed  to  his  father  as  a 
legitimate  son,  and  of  acquiring  the  estate  and  property  of  the  said 
William  Shedden  to  themselves,  or  one  or  other  of  them."  Then 
follows  an  enumeration  of  the  acts  which  the  Pursuer  founds  on,  as 
inferring  the  fraudulent  intent.  And  these  consist,  in  the  first 
place,  of  various  letters  passing  between  the  different  parties ;  in 
particular,  the  letters  of  William  Patrick,  of  date  9th  February 
and  31st  May,  1799,  and  18th  December,  1800,  addressed  to  the 
American  executors  of  Mr.  Shedden,  and  various  other  letters 
partially  quoted  in  the  summons,  and  generally  referred  to,  as 
produced  and  founded  on  by  the  Pursuer. 

Now  the  first  thing  which  must  strike  every  one  not  absolntely 
blinded  by  personal  prejudices  on  reading  these  letters,  is,  that  as 
they  stand  they  are  absolutely  negative  of  any  fraudulent  intent 
whatever.  They  are  the  letters  of  persons  who  had  interests  adverse 
to  that  of  the  Pursuer,  and  of  course  were  lawfully  entitled  to 
defend  their  own  interests,  but  who  were  at  the  same  time  desirous 
that  those  of  the  Pursuer  should  be  fairly  protected,  and  who 
recommended  the  steps  necessary  for  that  purpose. 

No  one  can  read  those  letters,  founded  on  as  they  are  by  the 
Pursuer  in  support  of  a  charge  of  fraud,  without  feeling  that  they 
are  the  very  natural  expressions  of  disappointment  at  an  event 
for  which  the  parties  were  unprepared,  without  the  slightest 
indication  of  any  intention  but  that  of  defending  their  own  legiti- 
mate rights.  Nor  was  this  feeling  to  be  wondered  at  Robert 
Patrick  was  the  recognised  heir-at-law  of  Mr.  Shedden  in  America, 
who  was  understood  to  be  unmarried.  On  his  deathbed  that  gentle- 
man, by  his  letter  dated  12th  November,  1798,  founded  on  in  the 
summons,  informed  his  nephew,  the  Defender,  William  Patrick, 
that  he  had  married  Miss  Ann  Wilson,  by  whom  he  had  two 
children,  a  boy  and  a  girl, — an  event  of  which  Mr.  Patrick  had 
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been  preTiously  apprised  by  a  letter  from  his  brother,  John  Patrick,        8H«)Dni 
in  New  York,  dated  a  few  days  before.  Patbick  bt  al. 

This  might  be  most  natural  and  proper  on  the  part  of  Mr. 
Shedden,  but  it  is  certainly  not  going  too  far  to  say,  that  a  deathbed 
marriage,  entered  into  for  the  sole  purpose  of  conferring  on  the  wife 
and  children  a  status  and  pecuniary  rights,  which  the  party  withheld 
from  them  till  he  was  about  to  leave  this  world,  approaches  very 
nearly  to,  and  is  like  to  be  viewed  as  a  somewhat  harsh  interference 
with  the  rights  of  those  whom,  till  that  moment,  he  had  left  in  the 
expectation  of  his  succession. 

It  is  not  to  be  wondered  at,  then,  that  the  Patricks,  and  among 
others  the  Defender,  William  Patrick,  lost  no  time  in  ascertaining 
how  the  law  of  the  case  stood.  And  the  result  was  the  clear 
opinion  of  American  counsel,  that  the  marriage  was  good,  but  had 
not  the  effect,  by  the  law  of  America,  of  rendering  the  children 
legitimate.  In  these  circumstances  it  was  perfectly  natural  that 
William  Patrick  should  have  no  scruple  in  taking  the  steps  for 
carrying  through  his  brother's  service.  But  the  statement,  repeated 
both  in  the  summons  and  in  the  argument,  that  this  was  done  while 
all  the  time  William  Patrick  was  acting  as  the  guardian  of  the 
Pursuer,  is  a  striking  instance  of  the  incongruity  of  the  general 
allegations  of  the  summons  with  the  documents  founded  on  it 

It  is  impossible  to  conceive  any  series  of  writings  more  utterly 
and  absolutely  inconsistent  with  the  charge  of  fraud  which  they 
were  brought  forward  to  support. 

No  doubt  the  assumption  of  the  fairest  motives  is  often  the  cloak 
for  designs  of  a  very  different  character;  and,  accordingly,  the 
summonses  aver  that  they  were  all  parts  of  a  scheme  for  defrauding 
the  Pursuer. 

When  a  party  founds  on  letters  in  evidence  of  fraud  and  con- 
spiracy, which,  according  to  their  clear  and  literal  meaning,  express 
no  such  intent,  but  the  reverse,  it  lies  on  him,  in  order  to  support 
the  relevancy  of  his  statements,  to  set  out  the  facts  from  which  the 
conspiracy  is  to  be  inferred,  and  by  which  a  colour  is  thus  to  be  given 
to  the  letters  essentially  different  from  that  which  they  present  to  the 
uninformed  eye  of  those  who  peruse  them.  Now,  on  all  this  these 
summonses,  assisted  as  they  are  by  the  condescendence,  seem  an 
absolute  blank.  There  is  not  one  fact  set  forth  which  bears  the 
slightest  resemblance  to  an  act  of  conspiracy  between  William 
Patrick  and  his  brothers,  to  defeat  the  righta  of  the  Pursuer.  The 
Pursuer  says,  indeed,  and  that  loudly  enough,  that  these  parties  did 
conspire ;  but  in  what  the  conspiracy  consisted,  how  it  was  con- 
ducted aud  earned  through,  is  a  matter  on  which,  though  essential 
to  every  relevant  charge  of  fraudulent  conspiracy,  we  have  no 
information  whatever. 

This  defect  seems  fatal  to  the  allegation  of  conspiracy ;  but  we 

Q  Q 
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can  gather  from  the  very  loose  terms  of  the  summonses  what  the 
Patrick 'ct  al.  Pursuer  really  points  at.  It  is  said  that  all  these  letters  were 
written,  and  all  the  steps  recommended,  on  the  footing  of  the  late 
Mr.  Shedden  having  been  a  domiciled  American,  while  the  Defender, 
Mr.  Patrick,  and  his  brothers  knew  that  his  domicile  at  the  time  of 
his  marriage  and  death  was  Scotland. 

The  various  acts  charged  against  the  Defenders  are  free  from  the 
slightest  element  of  fraud,  except  on  the  assumption  that  these 
parties  knew  that  Mr.  Shedden  was  at  the  time  of  the  marriage  a 
domiciled  Scotchman.  Their  knowledge  of  that  as  a  fact  is  the 
sting  of  the  whole  charge  of  fraud. 

When  a  party  states  for  his  own  objects  a  certain  matter  as  a 
fact,  which  he  knows  not  to  be  so,  that  may  constitute  legitimately 
an  element  of  a  charge  of  fraud  against  him.  And  if  in  this  case 
William  Patrick  and  his  alleged  associates  had  taken  measures  on 
the  footing  of  William  Shedden  having  been  married  in  New  York, 
while  they  knew  that  he  had  all  along  resided  and  been  married  in 
Scotland,  that  might  have  been  listened  to  as  an  overt  act  relevant 
to  infer  a  fraudulent  intent. 

But  that  is  not  the  sense  in  which  the  expression  "  knowledge 
of  William  Shedden*s  domicile  being  Scotland*'  is  used  in  these 
summonses.  William  Shedden  had  confessedly  married  in  America, 
where  he  had  de  facto  resided  for  at  least  thirty  years  ;  and  during 
all  that  time  he  had  never  seen  his  native  land,  nor  possessed  any 
residence  within  it.  The  gravamen  of  the  charge,  then,  when 
translated  into  language  expressing  its  real  meaning,  is,  that 
William  Patrick  knew,  or  must  be  supposed  to  know,  that  although 
William  Shedden's  de  facto  residence  had  been  New  York  for 
thirty  years,  still  his  legal  or  constructive  domicile  continued  to  be 
Scotland,  in  reference  to  certain  effects  of  his  marriage  on  the 
legitimacy  of  the  children  previously  bora.  In  other  words,  the 
ignorance  of  William  Patrick  and  his  brothers  of  the  law  on  a 
matter  of  extreme  nicety,  and  on  which  there  has  been  a  great 
fluctuation  of  opinion,  is  to  be  imputed  to  them  as  an  element  of  a 
charge  of  fraud ;  as  if  they  had  been  guilty  of  the  misrepresentation 
of  a  fact  within  their  own  knowledge. 

In  considering  the  admitted  facts  of  the  case,  according  to  the 
ordinary  apprehension  of  mankind,  the  question  naturally  suggests 
itself  how  William  Patrick  or  his  brothers,  charged  with  fraudulent 
concealment  or  conspiracy,  knew  that  William  Shedden,  who  had 
lived  and  died  in  America,  and  had  not  seen  his  native  land 
for  about  thirty  years,  continued  to  be  a  domiciled  Scotchman  till 
the  day  of  his  death.  And  the  affirmative  of  that  question  is 
evidently  essential  to  the  Pursuer^s  case,  when  put  on  fraudulent 
concealment. 

Accordingly,  the  attempt  to  answer  it  is  founded  on  certain 
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letters,  tending,  as  it  is  said,  to  show  that  William  Shedden  always  Srbddkn 
entertained  the  intention  of  returning  to  Scotland.  As  this  is  Patrick  kt  al. 
really  the  hinging  point  of  the  Pursuer *s  case,  and  as  the  fraudulent 
concealment  of  those  letters  is  made  the  subject  of  a  serious 
charge  against  the  Defender,  William  Patrick,  it  is  of  some  import- 
ance to  consider  their  terms.  The  greater  part  of  them  are  said  to 
have  been  addressed  to  John  Patrick,  the  father  of  the  Defender, 
and  of  an  old  date,  being  as  far  back  as  the  year  1773.  Thus,  one 
letter  founded  on  is  that  of  William  Shedden  to  John  Patrick,  in 
1773,  containing  these  expressions  :  ''  I  declare  upon  my  honour  I 
would  never  think  of  remaining  in  this  country  if  I  could  help  it. 
My  attachment  to  my  own  country  and  relations  is  much  stronger 
than  to  anything  here." 

Then  there  is  another  letter  of  the  18th  March,  1774. 

"  Dear  Sir, — Pray,  do  you  imagine  Thomas  Shedden  would  part 
with  that  part  of  the  Windy-Houses  which  lies  betwixt  my  land 
and  the  high  road,  and  runs  up  from  Craig-house  to  Bogstown,  on 
reasonable  terms  ?  I  have  long  had  my  eye  on  that  land,  and  could 
have  wished  to  buy  it  if  I  could  raise  the  money ;  it  would  make 
my  farm  very  complete.  Could  I  get  it,  and  raise  money  to  buy  it, 
I  donH  know  that  I  should  stay  long  here.  Pray,  might  I  depend  on 
your  friendly  assistance  in  such  an  affair  ?  It  I  could,  it  would  be 
one  of  the  greatest  favours  yon  could  possibly  do  me,  and  you  might 
make  the  purchase  immediately  for  me  if  you  could.  I  would 
readily  abide  by  any  bargain  you  make.  It  would  not  be  long 
before  I  would  see  if  any  of  the  Scotch  lasses  would  have  me.*' 
(Signed.)    "W.  S." 

As  another  specimen,  for  there  are  many  of  a  similar  tenor,  we 
may  take  that  of  the  16th  April,  1783. 

'*  My  Dear  Friknd,— I  expected  long  before  this  to  have  been 
in  New  York,  but  have  been  kept  here  settling  old  matters ;  the 
peace  puts  a  stop  to  my  views  of  remaining  there  this  season,  but  I 
expect  to  leave  this  and  go  there  to  see  Mr.  Shedden  in  ten  or 
fourteen  days.  He  is  about  going  home,  and  I  wish  to  do  so  too, 
but  cannot  determine  my  route  till  I  see  him.  I  ardently  wish  to 
see  my  native  country,  and  settle  there  for  life.  Do  look  me  out 
some  cheerful,  accomplished,  prudent,  and  agreeable  lady  for  me  by 
the  time  I  come  home.  Tell  the  dear  girls  I  return  them  a  thou- 
sand thanks  for  their  present  of  shirts.  I  will  write  Jeanie  when 
I  get  to  New  York.  I  beg  you  will  do  in  my  affairs  what  you  think 
best  Pay  off  principal  and  interest  as  fast  as  you  can  and  leave 
the  lands  out  of  tack  till  I  come  home,  which  I  hope  will  not  be 
far  distant.*' 

It  is  needless  to  go  over  more  of  these  letters  in  detail.  They 
show  what  was  natural  enough,  that  William  Shedden,  like  many 
of  his   countrymen,  looked  with   hope   and    satisfaction    to  the 

QQ  2 
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SHmDCN  possibility  of  his  retnm,  at  one  time  or  another,  to  his  native  land ; 
Patrick  et  al.  but  they  certainly  show  nothing  more.  And  it  would  be  difficult 
to  show  that,  even  according  to  what  the  Pursuer  considers  the 
improved  and  matured  law  of  domicile,  any  case  has  yet  occurred 
in  which  such  mere  expressions  of  hope  and  intention  to  return  to 
his  own  native  country  have  been  held  to  take  off  the  effect  of  the 
de  facto  corporeal  residence  of  the  party  in  a  foreign  land. 

But  we  do  not  go  into  this.  In  truth,  the  whole  of  the  argu- 
ment on  the  legal  point  was  misplaced.  We  are  not  called  upon, 
nor  indeed  entitled,  to  determine  it  at  this  stage  of  the  procedure. 
The  only  question  here  is  the  relevancy  of  the  acts  charged  as  overt 
acts  of  fraud  in  the  summons.  And  then  the  question  comes  to  be, 
not  what  was  truly  the  law  of  the  case,  but  whether  the  true  legal 
inference  as  to  the  domicile  of  William  Shed  den  was,  in  the  year 
1799,  so  clear  and  notorious  as  to  subject  a  set  of  gentlemen  to  the 
imputation  of  fraud,  because  they  did  not  produce  certain  letters  by 
which  that  legal  inference  might  have  been  confirmed. 

No  doubt,  if  the  Pursuer  could  have  founded  on  letters  or  extra- 
neous evidence  showing  that  the  parties  possessed  this  knowledge, 
he  might  have  had  something  like  a  case.  But  when  he  infers  the 
fraud  merely  from  the  letters  just  alluded  to,  and  nothing  else,  he 
is  evidently  inferring  fraud  from  nothing  but  a  misapprehension  in 
law  on  a  point  of  great  nicety  and  difficulty,  on  which,  I  venture  to 
say,  nine-tenths  of  the  lawyers  of  that  day,  and  the  whole  of  the 
uninitiated,  would  have,  in  the  most  excellent  faith,  come  to  the 
same  conclusion. 

Mr.  William  Patrick  and  his  brothers  might  be  right  or  wrong 
in  that  view ;  but  the  proposition  that,  even  if  ultimately  found 
wrong  in  the  law,  their  conduct  must  necessarily  be  held  to  be 
tainted  with  fraud,  is  one  to  which  no  Court,  following  the  dictates 
either  of  law  or  common  sense,  could  give  the  slightest  countenance. 
Holding,  then,  as  we  must  do,  from  the  analysis  of  the  import  of 
these  summonses,  that  the  whole  charge  of  fraud  rests  on  this 
assumption,  we  can  come  to  no  other  conclusion  than  that  the 
statements  are  utterly  irrelevant  to  support  the  conclusions  of  the 
action. 

This  would  be  the  necessary  result  even  if  the  subject  of  reduc- 
tion were  confined  to  the  service  of  Robert  Patrick.  That,  as  I 
have  already  stated,  is  protected  by  the  vicennial  prescription  from 
all  ground  of  challenge,  except  fraud.  If  fraud  is  not  relevantly' 
averred,  the  summonses  cannot  be  sustained. 

But  the  case  assumes  a  still  more  hopeless  aspect  for  the  Pursuer, 
when  we  consider  what  followed  on  the  service — 1  mean  the 
judgments  of  this  Court,  and  the  House  of  Lords  confirming  it. 

Here,  too,  an  attempt  is  made  to  neutralise  the  manifest  effect  of 
these  proceedings,  by  stating  that  they  were  all  fraudulent  and 
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collusive;  and  on  this  point  the  averments  of  the  Pursuer  have  Sheddik 
been  gradually  extended  and  matured  as  the  exigencies  of  his  case  Patrick  et  al. 
required.  The  original  statement  in  the  first  summons  was,  that 
the  fact  of  the  late  Mr.  Shedden's  Scotch  domicile  had  been  fraud- 
ulently concealed  from  Mr.  Crawfurd,  the  factor  loco  (utaris.  It 
afterwards  seems  to  have  occurred  to  the  Pursuer  that  it  would  be 
better  to  make  Mr.  Crawfurd  a  party  to  the  fraud.  Accordingly,  in 
the  supplementary  summons  it  is  said,  not  only  that  Mr.  Crawfurd 
was  an  intimate  friend  of  Mr.  William  Patrick's,  and  under  his 
control,  but  that  all  the  instructions  he  received  in  the  proceedings 
were  given  by  Mr.  William  Patrick.  And  this  is  further  explained 
in  the  condescendence,  viz.,  '*  that  the  appeal  to  the  House  of  Lords 
was,  like  the  action,  oridnally  taken  under  a  concert  and  conspiracy 
between  the  said  Hugh  Crawfurd,  William  Patrick,  and  Dr.  Patrick, 
who  well  knew  throughout  the  whole  fraudulent  practices  used  on 
his  behalf,  on  a  false  and  deceptive  statement,  for  the  purpose  of 
adding  additional  colour  to  Dr.  Patrick's  title,  and  preventing  any 
after  challenge.'*  So  that,  according  to  the  ultimate  and  finally 
considered  description  of  his  own  case,  the  Pursuer  charges  the 
fraud  and  conspiracy,  on  which  the  reductive  conclusions  are 
founded,  not  only  against  the  Patricks,  but  against  Mr.  Hugh 
Crawfurd,  the  factor  loco  tutoris  who  was  appointed  by  the  Court 
to  defend  the  interests  of  the  Pursuer,  and  who,  in  so  far  as  we  can 
gather  ex  facie  of  the  proceedings,  did  defend  them  to  the  uttermost. 

But  then  see  what  the  case  of  the  Pursuer  is  really  brought  to. 

Mr.  Hugh  Crawfurd,  a  merchant  in  Greenock,  and  a  connection 
of  the  family,  was  appointed  factor  loco  tutoris  by  the  Court,  for 
the  very  purpose  of  attending  to  the  Pursuer's  interest.  The  simple 
fact  of  that  appointment  is  a  sufiicient  assurance  that  his  general 
character  stood  free  from  all  imputation.  I  presume  that,  as  in 
other  cases,  he  took  the  oath  de  fideli.  He  in  fact  and  in  law 
became  the  dominua  litis  opposed  to  Robert  Patrick ;  and  as  far  aa 
we  can  see,  he  performed  the  duties  which  the  situation  imposed  on 
him.  He  brought  a  reduction  of  the  service  of  Robert  Patrick, 
being  the  ordinary  measure  for  bringing  the  pupil's  case  before  the 
Court.  He  employed  an  agent,  against  whom  no  charge  is  made, 
and  as  counsel  the  Honourable  Henry  Erskine  and  Archibald 
Fletcher,  whose  names  are  a  sufficient  pledge  of  the  zeal,  as  well  as 
the  ability,  with  which  the  Pursuer's  interests  were  defended.  On 
the  decision  against  the  factor  and  the  Pursuer  in  this  Court,  the 
case  was  taken  to  the  House  of  Lords.  A  most  elaborate  appeal 
case  for  him  was  prepared  by  Mr.  Fletcher  and  Lord  Brougham,  by 
whom,  and  the  late  Lord  Chief  Commissioner  Adam,  then  at  the 
bar,  the  case  was  argued  in  the  House  of  Lords.  And  the  result 
was  a  final  judgment  affirming  that  pronounced  by  the  Court  of 
Session. 
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Shedden  Now,  it  wonld  be  difficnlt  to  conceive  a  case  in  which  a  mora 

Patkick  et  al.  definite  and  specific  averment  of  conspiracy  or  collusion  was 
required,  than  in  one  of  this  kind.  The  object  of  the  appointment 
of  a  factor  loco  tutorisy  or  a  curator  ad  litem,  or  other  officer  of  Court 
duly  intrusted  with  the  interests  of  the  pupil  or  minor,  is  not  only 
that  those  interests  shall  be  defended,  but  that  the  other  party  shall 
have  an  opponent,  with  whom  it  is  safe  and  conclusive  to  enter  into 
the  contract  of  litis-conteskUion,  so  as  to  obtain  a  res  judicata  on 
the  matter  in  dispute. 

It  may  be  and  is  quite  competent  for  the  minor  or  pupil,  if  really 
injured,  to  challenge  the  fairness  of  the  proceedings  taken  by  the 
officer  of  Court  appointed  to  watch  over  his  interests,  and  to  show 
that  those  interests  have  been  fraudulently  sacrificed.  But  surely 
it  requires  the  clearest  statement  of  the  nature  of  that  injury  to 
warrant  such  an  action.  And  the  security  generally  supposed  to  be 
afforded  by  such  a  course  would  be  absolutely  worthless,  if  it  were 
enough  for  the  party  to  bring  his  action  charging  the  officer  of  the 
Court  with  fraudulent  collusion,  without  calling  him  into  Coart  at 
all ;  and  that  twenty  years  after  his  death,  and  the  death  of  nearly 
all  the  parties  who  can  be  supposed  to  possess  any  information  on 
the  subject.  I  cannot  conceive  anything  more  hazardous  to  the 
legitimate  interests  of  all  parties,  forced  into  litigations  with  pupils 
or  minors,  than  a  course  of  this  kind,  exemplified  as  it  is  in  the 
circumstances  of  this  very  case. 

The  single  fact  from  which  the  Pursuer  chooses  to  infer  fraud  or 
collusion,  is,  that  the  factor  loco  tutoris  and  his  advisers  did  not 
advance  a  plea  or  proposition  in  law,  which  he,  assisted  by  the  new 
lights  lately  obtained,  thinks  would  have  led  to  a  different  judg- 
ment. But  how  can  such  a  charge  be  listened  to,  after  the  case  was 
put  under  the  guidance  of  eminent  counsel  ?  They  were  the 
parties  to  determine,  on  their  own  professional  responsibility,  how 
the  case  was  to  be  conducted. 

But  when  considered  in  its  true  light,  the  case  of  the  Pursuer 
will  be  found  not  to  rest  on  fraud  at  all.  The  fraud  lies,  and  so  it 
is  pat  by  the  Pursuer  himself,  in  the  failure  to  bring  forward  a 
certain  legal  proposition  which  is  said  to  have  been  omitted  in  the 
pleadings  in  the  former  reduction,  and  which,  according  to  the 
Pursuer's  view,  would  now  warrant  a  different  conclusion.  Even 
holding  that  view  to  be  the  sound  one,  what  does  it  come  to  but 
this,  that  the  Pursuer,  under  the  cover  of  a  charge  of  fraud,  in  itself 
untenable  according  to  his  own  summonses,  is  attempting  to  obtain 
a  review  of  the  judgment  of  this  Court  and  the  House  of  Lords,  on 
a  matter  of  law  which  had  not  been  brought  under  the  notice  of 
either  tribunal ;  a  review  which,  by  the  force  of  the  vicennial 
prescription,  is  entirely  incompetent  and  inadmissible !  For  if  the 
allegation  of  fraud  is  indispensable  to  get  the  better  of  that  pre- 
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scription  as  applicable  to  a  bare  reiour,  a  fortiori  it  is  indispensable,        Shkddmn 
when  that  retonr  has  been  confirmed  by  judgments  of  this  Court  Fatuoket  ai.. 
and  the  House  of  Lords. 

In  cases  of  fraud,  as  in  many  other  cases  of  litigious  warfare, 
the  forms  are,  to  a  certain  extent,  in  favour  of  the  assailant.  He 
may  make  his  charges,  however  offensive,  without  being  called  upon 
to  an  instant  verification,  and  may  keep  his  adversary  so  far  exposed 
to  public  obloquy  till  the  proof  is  found  ineffectual.  But  then  the 
assailant  is  not  absolutely  free  from  the  observance  of  all  rule.  He 
is  at  least  bound  to  know  his  own  case,  and  to  be  able  to  state  it 
explicitly  and  consistently.  If  he  avers  fraud  in  general,  he  must 
be  able  to  state  the  overt  acts  by  which  the  belief  of  that  fraud  has 
been  impressed  upon  him ;  and  above  all  is  he  bound  to  abstain 
from  charging  as  acts  of  fraud  and  conspiracy,  facts  and  documents 
which,  to  the  ordinary  sense  of  mankind,  lead  to  a  conclusion 
directly  opposite. 

I  would  suggest,  then,  that  the  objections  to  the  relevancy  of 
those  summonses  should  be  sustained  and  the  Defenders  assoilzied. 

The  Court  pronounced  the  following  interlocutor : — 
'^  Sustain  the  defences  :  Dismiss  the  said  actions^  and 
assoilzie  the  Defenders  from  the  whole  conclusions 
thereof:  Find  the  Defenders  entitled  to  their  expenses/' 

Against  this  decision  of  the  Court  of  Session  an  appeal 
was  forthwith  taken  to  the  House  of  Lords ;  and  the 
cause  stood  for  hearing  on  the  2nd  of  March^  1854. 

Sir  Fttzray  Kelly,  Mr.  Roundell  Palmer^  Mr.  Ander- 
son,  and  Dr.  Phillimore,  for  the  Appellant. 

The  Solicitor-General  {Sir  Richard  Bethelt),  the  Dean 
of  Faculty  (Mr.  Inglis),  Mr.  Rolt,  and  Mr.  Mure,  for 
the  Respondents. 

Sir  Fitzroy  Kelly  was  proceeding  to  open  the  case, 
when  the  following  conversation  ensued  : — 

The  Lord  Chancellor  (a)  :  The  decision  of  this 
House  in  1808  established  the  Appellant's  illegitimacy. 
What  you  asked  in  the  Court  of  Session  was  to  obtain 
a  decree  inconsistent  with  that  decision.     How  could 

(a)  Lord  Cranworth. 
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shtodkc  the  Court  below  do  otherwise  than  say  that  they  were 
PATBicK  FT  AL.  feound  by  the  judgment  of  this  House  ? 

Sir  Fitzroy  Kelly :  Our  case,  my  Lords,  is  that  the 
proceedings  in  the  Court  below,  and  in  this  House,  were 
begun,  continued,  and  ended  in  fraud. 

The  Lord  Chancellor  :  Can  the  Court  of  Session 
decide  such  a  question  7 

Lord  Brougham  :  You  called  on  the  Court  of 
Session  to  set  aside  the  judgment  of  this  House. 

The  Lord  Chancellor  :  How  can  the  Court  of 
Session  do  that  ? 

Sir  Fitzroy  Kelly  :  My  Lords,  the  real  object  of  the 
former  suit  was  to  confirm  a  title  obtained  fraudulently. 
The  action  in  the  Court  below  was  a  mock  action ;  and 
the  appeal  to  this  House  was  a  mock  appeal. 

The  Lord  Chancellor  :  Your  application  should 
have  been  here. 

Sir  Fitzroy  Kelly :  True,  my  Lords,  if  the  Court 
below  had  decided  that  it  was  not  competent  to  them 
to  impeach  a  judgment  of  this  House ;  but  the  Court 
below  has  not  entered  into  that  question. 

The  Lord  Chief  Justice  of  England  (a)  :  The 
Court  below  assumed  that  they  had  jurisdiction ;  but  we 
are  bound  to  consider  whether  they  were  right  in  this. 

Lord  Brougham  :  You  must  get  rid  of  the  judg- 
ment of  this  House.  The  decree  below  has  become  a 
judgment  of  the  House  of  Lords,  which  not  only  con- 
firms it,  but  converts  it  into  a  judgment  of  its  own. 

The  Lord  Chief  Justice  :  Has  this  ever  been  done? 

Sir  Fitzroy  Kelly :  This  point  not  having  been  ad- 
verted to  in  the  Court  below,  I  am  not  prepared  to 
argue  it.  Except  incidentally,  it  is  not  even  alluded  to 
in  the  great  volume  of  papers  on  your  Lordships'  table. 

Lord  St.  Leonards  :  Suppose  the  Court  below  had 
decided  the  other  way,  and  reversed  the  judgment  of  this 

(a)  Lord  Campbell. 
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House ;  and  suppose  a  contest  between  that  Court  and       bheddrw 
this  House  by  a  subsequent  reversal  of  the  decree  below.  ^^™ck  n  au 

Sir  Fitzroy  Kelly :  My  Lords^  I  would  humbly  ask 
your  Lordships^  indulgence^  to  meet  these  difficulties. 

[After  some  deliberation  as  to  granting  time  to  Sir. 
F,  Kelly  to  prepare  on  the  question  of  jurisdiction,] 

The  Lord  Chancellor  : 

This  is  in  substance  an  action  to  set  aside  a  judg- 
ment of  this  House ;  but  you  might  well  suppose  that 
the  question  of  jurisdiction  would  not  be  raised  here, 
since  it  was  not  raised  in  the  Court  below.  I  observe 
that  Lord  Fullerion,  in  his  long  opinion,  does  not 
discuss  it.  We  therefore  adjourn  the  further  hearing 
till  Monday  next,  that  you  may  be  prepared  on  this 
preliminary  question;  one,  perhaps,  depending  upon 
principle,  and  but  little  touched  by  authority. 

On  Monday,  the  6th  of  March,  the  cause  was  again 
in  the  paper,  when  the  following  intimation  fell  from 

The  Lord  Chancellor  :  The  House  will  at  this 
stage  assume  the  Appellant's  legitimacy.  Let  the 
argument,  therefore,  for  the  present,  be  confined  to  the 
question  of  jurisdiction. 

Sir  Fitzroy  Kelly,  for  the  Appellant :  When  a  judg- 
ment has  been  obtained  by  fraud,  the  party  aggrieved 
must  apply  to  the  Court  itself  to  set  it  aside.  This 
House  has  no  original  jurisdiction.  It  can  only  deal 
with  the  judgments  of  other  Courts,  by  affirming, 
reversing,  or  varying  them.  This,  however,  is  not  an 
attempt  to  set  aside  the  judgment,  but  to  be  relieved 
from  its  operation. 

[Lord  St.  Leonards  :  It  is  an  attempt  to  get  the 
land  from  the  person  to  whom  the  Court  below  gave  it. 
The  decision  of  other  Courts  may  be  appealed  from. 
The  decisions  of  this  House  cannot.    If  the  House  has 
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shtodkn  been  misled^  the  question  is  whether  you  ought  not  to 
Patrick  it  al.  |^j^^g  coiue  here,  instead  of  resorting  to  the  Court  below.] 

[Lord  Brougham  :  Would  not  the  decree  you  asked 
below  have  had  the  eflfect  of  making  the  judgment  of 
this  House  a  nullity  in  toto,  and  not  merely  relieving 
the  party  ?] 

Where  the  object  is  to  nullify  the  judgment  entirely, 
the  application  must  be  to  the  Court  that  made  it. 
But  where  the  objection  arises  incidentally,  any  Court 
may  hold  the  judgment  null  and  void,  upon  proof  of 
the  fraud.  The  pettiest  of  all  tribunals,  the  Court  of 
Pie-Poudre,  may,  and  indeed  must,  in  such  a  case  dis- 
regard a  decision  even  of  the  highest  appellate  juris- 
diction. All  Courts  are  liable  to  imposition,  and  even 
this  House  was  on  a  late  occasion  defrauded  of  its 
judgment  in  Tammy  v.  White  (a).  There  the  fraud  was 
on  the  House,  not  on  the  Court  below,  and  there,  con- 
sequently, the  application  was  made  to  the  House  to  set 
the  matter  right.  But  here  the  fraud  was  on  the  Court 
of  Session.     Hence  a  suit  in  that  Court  was  necessary. 

If,  instead  of  annihilation,  the  object  is  merely  to 
have  a  judgment  declared  void  in  respect  of  fraud,  the 
authorities  are  abundant.  Thus,  in  Lord  Cokeys  Re- 
ports, we  have  Fermor^s  Case,  44  Eliz.,  where  a  fine 
levied  with  proclamations  was  held  no  bar  against  the 
party  claiming  the  inheritance,  because  it  appeared  that 
such  fine,  though  among  the  most  solemn  of  judicial 
proceedings,  was  had,  in  the  particular  case,  by 
covin  (&).  For  the  common  law  so  abhors  fraud,  that 
all  acts  tainted  with  it,  as  well  judicial  as  others,  are 
void,  and  bind  not.  There  are  many  later  authorities  ; 
but  the  most  weighty  of  all  is  the  Duchess  of  Kingston's 
case  (c) ;  where  a  sentence  of  jactitation  was  proved  to 
have  been  obtained  by  the  collusion  of  both  parties^ 

(a)  4  Honse  of  Lords'  Ca.  313. 
(6)  Coke's  fiep>,  part  3,  p.  77  ;  and  see  Fan^s  case,  Rajm.  276, 
and  1  Sid.  264.  (c)  20  How.  State  Tr.  355. 
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and  it  waa  consequently  treated  as  a  nullity.  The  shtodih 
argument  of  Mr.  Solicitor-General  Wedderbum  in  that  ^^''^^^'^  ^ 
case  has  the  following  passage : — "  A  sentence  obtained 
by  fraud  and  collusion  is  no  sentence.  What  is  a 
sentence  ?  It  is  not  an  instrument^  with  a  bit  of  wax 
and  the  seal  of  a  Court  put  to  it;  it  is  not  an 
instrument  with  the  signature  of  a  person  calling  him- 
self a  Registrar;  it  is  not  such  a  quantity  of  ink 
bestowed  upon  such  a  quantity  of  stamped  paper:  a 
sentence  is  a  judicial  determination  of  a  cause  agitated 
between  real  parties^  upon  a  real  interest.  In  order  to 
make  a  sentence,  there  must  be  a  real  interest,  a  real 
argument,  a  real  prosecution,  a  real  defence,  a  real 
decision.  Of  all  these  requisites,  not  one  takes  place 
in  the  case  of  a  fraudulent  and  collusive  suit :  there  is 
no  Judge,  but  a  person  invested  with  the  ensigns  of  a 
judicial  office,  is  misemployed  in  listening  to  a  fictitious 
cause  proposed  to  him;  there  is  no  party  litigating, 
there  is  no  party  defendant,  no  real  interest  brought 
into  question ;  and,  to  use  the  words  of  a  very  sensible 
civilian,  'fabula,  non  judicium,  hoc  est;  in  scen&,  non 
in  foro,  res  agitur.'  '^ 

So  here,  my  Lords,  we  say  the  parties  were  not  real 
parties.  The  Appellant  was  an  infant,  and  his  guardian 
in  collusion  with  the  other  side ;  so  that  the  description 
of  Mr.  Wedderbum  thoroughly  applied.  Even  in  Mr. 
Chitty's  book  on  (a)  Pleading,  forms  are  given  which  show 
that  the  practice  of  the  Courts  has  made  provision  for 
the  case  of  fraudulent  judgments,  by  showing  how  they 
were  to  be  met,  and  how  their  eflfect  waa  neutralised  the 
moment  it  appeared  that  they  had  been  obtained  by  fraud. 

In  Price  v.  Dewhurst  (i).  Sir  Launcelot  Shadwell  ssid, 
"  It  is  of  no  consequence  where  a  judgment  is  given,  if 
it  appears  to  have  been  obtained  by  fraud :  in  every 

(a)  StockdaU  v.  Hansard,  9  Ad.  &  £1. 1. 
{b)  8  Sim.  302,  804. 
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bheddej*  gucli  case  the  Court  will  consider  it  as  a  nullity ;  and 
Patrick  >"  al,  £|.  jg  j^^  liberty  to  deal  with  the  parties  and  with  the 
subject  it  has  to  administer^  just  as  if  the  judgment 
had  never  taken  place."  To  show  the  extent  to  which 
this  doctrine  had  been  carried,  he  might  refer  their 
Lordships  to  many  cases  both  at  law  and  in  equity, 
such  as  Meddowcroft  v.  Huguenin  (a),  Robson  v.  Eaton  {b), 
Lloyd  V.  Mansell  {c),  and  Bandon  v.  Beecher  (d).  In 
this  last  case,  it  was  held  that  although  the  Court  of 
Chancery  could  not  correct  a  decree  of  the  Court  of 
Exchequer,  yet  a  party  aflFected  by  it,  whether  Plaintiff 
or  Defendant,  might  question  its  validity  on  the  ground 
of  covin  or  contrivance ;  and  it  was  laid  down  by  Lord 
Brougham,  that  a  decree  so  obtained  "should  avail 
nothing  for  or  against  the  parties  affected  by  it  to  the 
prosecution  of  a  claim,  or  the  defence  of  a  right/' 

[Lord  St.  Leonards  :  The  question  is,  do  these  doc- 
trines extend  to  a  case  which  has  been  decided  by 
this  House?] 

We  do  not  see  how  a  decision  by  this  House  can 
be  any  exception. 

[The  Lord  Chancellor  :  The  only  question  to  which 
we  directed  your  attention  was  that  to  which  Lord 
St,  Leonards  refers.] 

[Lord  St.  Leonards:  In  Tommy  v.  White  could 
they  have  proceeded  in  the  Court  below  notwithstanding 
the  decision  of  this  House  ?] 

That  case  cannot  be  assimilated  to  the  present.  In 
Tommy  v.  White  there  was  an  affirmance  of  the  decree 
below. 

[Lord  St.  Leonards  :  So  there  has  been  here.] 

[Lord  Brougham  :  Suppose  a  suit  in  the  Ecclesi- 
astical Court  for  nullity  of  a  marriage;  suppose  an 
appeal  and  an  affirmance  by  the  Delegates.    You  have 

(a)  4  Moore's  P.  C.  Ca.  386.  {h)  1  Term.  R,  62. 

(c)  2  P.  Wma.  73.  (<0  3  Cla.  &  Fin.  476. 
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then  a  judgment  of  an  exclusive  and  supreme  jurisdic-       shfddbh 
tion  as  muck  as  if  it  were  by  this  House.     That  case  ^^'^^^  "  *^^ 
you  say  would  be  the  same  as  this  7] 

Precisely.  The  question  has  been  narrowed  to  this, 
whether  there  is  any  difference  between  a  decision  of 
this  House  and  that  of  any  other  Court.  We  had  not 
previously  supposed  that  your  Lordships  had  considered 
the  point  so  plain  with  regard  to  those  other  Courts. 
The  sentence  of  the  Ecclesiastical  Courts  in  the  case 
put  by  Lord  Brougham^  is  as  absolute  as  if  it  were  by 
the  House  itself. 

[Lord  Brougham  :  But  here  the  appeal  in  strict 
constitutional  language  is  to  Parliament,  this  House 
being  the  High  Court  of  Parliament,  and  the  judgment 
given  that  of  the  Parliament.] 

Still  the  House  is  a  court  of  justice,  and  must  act  as 
such.  But  what  does  Mr.  Justice  Blackstone  say  {a)  ? 
He  affirms  that  even  an  act  of  the  whole  Legislature 
may  be  relieved  against  on  proof  of  fraud.  And  he 
shows  that  this  has  been  done  (&).   The  same  principles 

(a)  2  Comm.  346. 

(b)  See  4  Cruise's  Dig.  645,  where  the  cases  relied  upon  by 
Blackstoue  are  set  out  One  of  them  related  to  an  Act  of  the 
Houfie  of  Assembly  of  Pennsylvania,  which  was  relieved  against  in 
Chancery.  The  other  was  a  Scotch  case,  Mackenzie  v.  Stuart, 
Dom.  Pro.  1754,  on  appeal  from  the  Court  of  Session,  where  it 
appeared  that  an  Act  of  Parliament  had  been  obtained  to  sell  an 
entailed  estate  for  payment  of  debts  upon  a  false  representation  of 
facts.  The  House  of  Lords,  under  the  direction  of  Lord  Chancellor 
Hardwicke,  reversed  the  decision  of  the  Court  below,  by  which 
relief  had  been  refused.  The  case  is  reported  in  Messrs.  Craigie 
Stewart  &  Paton's  Appeal  Cases.  From  their  report  it  appears  that 
ihe  House  held  "  that  the  Appellant  (an  heir  of  entail)  was  not  barred 
>'y  his  concurrence  and  agreement,  nor  by  the  Act  of  Parliament, 
from  opening  up  the  whole  proceedings."  And  they  add  on  the  • 
authority  of  Lord  Kaimes,  "  that  the  Lord  Chancellor,  in  delivering 
his  opinion*  expressed  a  good  deal  of  indignation  at  the  fraudulent 
means  of  obtaining  the  Act,  and  baid  that  he  never  would  have  con- 
sented to  such  private  Acts,  had  he  ever  eutertaiued  a  notion  that  they 
would  be  used  to  cover  frauds."    See  Kaimea'  Dictionary,  7445. 
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shkddem  obtain  in  Scotland,  Macpherson  v.  Thftler  (a).  But  we 
Patrick  ct  al.  gubniji;  ^jth  confidence  that  the  Duchess  of  Kingston's 
case  is  of  itself  conclusive  in  our  favour,  and  there  is 
an  end  of  all  difficulty ;  unless  it  can  be  shown  that 
the  judgment  here,  being  by  this  House,  makes  a 
diflFerence.  But  that  proposition  cannot  be  sustained^ 
after  what  Lord  Eldon  said  in  Stewart  v.  Agnew  (6), 
that ''  where  a  fraud  is  practised  upon  the  House  and 
the  party  by  the  operation  of  that  fraud  obtains  the 
judgment  of  the  House,  it  is  no  more  than  the  judg- 
ment of  any  other  court  obtained  by  fraud,  and  is  an 
absolute  nullity/^  Suppose  an  action  brought  to 
recover  an  estate,  and  a  judgment  against  the  plaintiff 
pleaded — he  can  say  that  that  judgment  does  not  bind 
him  because  it  was  obtained  by  fraud.  It  has  been 
said,  why  did  we  not  petition  the  House  in  the  present 
case  ?  The  answer  is  complete.  The  House  has  no 
power  to  do  anything  effective ;  for  even  if  it  were  to 
revoke  its  own  judgment,  it  could  not  set  aside  the 
decree  of  the  Court  of  Session.  No  original  pro- 
ceedings could  have  been  taken  in  this  House  by  the 
wronged  heir-at-law.  Suppose  he  had  applied  as  in 
Tommy  v.  White.  The  House  would  have  had  no  means 
—no  machinery — ^to  deal  with  the  case,  because  it  was 
one  indispensably  requiring  the  powers  and  functions 
peculiar  to  a  tribunal  of  original  jurisdiction. 

[Lord  Brougham  :  If  the  judgment  of  this  House 
were  revoked,  you  might  then  proceed  below.] 

But  what  power  would  the  House  have  to  remit  to 
the  Court  below  ?  It  could  only  act  in  its  appellate 
character.  It  could  only  deal  with  the  case  as  it  dealt 
with  it  before. 

[Lord  St.  Leonards  :  The  House  could  direct  an 
issiie.] 

The  House  has  no  jurisdiction  over  land  in  Scotland 

(a)  1  Sec  Ser.  718.  {h)  1  Sh.  App.  Ca.  434. 
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except  on  appeal.  Here  nothing  wrong  has  been  done 
80  far  as  the  appellate  jurisdiction  was  concerned.  The 
case  came  up  in  the  regular  way.  The  House  cannot 
recal  its  own  judgment  upon  matter  dehors  and 
extrinsic ;  and  for  anything  appearing  on  the  record, 
which  is  all  that  the  House  was  entitled  to  look  at,  the 
decision  of  1808  was  the  only  decision  at  which  the 
House  could  have  arrived. 

Mr.  Roundell  Palmer  (with  Sir  F.  Kelly)-.  The 
question  is  what  is  the  general  law  applicable  to  judg- 
ments and  estoppels.  Judgments  may  be  impeached 
on  three  distinct  grounds.  First  of  all,  they  may  be 
impeached  by  reason  of  error  on  the  merits ;  and  in 
such  a  case,  this  House,  when  exercising  its  reviewing 
jurisdiction,  proceeds  on  the  former  evidence,  and  has 
no  higher  function  to  dischai^e  than  that  which  belongs 
to  other  Courts  of  Appeal.  Secondly,  judgments  may 
be  impeached  by  reason  of  newly  discovered  matter, — 
what  is  called  in  Scotland  res  noviier  vemens  ad 
notitiam ;  and  no  other  Court  can  relieve  but  the  Court 
that  made  the  judgment.  Redress  is  then  granted  in 
Chancery  by  Bill  of  Review  as  it  is  called — which  has 
been  permitted  even  after  an  afBrmance  of  the  decree 
by  the  House  of  Lords  (a).  But  the  leave  of  the  Court 
to  file  the  bill  must  be  obtained,  Barbon  v.  Stearle  {b), 
Blake  V.  Foster  (c).  Both  these  were  cases  of  review 
for  new  matter.  They  show  that  even  a  judgment  of 
this  House  will  not  deprive  a  party  of  the  right  of 
review ;  the  only  question  being  as  to  asking  leave  to 
file  the  bill — whether  that  should  be  here  or  below. 
And  the  giving  leave  is  equivalent  to  saying  there  is  no 
estoppel.  Such  are  the  rules  as  to  error  and  new 
matter.     But  now  we  come  to  the  third  class  of  cases 

(a)  Lord  Redesdale  on  Pleading,  p.  88. 

(b)  1  Vera.  416,  and  see  16  Ves.  89. 
(e)  Macq.  H.  of  Lords,  448. 
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where  judgments  are  impeached  and  resisted  on  the 
ground  of  fraud  and  collusion  perpetrated  in  the 
obtaining  of  them.  And  doubtless  the  most  striking 
instance  is  furnished  by  the  Duchess  of  Kingston's 
case,  where  it  was  held  that  the  effect  of  a  judgment 
may  be  avoided  by  proving  that  it  was  procured  by  fraud 
and  collusion  (a).  Persons  properly  on  the  record  will 
be  bound  if  the  proceeding  is  honest.  But  if  the  suit 
is  not  real^  the  party  can  disclaim  it^  and  say  the  suit 
was  not  mine^  Robson  v.  Eaton  {b).  This  is  the  meaning 
of  what  Lord  Brougham  said  in  Bandon  v.  Beecher  (c). 
''That  you  may  always  object  to  a  decree  made  in 
another  Court  if  it  was  pronounced  through  firaud, 
contrivance^  or  covin,  or  not  in  a  real  suit ;  or  though 
pronounced  in  a  real  suit,  yet  between  parties  who  were 
not  really  in  contest  with  each  other."  The  principle 
of  a  Bill  of  Review,  on  the  ground  of  new  matter, 
is  well  distinguished  by  Lord  Redesdale,  from  the 
principle  of  a  bill  to  obtain  relief  against  a  judgment 
had  by  fraud  {(I).  A  decree  enrolled  is  as  binding  as  a 
judgment  of  this  House ;  but  upon  proof  of  fiiiud  it 
will  be  void  as  regards  those  whom  the  fraud  affects, 
although  it  may  be  good  in  other  respects,  Richmond 
V.  Tayleur  (e),  Sheldon  v.  Fortescue  (/).  In  cases  of 
fraud,  no  review  is  necessary.  A  decree  obtained  by 
fraud  may  be  impeached  without  the  leave  of  the 
Court  {g).  In  MusseU  v.  Morgan  (h),  the  very  thing 
was  done  which  it  is  suggested  should  have  been  done 
here.  A  petition  was  presented  to  have  a  decretal 
order  discharged,  as  obtained  by  collusion,  but  Lord 
Chancellor  Thurlow  said  the  thing  must  be  set  right  in 

(a)  2  Smith's  Lead.  Cases,  432,  433,  where  the  authorities  are 
fallj  gone  into.  (Jb)  1  Term  R.  62. 

(c)  3  Cla.  &  Fin.  471.  (d)  Mitf.  Eq.  PL  92. 

(e)  1  Peere  Wms.  734,  note.  (/)  3  Bro.  C.  C.  73  of  P.  W. 

\g)  8  Peere  Wms.  111.  (A)  Mitf.  Eq.  PI.  93. 
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a  new  suit.  The  analogy  to  the  present  case  is 
perfect.  On  the  record  your  Lordship^s  judgment  of 
1808  was  correct.  The  matter  showing  fraud  must  be 
brought  forward  in  a  separate  proceeding. 

[Lord  Brougham  :  The  judgment  of  this  House 
affirming  that  below^  makes  the  judgment  below  a 
judgment  of  this  House.  Then  from  what  time  would 
the  limitation  run  ?] 

We  believe  from  the  time  of  the  judgment  below. 

[Lord  Brougham  :  But  we  have  hitherto  held  the 
judgment  of  1808  to  be  a  judgment  of  this  House,  not 
merely  an  assent  to  that  below.] 

The  judgment  is  the  same  judgment  confirmed  by  a 
higher  authority.  We  submit  that  it  is  still  the 
judgment  of  the  Court  below.  The  jurisdiction  of  this 
House  is  merely  appellate.  It  can  only  affirm,  reverse, 
or  vary.  The  House  knows  nothing  but  from  the 
record  of  the  Court  below.  If  the  judgment  be  void 
by  matter  dehors  your  Lordships  cannot  interpose. 
The  House  may,  indeed,  correct  slips  in  its  own 
judgments.  But  it  cannot  make  fundamental 
alterations  (a). 

The  terms  of  the  summons  in  the  present  case  are 
sufficient  to  bring  it  within  the  rules  we  have  been  citing. 
The  form  of  pleading  is  in  accordance  with  the  law  of 
Scotland.     Bell's  Dictionary  [b),  Shand's  Practice. 

The  Soliciior-General,  for  the  Respondents :  A 
judgment  of  this  House,  having  the  force  of  a  statute(c), 
has  conclusively  fixed  the  status  of  the  Appellant.  The 
only  mode  of  reversing  it  is  by  Act  of  Parliament.  If 
that  course  had  been  taken,  the  House  would  have  had 

(a)  See  1  Moore's  P.  C.  cases  ;  and  Macqaeen's  H.  of  L.  445. 
{b)  Title  "  Exception,"  386. 

(c)  Preface  to  Lord  Si.  Leonards'  Real  Properly  Decisions  of  the 
House  of  Lords.     Coke's  First  Inst.  B.  352. 
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*'^^^       unple  memna  for  trying  the  real  ments  of  the 
p^rvcK  K  A£.  ^gjjg^    j^  iBBoe  mi^t  have  been  directed. 

^The  Lo&o  Ce^scxllo&:  Can  joa  ihow  uij  pre- 
cedent for  that  f] 

Lord  Rede^dak  aajs  it  was  net  Trnfoainwm  fisr  jour 
Lordihipa  to  direct  an  iasaea).  Bat  eTen  upon  an 
inqimy  at  the  Bar  of  the  Honae  thoe  would  be  every 
fiMslitj  tor  inTesdgation. 

In  Jfemdotts  t.  Tie  DucAes9  of  Khtgstcm  \^S),  Jjord 
Chanceilor  Ap^ien  laid  it  down  ad  a  general  rale  that 
wherever  a  matt^  comes  to  be  tried  in  a  collateral 
waj  the  jadgment  of  any  other  Court  having  compe- 
tent jnrisdiction  ahaH  be  received  as  condnave  of  the 
matter  determined.  And  in  Pntdham  t.  Pikt/%»«(c)^ 
where  a  sentence  of  the  Eoclesiaaticai  Court  was 
prodnced  by  the  plafntiff,  the  defendant  offered  to 
|voTe  that  the  sentence  was  obtained  br  fraud,  bnt 
tnHes,  C.  J.,  woold  not  permit  the  evidence  to  be 
gone  into. 

The   general  principle  is   the    same  in   Scotland; 

(a)  Slacqiieen's  H.  of  L.  4S>.  The  case  cited  bj  Lord  Bcdodile 
h  that  <^SnKlaiwreT.JIW7a«,  4th  March.  1677.  where  the  Hoqmv 
after  icfeiaiiig  a  Decree,  ordered  that  the  Govt  below  (umeljy  the 
Gmrt  of  Cbaaceiy),  should  direct  that  a  trial  at  law  shovid  be  had 
apon  this  ivne, — "  ^liether  the  Lord  of  the  lUnor  of  Kencfamch 
be  compellable  to  renew  estates  from  99  jean  to  99  jears,  and  if 
anj  difference  shall  arise  abont  the  aid  iasse,  the  Lord  ChaaceDor 
to  direct  a  Master  to  settle  the  same.^  This,  howew,  was  done 
OD  appeal,  and  there  are  other  isstancei  to  the  same  edSect.  sndi  as 
that  of  the  IhiJte  of  Dentukirt  r.  Wall,  4th  Feb.,  1760,  where 
H  was  ordered  that  the  *^  Parties  do  proceed  to  a  trial  at  law  at  the 
bar  fA  the  Court  of  King's  Bendi,  bj  a  special  jinj,  npon  the  fol- 
lowing issues  (settled  bj  the  House),  and  that  the  Gout  of  Chanecij 
do  giTe  all  pn^>er  directions  for  carrying  this  judgment  into  execa- 
tiofL**  All  this,  howerer,  was  ordered  bj  the  House  in  the  cxercia« 
of  its  ^ypeDate  jurisdiction.  It  does  not,  I  think,  appear  that  the 
House  erer  directed  an  issue  vpon  an  original,  and  still  less  on  a 
legisIatiTe  proceeding ;  and  eren  in  the  eases  cited  the  wei^t  of  the 
operation  is  thrown  on  the  Court  below.  {h)  AmbL  756L 

(<:)  AmbL  763L    See  Mltford  on  Pleading.    Smith's  EditioD,  300. 


CASES   IN  THE   HOUSE   OP   LORDS.  601 

where,  however,  it  has  been  fortified  by  the  Act  1587,       sheddw 
c.  89,  which  expressly  aflSrms  that  the  judgment  of  a  ^^"^^"^^  ^  ^^' 
Superior  Court  shall  not  be  impeached  in  a  lower  one. 

The  case  of  Blake  v.  Foster  (a),  cited  on  the  other 
side,  is  really  in  our  favour,  for  the  Lord  Chancellor  of 
Ireland  refused  to  proceed  without  the  authority  of 
the  House ;  and  the  course  he  followed,  your  Lordships 
finally  by  your  judgment  approved. 

But  how  does  it  appear  in  the  present  case  that  the 
judgment  sought  to  be  set  aside  proceeded  upon  fraud  ? 
Who  can  tell  on  what  points  the  decision  of  1808 
went  ?  When  a  decree  was  affirmed,  it  was  not  then 
usual  to  assign  reasons.  There  were  a  variety  of 
circumstances  in  the  case ;  and  the  conclusion  of  the 
House  might  have  rested  on  matter  entirely  inde- 
pendent of  the  fraud  now  alleged.  And  if  so,  your 
Lordships  cannot  assume  that  it  proceeded  upon  fraud. 

[The  Lord  Chancellor:  You  are  here  as  if  on 
demurrer ;  and  you  must  make  out  that  by  no  possi- 
bility could  the  judgment  have  gone  on  the  fraudulent 
matter.] 

The  Dean  of  Faculty  :  A  Court  may  incidentally 
have  to  decide  matter  beyond  its  ordinary  functions ; 
but  it  cannot  grant  a  remedy  out  of  its  jurisdiction. 
Thus,  in  Scotland  it  might  become  necessary  to  ascer- 
tain whether  a  party  were  a  peer — although  the  Court 
of  Session  has  no  jurisdiction  to  try  peerage  questions. 
Or — before  the  abolition  of  the  Consistory  Court — ^it 
might  have  been  indispensable  incidentally  to  inquire 
in  a  suit  whether  a  woman  were  married,  or  whether  a 
man  legitimate;  both  points  of  jurisdiction  being 
foreign  to  the  Court  of  Session  till  the  late  Act  was 
passed.  But,  in  the  present  case,  the  main  object  of 
the  action  was  directly  and  expressly  to  displace  the 
judgment  of  this  House ;  and  whatever  might  be  the 

(a)  Macqiieen*8  H.  of  L.  448. 
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shcddcn  law  of  England^  the  authorities  of  Scotch  law  demon* 
patwck  et  al  strated  that  this  was  a  competent  and  the  only  proper 
course  of  proceeding  to  effect  the  end  desired  (a). 
There  is  no  getting  rid  of  a  res  judicata  in  Scotland 
except  by  an  action  of  reduction ;  and  whether  it  be 
by  the  highest  or  the  lowest  jurisdiction^  the  rule  is 
the  same. 

The  Act  of  1587,  c.  89,  seems  conclusive;  but  the 
general  doctrine  of  Scotch  law  is  fully  recognised  in 
Mackenzie  v.  Scoit  {b),  Scarlett  v.  Somervilie  (c),  and 
Murray  v.  Cockbum  (rf). 

As  to  the  contention  that  the  suit  was  not  the 
minor's,  the  answer  is  that  the  minor  was  legally 
represented  in  the  proceeding,  and  by  the  law  of 
Scotland  effectually  bound  by  the  acts  of  his  factor 
loco  tutoris. 

Sir  F.  Kelly,  in  reply:  That  a  judgment  of  this 
House  cannot  be  reversed  without  an  Act  of  Parliament^ 
— ^the  main  point  urged  on  the  other  side — we  do  not 
and  need  not  dispute ;  because  it  leaves  untouched  the 
quiestion — the  only  question  here — whether,  when  a 
judgment  of  this  House  is  obtained  through  fraud  and 
collusion,  it  may  not  be  passed  by  in  another  Court  as 
a  nullity. 

[The  Lord  Chancellor  :  Are  you  able  to  mention 
any  case  of  replication  on  the  ground  of  fraud  to  a  plea 
of  judgment  recovered?] 

In  the  second  and  third  volumes  of  Chitty  on 
Pleadings,  the  cases  are  all  collected. 

[The  Lord  Chancellor  :  In  the  Duchess  of  King^ 
stones  case,  the  proceeding  was  by  the  Crown.] 

Plea  of  autre  fois  acquit  may  be  got  over  by  showing 
that  the  judgment  was  obtained  by  fraud. 

{a)  Stair  B.  4,  c.  40,  §§  16,  1(5,  21.    Erak.  B.  1,  c.  3,  §  2. 
{h)  4  Bro.  Sup.  282.  (c)  Ibid.  {d)  Ibid. 
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The  Scotch  cases  cited  by  the  Dean  of  Faculty  have 
no  application,  and  the  Scotch  Act  of  Parliament,  of 
which  we  have  heard  so  much,  is  equally  unavailing.  It 
is  in  truth  no  more  than  a  general  declaration,  of  what 
is  likewise  the  law  of  England,  namely,  that  a  subordi- 
nate tribunal  cannot  alter  the  decrees  of  a  superior  one. 

The  Solicitor-General  asked  your  Lordships,  how  do 
you  know  that  the  House  went  on  fraud  in  1808  ? 
This  supposes  that  the  fraud  tainted  but  a  single  point, 
or  only  a  few  points,  of  the  case.  But  we  aver  that  the 
whole  proceeding  was  concocted  and  bottomed  on  fraud, 
and  that  the  entire  mass  was  permeated  and  saturated 
with  fraud. 

At  the  close  of  the  argument,  on  the  10th  March, 
the  sentiment  of  the  House  was  thus  expressed  by 

The  Lord  Chancellor  : 

The  principle  relied  upon  by  the  Appellant's  counsel 
is  the  principle  laid  down  by  Chief  Justice  De  Grey,  on 
behalf  of  himself  and  the  other  Judges,  in  the  Duchess 
of  Kingston's  case — namely,  that  "  admitting  a  sentence 
of  jactitation  to  be  conclusive  upon  an  indictment  for 
bigamy,  the  counsel'  for  the  Crown  might  nevertheless 
be  admitted  to  avoid  the  effect  of  such  sentence  by 
proving  the  same  to  have  been  obtained  by  fraud  or 
collusion .''  The  question,  my  Lords,  is,  does  the  pre- 
sent case  come  within  that  principle  ?  Sir  Fltzroy  Kelly 
seemed  to  admit,  that  in  order  to  render  it  applicable, 
it  would  not  be  enough  to  show  that  somebody  had 
been  guilty  of  fraud  in  the  conduct  of  the  cause.  It 
must  appear  that  the  suit  itself  was  actually  concocted 
and  conducted  in  fraud.  Now,  to  judge  of  this,  we 
must  know  what  the  facts  of  the  case  are.  Of  these 
we  are  now  ignorant.  I  regret  the  time  which  has 
been  consumed — not  unnecessarily  however,  but  indis* 
pensably.     And  I  see  no  alternative  but  that  counsel 
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8Hn>DSN       be  i^ow  directed  to  proceed  upon  the  facts,  so  as  to 
Patrick  «t  al.  enable  the  Housc  to  dccide  whether  they  are  really 
of  such  a  nature  as  would,  if  established,  entitle  the 
Appellant  to  the  relief  which  he  prays. 

The  Lords  Brougham  and  St.  Leonards  concurred. 

Accordingly  on  the  27th  of  March,  in  compliance 
with  the  direction  of  the  House,  Sir  FUzroy  Kelly 
proceeded  to  lay  before  their  Lordships  the  facts  alleged 
by  the  Appellant ;  contending  that  those  facts  brought 
the  case  within  the  principle  to  which  the  Lord  Chan-« 
CELLOR  had  referred;  and,  also,  that  the  averments 
respecting  them  were  relevant  and  sufficient  in  point 
of  pleading.  Sir  FUzroy  was  followed  by  Mr.  Roun- 
dell  Palmer.  The  points  mainly  urged  by  them  were 
1 .  That  the  domicile  of  William  Shedden,  the  Appel- 
lant's father,  had  all  along  been  Scotch.  2.  That  this 
was  well  known  to  the  Respondents.  3.  That  they  never- 
theless deceived  the  Court  by  representing  it  as  a  fact 
that  the  domicile  of  William  Shedden  was  not  Scotch, 
but  American.  4.  That  the  Appellant,  though  born  in 
America,  was  in  truth  a  Scotchman,  and  a  subject  of 
this  kingdom.  5.  That  the  marriage  of  1798,  though 
had  in  America,  was  in  the  eye  of  the  law  a  Scotch 
marriage,  Munro  v.  Munro  (a),  Warrender  v.  Warren- 
der  {b),  6.  That  being  a  Scotch  marriage,  it  rendered 
the  Appellant  legitimate  from  his  birth.  7.  That  the 
law  of  Scotland  governed,  and  the  law  of  America 
did  not  touch  the  case.  8.  That  the  Appellant  came 
within  the  4  Geo.  2,  c.  21,  and  consequently  was  not 
an  alien.  9.  That  even  if  any  doubt  could  exist  as  to 
the  retrospective  operation  of  the  marriage  of  1798, 
the  Appellant's  legitimacy  woidd  be  established  by  the 
prior  marriage   alleged   by  way  of  amendment.     10. 

(a)  7  Cla.  &  Fin.  842;  1  Rob.  App.  Ca.  502. 
lb)  2  Cla.  &  Fin.  488. 
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That  the  parties  were  before  the  House  as  on  demurrer;       shbi^dkn 

and  that,  although  the  Appellant  might  ultimately  fail  p^^^mck  et  al. 

in  his  proof,  his  statement  must  now  be  taken  to  be  true. 

And  lastly,  even  if  the  Court  below  had  been  right  in 

holding  that  the  Appellant's  case  was  unsustainable  as 

it  stood,  they  ought  only  to  have  dismissed  the  action. 

They  ought  not  to  have  assoilzied  the  Defenders. 

The  Solicitar-General  and  the  Dean  of  Faculty,  for 
the  Respondents,  admitted  that  if  the  Appellant  could 
make  out  that  he  was  born  in  lawful  wedlock,  and  that 
the  Aespondents  knew  the  fact,  the  case  would  be 
serious.  But  he  must  show  three  things.  1.  That  the 
natural  inference  of  the  Respondents  ought  to  have 
been  in  favour  of  a  Scotch  domicile.  2.  That  they 
must  have  known  that  the  point  of  domicile  was 
material  to  the  issue  of  legitimacy  or  illegitimacy. 
And  3.  That  the  impression  created  in  the  minds  of 
the  Court  respecting  the  domicile,  or  the  facts  from 
which  the  domicile  was  inferred,  led  to  the  judgment 
sought  to  be  got  rid  of.  If  the  Appellant  fail  in  any 
one  of  these  points,  his  case  falls  to  the  ground.  There 
is  no  averment  that  Patrick  knew  the  domicile  to  be 
material,  although  it  is  averred  that  it  was  material. 
The  law  respecting  domicile  was  said  on  the  other  side 
to  have  been  well  known  in  Scotland  at  the  time  of 
these  proceedings ;  but  it  was  not  so,  and  Lord  Fuller- 
ton's  judgment  shows  this.  It  was  not  on  domicile 
that  the  judgment  afl^rmed  in  1808  proceeded. 

The  maxim  pater  est  quem  nuptiae  demonstrant 
cannot  apply  here — because  when  the  Appellant  was 
bom,  his  parents  were  not  married.  The  old  fiction 
that  a  subsequent  marriage  legitimates  prior  bom 
issue  from  their  birth  is  now  exploded  in  Scotland, 
Kerr  v.  Martin  {a). 

(a)  See  this  case,  infrd,  p.  650. 
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sheddew  j-fjjjg   Lord  Chancellor  :    If  the  Appellant    was 

Patrick  et  al.  {Qg^^i^^ite,  he  was  not  an  alien.  If  he  was  illegitimate 
he  was  an  alien.] 

[Lord  Brougham  :  The  Roman  law  says  the  child 
in  such  a  case  is  legitimus  ab  initio^  non  legitimatus.] 

In  Kerr  v.  Martin,  the  Court  of  Session  disagreed 
with  the  civilians  who  espoused  the  doctrine  of  retro- 
spective relation  and  the  tlieory  of  mid-impediments. 
The  Appellant^  therefore,  was  not  legitimate  at  his 
birth.  He  was  a  person  who  had  no  father  for  the 
first  six  years  of  his  life. 

[Lord  Brougham  :  The  opposite  doctrine  would  lead 
to  this: — that  the  parents,  by  intermarrying,  might 
convert  the  son,  peradventure  a  prisoner  of  war  with 
arms  lawfully  in  his  hands,  into  a  person  guilty  of  high 
treason.] 

Then  as  to  the  allegation  of  a  prior  marriage^  intro- 
duced by  way  of  amendment  at  the  eleventh  hour^ 
it  only  shows  to  what  daring  extremities  parties  will  be 
carried  in  prosecuting  a  desperate  litigation.  It  is  a 
mere  after-thought.  But  even  if  that  bold  assertion 
were  established  by  proof,  the  case  of  the  Appellant 
would  gain  nothing  by  it,  unless  fraud  were  brought 
home  to  the  B;espondents. 

The  judgment  assoilzing  the  B;espondents  was  well 
considered  in  the  Court  below,  and  went  advisedly 
beyond  a  mere  dismissal  of  the  action — having  regard  to 
the  harassing  and  unprecedented  character  of  the  suit. 

Sir  Fitzroy  Kelly,  in  reply :  The  case  of  Kerr  v. 
Martin  is  unsatisfactory  and  unintelligible.  It  was 
carried  apparently  by  a  single  vote  —  the  judges  in 
Scotland  dividing  seven  to  six.  This  House  can  pay 
no  regard  to  it. 

The  Appellant  desires  to  go  before  a  jury.  The 
decision  below  has  refused  him  a  trial.     This  of  itself 


opmton. 


CASES    IN    THE    HOUSE    OF    LORDS.  607 

is  enough  in  common  justice  to  vindicate  his  claim  to       shkddbs 
a  reversal.  p.tkick- kt  al. 

Judgment. 

The  Lord  Chancellor  : 

When  the  cause  was  opened,  one  (a)  of  your  Lord-  Lord  chancellor's 
ships  suggested  that  this  was  a  proceeding  under  no 
circumstances  competent  to  the  Appellant ;  because  it 
was  an  attempt  to  set  aside,  by  the  sentence  of  an 
inferior  Court,  a  solemn  judgment  pronounced  by  this 
House  in  the  last  resort.  That  preliminary  objection 
your  Lordships  desired  first  of  all  to  be  argued  on  the 
assumption  that  the  facts  were  such  as  the  Appellant 
represented  them ;  and  the  point  was,  whether,  under 
any  circumstances,  a  party  against  whom  there  had 
been  a  final  judgment  of  your  Lordships*  House,  could 
call  that  judgment  in  question  by  a  suit  in  the  Court 
below,  and  have  it  declared  to  be  no  bar  to  a  new  pro- 
ceeding. 

The  argument  on  this  preliminary  objection  opened 
questions  of  very  great  nicety  and  very  great  difficulty. 
Now  without  expressing  any  positive  opinion,  I  cer- 
tainly do  not  wish  it  to  be  understood  that  I  concur, 
or  that  I  should,  without  further  argument,  concur  in 
the  suggestion  that  under  no  circumstances  can  a 
judgment  of  your  Lordships'  House  be  called  in  ques- 
tion, if  it  be  established  that  it  was  not  a  judgment  in 
a  bond  fide  suit,  but  obtained  by  the  fraudulent  collu- 
sion of  both  parties,  in  order,  either  by  means  of  that 
judgment,  to  defeat  the  objects  of  public  justice,  or  to 
defeat  the  rights  of  one  of  the  nominal  parties,  he 
being  an  infant,  whose  rights  were  under  the  guardian- 
ship of  another.  If  it  could  be  established  that  the 
Defenders  in  a  suit  in  Scotland,  or  the  Defendants  here 

(a)  Lord  Brougham.  **  Quaere : — Lord  Campbell."  Per  Lord 
Brougham. 
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shxdddt  (which  would  be  just  the  same  thing),  had  fraudulently 
patmck  ct  al.  induced  some  one  to  act  as  the  next  friend  of  an 
^^^i^^  infant,  in  order  to  have  a  pretended  suit  instituted  in 
which  it  shoiild  be  a  part  of  the  common  design  of 
the  Plaintiflf  and  the  Defendant  that  the  real  rights 
of  the  infant  should  be  kept  out  of  sight,  so  that 
the  Court  below,  in  the  first  instance,  and  your  Lord- 
ships^ House  afterwards,  might  be  imposed  upon  and 
led  to  imagine  that  they  were  decreeing  upon  a  state 
of  facts  which  the  parties  knew  was  not  a  true  state 
of  facts,  I  wish  to  be  understood  as  not  meaning 
to  express  any  opinion  that  an  original  suit  in  the 
Court  below  might  not  be  instituted,  notwithstanding 
that  frttudulent  judgment  so  obtained.  It  was  decided 
in  the  celebrated  case  of  the  Duchess  of  Kingston  that 
a  judgment  which  had  been  obtained  by  fraud  would 
not  stand  in  the  way  of  a  prosecution  of  the  duchesa 
for  bigamy;  that  the  suit  in  the  Ecclesiastical  Court 
was  a  contrivance  merely — a  link  in  the  chain  of  fraud ; 
and,  in  truth,  no  judgment.  According  to  the  phrase 
used  by  Lord  Loughborough :  *'  FabiUa,  turn  judicium, 
hoc  est ;  in  scend^  non  in  foro,  res  agitwr!^ 

My  Lords,  the  case  having  been  thus  argued  upon 
the  abstract  question,  your  Lordships  were  of  opinion 
that  it  would  be  inexpedient  to  come  to  any  decision 
upon  that  abstract  question,  until,  however  long  a  time 
the  argument  might  occupy,  you  had  first  heard  the 
argument  upon  the  facts  in  order  to  see  whether, 
assuming  the  doctrine  of  the  Duchess  of  Kingston's  case 
to  be  applicable  to  a  judgment  affirmed  by  your  Lord- 
ships in  this  House,  there  were  facts  in  this  case 
capable  of  raising  the  real  point — whether,  in  truth, 
there  had  been  any  such  concert  and  collusion  between 
the  parties  who  acted  for  the  infant  and  the  Defenders 
(the  persons  who  were  the  heirs  at  law,  if  the  infant 
were  illegitimate),   as  to  bring  this  case  within   the 
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doctrine  of  the  Duchess  of  Kingston's  case — I  say  the       shtodbh 
Duchess  of  Kingston's  case,  but  there  are  several  other  p^™"^"  ^^ 
authorities,  which  will  illustrate  what  I  mean.  ^'^o^iUS^' 

Haying  heard  the  whole  argument,  and  having 
attended  to  it  from  first  to  last  with  great  anxiety,  I 
have  come  to  the  clear  opinion  that  there  is  one  point 
which  puts  the  decision  beyond  all  doubt.  I  allude  to 
the  statute  of  George  II.  (a),  under  which  it  appears 
clear  to  demonstration,  that  (subject  to  what  I  am 
presently  to  say  as  to  a  prior  marriage)  the  Appellant 
is  to  all  intents  and  purposes  an  alien ;  and,  conse- 
quently, incapable  of  succeeding  as  heir  to  lands  in 
this  country. 

My  Lords,  the  case  made  by  the  Appellant  is  this. 
He  says  that  his  father  was  a  Scotchman  by  birth,  that 
he  was  the  owner  of  the  estate  in  question  called 
Roughwood,  in  Scotland;  that  his  father  went  to 
America,  first  in  the  year  1764;  that  he  returned  in 
1768,  or  1769,  for  about  a  year  and  a  half  to  this 
country ;  and  that  he  went  out  afterwards  to  America, 
and  remained  till  the  end  of  the  year  1798  when  he 
died  there.  But  his  argument  is  that  during  all  that 
time,  although  resident  in  America,  he  continued  a 
domiciled  Scotchman.  And  unquestionably  it  may  be 
that  a  party,  supposing  him  to  live  a  century  abroad, 
yet  if  he  only  lives  there  as  a  sojourner,  animo  rever- 
tendi,  his  home  all  along  remaining  here,  no  length  of 
time,  merely  qua  length  of  time,  will  necessarily  confer 
a  foreign  domicile  upon  him.  And  what  the  Appellant 
contends  for,  is  that  while  his  father  was  residing  in 
America  from  the  year  1764  to  the  year  1798  when 
he  died,  (except  during  the  year  and  a  half  when  he 
returned  to  Scotland,  about  1768  or  1769,)  during  the 
whole  of  that  time  he  was  only  there  for  a  temporary 
purpose,  and  always  animo  revertendi.     He  contends 

(a)  4  Geo.  II.  c.  21. 
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SHBDDEir  farther  that  the  father  having  lived  with  a  woman 
Patrick  bt  al.  ji^med  Ann  Wilson,  and  having  had  born  to  him  of 
^^S^"*^'  that  woman  a  son,  himself,  about  the  year  1793,  did  a 
week  before  his  death  marry  this  woman,  and  that  by 
the  law  of  Scotland  (which  he  says  was  the  law  govern- 
ing the  case,  Scotland  being  his  domicile,  although 
America  was  his  place  of  residence)  such  marriage 
legitimated  the  son,  the  present  Appellant,  and  so 
made  him  (whether  you  call  him  legitimus  or  kgiiimatus 
is  unimportant)  a  legitimate  son,  and  consequently 
capable  of  succeeding  to  the  estate. 

That  case,  my  Lords,  was  endeavoured  to  be  esta- 
blished in  the  first  place  by  an  enormous  mass  of 
evidence ;  the  object  of  which  was  to  show  the  animus 
of  the  deceased,  that  he  was  in  America  only  as  a 
sojourner,  and  not  treating  that  country  as  his  home 
and  domicile.  And  if  the  question  had  turned  upon 
whether  all  those  documents  and  evidence  did,  or  did 
not,  make  out  the  inference  which  the  Appellant  con- 
tends ought  to  be  drawn  from  them,  very  great  nicety 
in  examining  and  in  commenting  upon  them  would 
have  been  requisite.  But,  for  the  reason  I  have 
already  intimated,  it  is,  in  my  opinion,  totally  unneces- 
sary to  institute  this  critical  examination,  because  for 
the  present  argument  I  will  assume  the  Appellant  to 
have  made  out  that  for  which  he  contends.  I  will 
assume  that  there  is  ample  averment  in  the  summons, 
and  in  the  condescendence,  and  in  the  documents 
incorporated  with  them,  to  show  that  William  Shcdden 
was  a  domiciled  Scotchman,  while  he  was  living  in 
America.  Why  then,  he  says,  the  consequence  is  this 
— that  having  had  a  child,  namely  the  present  Appel- 
lant, bom  to  him  of  Ann  Wilson,  with  whom  he  was 
cohabiting,  and  having,  with  the  very  object  of  making 
that  child  legitimate,  six  days  before  his  death  gone 
through  a  valid  form  of  marriage  with  Ann  Wilson  on 
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his  death-bed,  according  to  the  law  of  Scotland  the       shtoder 
son,  who  had  been  up  to  that  time  illegitimate,  would  ^^'^"'^fj^  ^^ 
be  legitimate;  and,  his  domicile  having  been  all  the        optiSow.  ^^* 
time   in   Scotland,  the    circumstance  of   the    events 
having  happened    in  America  would   be  immaterial 
to  his  right. 

That  again  is  a  question  of  very  great  nicety  and 
difficulty,  and  I  shall  express  no  opinion  upon  it. 
I  will  assume  (as  I  have  with  respect  to  the  fact  of 
domicile)  that,  but  for  what  I  am  about  to  state,  it 
might  make  him  for  some  purposes  legitimate.  But 
the  question  is  whether,  if  it  does  make  him  legi- 
timate, it  makes  him  a  natural  bom  subject  of  Her 
Majesty,  or  of  the  King  at  that  time. 

Now,  my  Lords,  it  appears  to  me  that  the  negative 
of  that  proposition  is  perfectly  <;lear  upon  the  statutes. 
I  need  not  state  to  your  Lordships  that,  independently 
of  statute,  every  one  bom  abroad  is  an  alien.  I  state 
the  proposition  perhaps  too  generally,  because  the 
children  of  ambassadors  and  some  other  persons  were 
excepted;  but  as  a  general  proposition,  all  persons 
born  abroad  were  aliens.  That  state  of  the  law  was 
interfered  with  first  by  a  very  early  statute,  I  believe 
of  one  of  the  Henrys  (a),  with  reference  to  merchants, 
but  that  may  be  dismissed  from  our  consideration. 

In  the  reign  of  Queen  Anne  it  was  enacted  by  a 
statute  passed  for  "  naturalising  foreign  Protestants," 
that  ''the  children  of  all  natural-bom  subjects  born 
out  of  the  ligeance  of  Her  Majesty  should  be  deemed, 
adjudged,  and  taken  to  be  natural-born  subjects  of  this 
kingdom ''  (A).  Then,  there  having  arisen  a  doubt  upon 
the  construction  of  that  statute,  and  it  being  clear  that 

(a)  14  Hen.  VIII.  c.  2 ;  and  see  21  Hen.  YIII.  c.  46 ;  22  Hen. 
VIII.  c.  13 ;  32  Hen.  VIII.  c.  16.  See  also  1  Kic.  III.  c.  9,  which 
is  apparently  the  early  act  to  which  his  Lordship  refers. 

{b)  7  Anne,  c.  5. 
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it  went  further  than  was  intended,  the  statute  upon 
which  reliance  must  necessarily  be  placed,  and  which  is 


BRXDDnr 

V. 

Patrick  rr  al. 

opinion,  the  govemlng  statute  upon  the  subject,  the  4th 
Oeo.  II.  (a),  was  passed,  and  that  statute  enacted  *'  that 
all  children  bom  out  of  the  ligeance  of  the  Crown  of 
England,  or  of  Great  Britain,  or  which  shall  hereafter  be 
bom  out  of  such  ligeance,  whose  fathers  were  or  shall  be 
natural-bom  subjects  of  the  Crown  of  England,  or  of 
Oreat  Britain,  at  the  time  of  the  birth  of  such  children 
respectively,  shall  be  adjudged  and  taken  to  be  natoral- 
bom  subjects  of  the  Crown  of  Great  Britain." 

The  language  of  that  statute  is  very  precise.  In 
order  to  come  within  its  provisions,  the  party  must 
make  out  that  at  the  time  of  his  birth  his  father  was  a 
natural-bom  subject  of  this  country. 

Conceding,  then,  for  the  purpose  of  the  argument^ 
that  the  Appellant^s  father  was  domiciled  in  Scotland, 
although  living  in  America;  and  conceding,  for  the 
purpose  of  the  argument,  that  a  marriage  in  America 
would  have  had  the  same  operation  as  a  marriage 
would  have  had  if  he  had  been  in  Scotland ;  what  this 
Appellant  must  make  out  is  that  at  the  time  of  his 
birth  his  father  was  a  natural-bom  subject.  But  at  the 
time  of  his  birth,  Mr.  Shedden  was  not  his  father.  He 
had  no  father.  He  was  a  natural  son,  and  in  the  eye 
of  the  law,  filius  nullius.  The  consequence  was  that 
alienage  attached  upon  him,  and,  in  my  opinion, 
attached  upon  him  irreversibly.  He  was  an  alien  when 
bom.  Whatever  may  be  the  operation  of  the  law  in 
respect  of  such  of  Her  Majesty's  subjects  of  Scotch 
origin,  as  contradistinguished  from  those  of  English 
origin,  it  never  can  be  that  the  incapacities  of  alienage 
are  taken  away.  The  results  would  be  most  anomalous 
and  inconvenient ;  and  there  certainly  cannot  be  such  a 
thing  as  a  person  an  alien  in  England  and  not  an  alien 

(a)  C.  21. 


Lord  Chancelhrs 
opinion. 
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in  Scotland.  But  this  Appellant,  the  moment  he  was  sh»deh 
bom,  was  an  alien  in  England — he  was  not  a  natural-  ^^^"*^  "  ^^• 
born  subject.  How  can  it  be  that,  because  he  is  rendered 
legitimate  according  to  the  law  of  Scotland,  he  can  be 
made  in  invitum  a  subject  of  Her  Majesty?  What 
strange  consequences  would  follow !  This  person  might, 
if  we  were  unhappily  engaged  in  war  with  America^ 
lawfully  take  up  arms  against  Her  Majesty;  and  yet, 
can  it  be  that  his  parents,  by  choosing  to  marry,  could 
make  him  a  traitor?  Sut  that  consequence  must 
inevitably  follow.  Again,  he  says  that  he  can  succeed 
to  this  estate  of  land  in  Scotland.  Sut  he  is  incapable 
of  holding  land  in  England ;  and  if  his  father  by  his 
will  had  given  him  land  in  England,  and  left  him  to 
succeed  to  land  in  Scotland,  the  Crown,  upon  office 
found  (a),  would  have  been  entitled  to  the  land  given  to 
him  in  England.  Could  that  right  of  the  Crown  be 
afterwards  divested  by  subsequent  marriage?  The 
consequences  are  so  anomalous  that  it  appears  to  me 
to  be  clear  that  such  is  not  the  legitimate  construc- 
tion of  the  statute ;  and  I  am  not  at  all  satisfied  that 
such  a  case  as  this  might  not  have  been  in  the  con- 
templation of  the  Legislature,  when  they  passed  the 
statute.  The  first  statute  was  passed  immediately  after 
the  union  with  Scotland.  It  is  in  very  loose  language, 
and  it  evidently  went  further  than  was  meant.  When 
that  act  was  set  aside,  and  a  new  statute  passed,  some 
twenty  or  thirty  years  afterwards,  one  object  of  it 
may  have  been  to  defeat  such  a  case  as  is  now 
attempted  to  be  set  up.  It  may  be  that  it  was  not  so ; 
but  the  language  used  would  accurately  carry  out  that 
intention,  if  such  were  the  intention  of  the  Legis- 
lature. Be  that  as  it  may,  it  seems  to  me  that  as  your 
Lordships   can  only  determine  this   question  on  the 

(a)  Office  found  is  where  an  inquisition  is  made  of  a  thing  to  the 
use  of  the  Crown. 


Lord  ChanuUm't 
opinion. 
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shkdden       construction  of  the  precise  words  of  this  statute^  it  is 
Patrick  et  al.   qui^g  clear  that  this  gentleman  was  not  at  the  time  of 
his  birth  the  son  of  a  natural-bom  subject  of  the  Crown 
of  Great  Britain ;  and,  therefore,  it  is  impossible  for 
him  to  succeed  to  the  estate  in  question. 

Such  being  the  case,  even  if  we  were  to  assume  the 
fraud  imputed,  it  was  a  fraud  utterly  immaterial ;  for 
it  was  only  to  keep  out  of  sight,  first  from  the  Court 
of  Session,  and  then  from  your  Lordships'  House,  facts 
that,  whether  they  were  suppressed  or  obtruded,  would 
lead  exactly  to  the  same  result. 

Upon  this  principle,  I  apprehend  the  case  might  be 
entirely  disposed  of,  were  it  not  that  after  the  suit  had 
been  instituted  in  the  Court  of  Session,  first  by  an 
Original  Summons,  and  afterwards  by  a  supplemental 
one,  a  new  statement  was  introduced  by  way  of  amend- 
ment, which  is,  in  truth,  the  only  matter  that  has  ever 
created  any  sort  of  doubt  in  my  mind,  after  I  came 
fully  to  understand  this  complicated  case.  I  allude  to 
this ;  that  although  the  two  Summonses  and  the  Con- 
descendence (occupying  200  closely  printed  pages)  of 
the  case  now  before  your  Lordships,  and  the  enormous 
volume  of  letters  and  correspondence  which  are  also 
printed  by  way  of  appendix, — although  they  all  pro- 
ceeded upon  the  assumption  of  this  marriage  just  before 
the  death  legitimating  the  child  by  reason  of  his  Scotch 
domicile,  yet  before  the  Record  came  to  be  closed, 
permission  was  given  to  introduce,  by  way  of  amend- 
ment {a),  an  averment  of  a  fact,  or  alleged  fact,  scarcely 
reconcileable  with  all  the  other  facts  of  the  case;  namely, 
that  besides  William  Shedden^s  death-bed  marriage, 
"  the  said  William  Shedden  and  Miss  Wilson  had  been, 
according  to  the  law  of  America,  where  they  resided, 
married  persons  prior  to  and  at  the  birth  of  the  pur- 
suer."    The  amendment  goes  on  to  allege,  that  there 

(a)  SuprOf  p.  579. 


Lord  Chancellor'a 
ojtiuioa. 
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was  a  marriage  before  the  birth  of  the  child ;  a  prior       flHroDi* 
marriage,  to  be  proved  by  cohabitation  and  acknow-  ^^^"^  "  ^^ 
ledgment. 

Now,  if  we  were  reasoning  npon  the  facts,  I  should 
have  had  very  little  difficulty  in  coming  to  the  conclu- 
sion that  such  a  case  was  scarcely  possible.  But  I 
agree  with  the  way  in  which  this  matter  was  put  by 
Lord  Fullerton  (a),  who  delivered  the  judgment  of  the 
Court  below,  namely,  that  what  we  have  to  see  is 
whether  there  is  such  a  specific  and  relevant  allegation 
of  fraud  as  can  be  received  by  the  Court.  I  must  take 
the  averment  that  there  was  this  prior  marriage  (incre- 
dible as  it  appears  to  me,  and  absolutely  irreconcileable 
in  point  of  fact  with  all  the  rest  of  the  case) ;  but  sup- 
posing, as  was  suggested  by  the  learned  Counsel  for 
the  Appellant,  that  facts  may  from  time  to  time  have 
come  out,  which  may  render  it  not  improbable  that  the 
prior  marriage  might  have  been  proved,  still  I  must 
look  to  see  whether,  as  connected  with  that  marriage, 
there  are  what  this  very  learned  Judge  has  called 
specific  and  relevant  allegations  of  fraud. 

Now  let  me  assume  that  it  is  sufficiently  averred  that 
prior  to  the  birth  of  the  child  (putting  the  question 
of  domicile,  the  fraud  in  concealing  it,  and  the  subse- 
quent marriage,  entirely  out  of  the  case),  let  us,  I  say, 
suppose  that  there  is  a  sufficient  averment,  as  there  is, 
that  prior  to  the  birth  there  had  been  a  marriage, 
which  would  undoubtedly,  according  to  the  laws  of 
all  countries,  make  the  Appellant  the  legitimate  son  of 
his  father,  so  as  to  get  over  the  statute  of  George  II. 
Still,  in  order  to  get  rid  of  the  decision  of  the  Court  of 
Session  and  of  your  Lordships'  judgment,  you  must 
have  a  specific  and  relevant  allegation  that  there  was  a 
fraudulent  combination  between  the  Defenders  and 
those  who  managed  the  case  of  the  Appellant  while  an 

(a)  Suprh,  p.  581. 

ss 
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infant — to  keep  that  fact  out  of  sight— so  that  your 
Lordships  might  adjudicate  upon  a  state  of  facts,  that 
opinum.  element  being  suppressed,  whereas,  if  it  had  been  dis- 
closed, your  Lordships  would  have  given  judgment  the 
other  way,  as  no  doubt  you  must. 

For  such  specific  and  relevant  allegations  of  fraud,  I 
have  looked  in  vain  through  the  whole  of  these  pro- 
ceedings. Indeed,  with  regard  to  the  question  of 
domicile,  the  connection  of  Hugh  Crawford  with  any 
fraud  is  exceedingly  diflScult  to  discover  from  anything 
stated  on  the  face  of  the  pleadings  when  looked  at 
accurately.  It  is  true  that  it  is  said,  over  and  over 
again,  that  the  next  friend,  Hugh  Crawford,  the  factor 
loco  tutoris,  acted  in  collusion  with  the  Defenders. 
But  that  of  itself  is  clearly  not  sufficient.  You  cannot 
upset  the  judgment  upon  the  ground  of  fraud,  merely 
by  alleging  that  there  was  fraudulent  collusion.  You 
must  show  how,  when,  where,  in  what  way  ?  Hugh 
Crawford  is  expressly  stated  to  have  known  nothing  of 
the  facts.  What  is  said  is,  that  the  other  parties  kept 
him  in  ignorance  of  the  real  facts  of  the  case.  That 
was  stated  in  the  original  summons,  and  is  never  con- 
troverted afterwards.  Therefore,  to  say  that  he  acted 
in  collusion  is  saying  nothing  at  all  to  the  purpose.  It 
is  no  fraud  that  a  party  proceeding  for  an  infant  does 
not  bring  forward  something  which  he  does  not  know. 
It  is  said,  first  of  all,  that  Robert  Patrick,  who  was  the 
Defender,  and  William  Patrick,  who  is  now  alive,  and 
acted  for  him  (and  who,  I  will  assume,  are  identified 
together,  though  there  might  be  difficulties  in  esta- 
blishing that  proposition),  well  knew  of  this  marriage. 
That  is  qualified  down  in  the  Condescendence  to  saying 
that  ''they  were  well  aware,  or  had  good  reason  to 
believe.*'  Now,  the  maxim  of  our  law,  that  all  allega- 
tions are  to  be  taken  "fortim  contra  proferentem,*^  is  a 
maxim  founded  in  good  sense ;  and  not,  I  apprehend. 


CASES   IN   THE   HOUSE   OP   LORDS.  617 

confined  to  this  country.  When  a  Court  is  called  upon  shtodw 
to  adjudicate,  they  have  a  right  to  assume  that  the  ^^™fl_"  ^'' 
person  bringing  forward  an  allegation,  states  his  case  ^ud^^^* 
in  the  best  way  in  which  it  is  capable  of  being  stated. 
Therefore,  this  is  no  more  than  an  averment  that  the 
Defender,  Robert  Patrick,  and  his  brother,  William 
Patrick,  had  good  reason  to  believe  that  there  had  been 
a  prior  marriage,  and  that  they  had  never  communi- 
cated their  belief  to  Hugh  Crawford.  What  then? 
Morally  this  may  not  be  very  honest,  or  very  high- 
minded,  on  the  part  of  a  defendant  litigating  with  an 
infant  whose  interests  are  protected  only  by  a  factor 
loco  tutoris.  It  may,  I  say,  not  be  a  very  honourable 
thing  not  to  volunteer  to  tell  him  all  the  strength  of 
his  case  and  the  weakness  of  your  own.  But  it  would 
be  a  novelty  indeed  to  say,  that  a  case  having  been 
conducted  by  a  person  who  did  his  best  for  the  infant 
(for  there  is  nothing  to  militate  against  that),  it  would, 
I  say,  be  quite  extravagant  to  hold,  that  because  the 
Defender  did  not  disclose  to  him  the  weakness  of  his 
own  case,  and  reveal  a  fact  which  he  had  good  reason 
to  believe  was  true,  and  which,  if  investigated  upon 
the  part  of  the  Pursuer,  might  have  been  found  to  be 
true,  therefore,  all  the  proceedings  carried  on  in  such 
a  suit  are  such  a  fraud,  that — notwithstanding  the  con- 
summation of  the  whole  by  a  final  judgment  of  the  last 
resort — they  are  now,  after  this  great  lapse  of  time, 
to  be  treated  as  a  nullity,  and  to  be  wholly  disregarded. 
There  is  nothing,  therefore,  which  satisfies  my 
mind  amounting  to  a  legitimate  averment  that  Hugh 
Crawford  knew  of  this  private  marriage,  and  fraudu- 
lently kept  it  out  of  sight.  For  it  is  expressly  averred 
that  William  Patrick  concealed  from  Hugh  Crawford 
all  the  facts  as  to  the  domicile ;  and  I  see  nowhere  any 
averment  that  he  ever  stated  to  him  anything  about 
the  prior  marriage.     It  appears  to  me  that  there  is  no 

8  8  2 
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fact  whatever,  and  nothing  whatever  showing  that 
Hugh  Crawford  did  not  conduct  the  case  fairly;  or 
opinion.  that  there  was  such  a  collusion  between  the  two  parties 
as  to  render  it  legitimate  to  say  that  this  was  fabula, 
nonjudidum.  I  believe  it,  according  to  the  averments 
here,  to  have  been  strictly  a  jttdicium  ;■  after  being  car- 
ried first  through  the  Court  of  Session,  and  then  ulti- 
mately, by  appeal  to  your  Lordships'  House ;  and  that 
by  that  decision  the  interests  of  justice  and  of  mankind 
require  that  all  parties  should  be  bound.  If  there  were 
this  prior  marriage,  which,  even  according  to  the  Appel- 
lant's own  suggestion,  was  not  discovered  till  fifty  years 
after  the  death  of  the  parent,  it  is  oneof  those  misfortunes 
against  which  no  hutnan  laws  are  capable  of  guarding. 
The  case  was  carried  on  first  in  the  Court  of  Session, 
and  the  decision  was  ultimately  affirmed  by  your  Lord- 
ships. In  my  opinion,  no  fraud  is  stated  rendering 
it  competent  to  the  Pursuer  to  reopen  the  question ; 
consequently  he  has  totally  failed ;  and  the  Court  of 
Session  was  right  in  rejecting  the  present  application 
for  reduction.  I  shall,  therefore,  humbly  move  your 
Lordships  to  dismiss  this  appeal. 

The  Lord  Brougham  : 
lord  Broughan'9  My  Lords,  the  first  question  is  the  one  which  has 
been  argued  apart  from  the  rest  of  the  case,  upon 
the  preliminary  objection,  that  here  was  a  novel  and 
extraordinary  proceecKng,  an  attempt  to  set  aside, 
by  an  action  of  reduction  in  the  Court  of  Session,  not 
only  the  decree  of  that  Court  in  1803,  but  the  judgment 
affirming  it  pronounced  by  this  House  in  1808;  the 
point  for  our  consideration  being,  whether  any  pro- 
ceeding in* a  Court  below,  any  proceeding  other  than 
one  in  this  House,  and  even  in  this  House  other  than 
an  Act  of  Parliament,  would  suffice  to  set  aside  a 
judgment  obtained  here  in  the  last  resort. 


epinum. 
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Prom  the  view  which  I  am  disposed  to  take  of  the       shtodbk 
rest  of  this  case,  it  may  not  be  necessary  for  me  to  ^^t"^_"^^- 

.    .  Mt     .  T      •  v»      J-  Lard  Brougham*  i 

pronounce  any  opimon  upon  that  prehminary  objection,        opiwon. 

because,  after  hearing  it  argued,  without  adjudicating 

upon  it,  we  entered  into  the  whole  consideration  of  the 

case.     Neverthfless,  I  go  to  the  full  extent  of  the 

opinion  which  has  been  expressed  by  my  noble  and 

learned  friend;  and  I  know  not  that  I  am  not  disposed 

even   to   go   a  step  further,  and  to   consider  that  a 

judgment,  though  obtained  here  in  the  last  resort,  if 

proved  to  the  satisfaction  of  this  House — (and  in  this 

argument  we  are  to  assume  proof,  as  we  are  upon  the 

mere  averment,  and  the  sufficiency  of  that  averment) — 

I  say,  if  it  be  proved  that  there  has  not  been  a  real  suit 

instituted  and  appealed,  but  that  there  was  collusion 

and  fraud   between  the   parties;    that  there  was  no 

real    Plaintiff    and   real   Defendant   in    real    conflict 

together,  upon  whose  case  the  Court  below  and  this 

House  had  adjudicated ;  if  it  appear  that  there  was  no 

real  trial,  no  real  proceeding,  and  consequently  no  real 

judgment,  but  that  the  Court  was  imposed  upon  by  the 

fraud  of  the  parties ;  that  the  Court  was  led  to  believe 

that  there  was  a  contest  when  there  was  none,  and  that 

there  was  an  opposition  of  parties  when  they  were  really 

in   concert  and  leagued  for  the  purpose    of  deceiving 

the  Court  to  serve  their  own  ends, — then,  my  Lords, 

I  say  I  am  prepared  to  go  the  full  length  of  holding, 

that,  in  this  House,  as  in  any  other  Court,  a  proceeding 

so  instituted,  so  carried  on,  and  so  consummated  in  a 

judgment  thus  fraudulently  and  coUusively  obtained, 

in  a  word,  a  fictitious  judgment,  may  be  treated  as  a 

nullity,  as  would  be,  eo;  concessis,  on  all  hands,  the 

judgment  so  obtained  of  any  inferior  tribunal. 

The  question  is,  whether  or  not  the  course  of  pro- 
ceeding, having  for  its  object  to  impeach  this  judgment 
before  an  inferior  Court,  in  order  to  obtain  there  a 
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BHia>DEH  decree  that  it  was  collusively  procured,  and  that  it 
patrickjbt  al.  jjj^i;  therefore  be  disregarded,  was  a  competent  pro- 
o^wn,  ^'  ceeding  for  dealing  with  such  a  judgment;  and  I,  for 
one,  my  Lords,  can  see  no  reason  to  doubt  it.  The 
judgment  of  this  House  must  be  dealt  with  in  that 
inferior  Court  before  which  its  merits*  were  brought ; 
that  is  to  say,  not  the  merits  of  the  judgment,  but  the 
merits  of  the  parties  who  had  so  fraudulently  obtained 
it,  the  question  being,  was  it  a  real  judgment  or  not. 
For  that  is  the  only  question  in  such  cases,  and  that  is 
the  question  in  this  case. 

My  Lords,  the  authority  of  the  Duchess  of  Kingston's 
case  upon  the  subject  is,  in  my  opinion,  not  to  be  got 
over,  and  not  to  be  resisted — ^for  what  had  we  there  ? 
This  House  was  sitting  as  a  High  Court  of  Justice  in 
full  Parliament  as  the  Lord  Steward's  Court,  to  try 
a  peeress  for  felony.  There  was  produced  before  the 
Court  a  sentence  of  another  Court  of  competent  juris- 
diction to  deal  with  the  subject-matter  of  that  sentence 
— the  Consistorial  Court — not  only  competent,  but  ex- 
clusively competent,  to  deal  with  questions  of  marriage 
and  divorce ;  other  Courts  can  only  deal  with  them  inci- 
dentally, but  that  Court  alone  has  the  jurisdiction  to 
deal  with  them  as  the  principal  matter.  A  proceeding 
had  been  instituted  in  that  Court  of  exclusive  jurisdic- 
tion ;  and  a  sentence  of  nullity  had  been  obtained.  To 
all  intents  and  purposes,  therefore,  there  was  an  end  of 
the  prior  marriage,  standing  that  sentence.  But  it  was 
satisfactorily  proved  to  the  High  Steward^s  Court  here, 
upon  the  trial  of  the  peeress,  that  the  whole  pro« 
ceediug  there  was  fraudulent  and  collusive.  Therefore, 
the  House  disregarded  that  sentence,  and  treated 
it  as  being  as  much  a  nullity  as  the  sentence  itself 
had  treated  as  a  nullity  the  first  marriage.  Now,  the 
Court  which  had  pronounced  the  sentence  was  not  an 
inferior  Court.    This  House,  the  Lord  Steward's  Court, 
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was  not  a  superior  Court.  The  Consistorial  Court  was  shiddwt 
supreme  as  regarded  the  question  of  nullity.  From  that  ^^^^'  "  ^'• 
Court  there  lay  no  appeal  to  this  House.  There  lay  ^'^^^***'' 
indeed  an  appeal  to  another  Courts  the  Court  of 
Delegates^  which  had  not  been  resorted  to.  But  it 
would  have  made  no  sort  of  difference^  if,  instead  of 
the  sentence  being  one  unconfirmed  upon  appeal,  there 
had  been  produced  a  sentence  confirmed  by  the  Court 
of  the  last  resort  in  ecclesiastical  matters,  the  Delegates 
formerly,  and  since  the  year  183£,  the  Judicial  Com- 
mittee of  the  Privy  Council.  The  sentence  of  the 
Consistorial  Court  was  the  sentence  of  a  court  of  com- 
petent and  exclusive  jurisdiction.  This  House  had  no 
right  to  interfere  with  the  sentence  of  that  Court  any 
more  than  that  Court  had  to  interfere  with  any  sentence 
pronounced  in  this  House.  Sut  it  had  a  right  to 
disregard  it,  and  it  did  disregard  it,  upon  proof  that  it 
was  a  nullity. 

I,  therefore,  entertain  no  doubt  whatever  upon  this 
point ;  and  the  dicta  of  Lord  Eldon  which  have  been 
referred  to  in  the  argument,  though  certainly  not  of  equal 
authority  with  the  decision  of  the  House  itself,  show 
clearly  that  his  opinion  was  that,  in  this  respect,  there 
was  no  distinction  to  be  taken  between  the  judgments  of 
this  House  and  those  of  any  other  Court  in  the  country. 

Accordingly,  my  Lords,  I  am  satisfied  that  we  did 
well  in  going  into  the  whole  case,  after  having  heard 
the  preliminary  objection  fully  discussed. 

Now,  with  respect  to  the  case  before  us,  the  only 
fault  that  I  have  to  find  with  the  very  elaborate  and 
learned  judgment  given  by  my  Lord  Fullerion,  and 
acceded  to  by  all  his  brethren,  in  the  Court  below,  is, 
that  I  do  not  think  it  quite  keeps  clear  and  separate 
the  two  heads  of  mere  averment,  and  the  substance 
and  subject-matter  of  that  averment  with  reference  to 
the  question  whether  it  is  sufficiently  proved  or  not ; 
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bhh)dei  because,  undoubtedly,  we  have  no  occasion,  and  the 
patrick^et  al.  Cq^^  below  had  no  occasion,  or  rather  less  than  no 
^^^^^.  ^*  occasion,  no  right,  upon  this  form  of  proceeding  to 
enter  into  the  question  of  probability  of  the  facts 
averred  being  true,  or  to  enter  into  the  evidence  by 
which  the  facts  alleged  were  supposed  capable  of 
being  made  out.  The  question  they  had  to  decide 
was  a  mere  question  of  averment.  Was  there,  or 
was  there  not,  suflScient  averred  upon  the  record 
to  entitle  the  party  to  the  remedy  of  reducing 
the  judgment  brought  before  the  Court  by  that 
proceeding? 

My  Lords,  it  is  undeniable  that  the  original  case, 
which  was  then  called  Crawford  v.  Patrick^  underwent 
great  argument  in  the  Court  below,  and  was  afterwards 
fully  discussed  at  the  bar  here,  and  disposed  of  by  the 
judgment  of  this  House  affirming  the  interlocutors  of 
the  Court  below,  and,  in  substance,  declaring  Mr. 
Shedden — the  infant  then — the  present  Appellant,  to 
be  not  legitimated  to  the  effect  of  obtaining  the  Scotch 
estate,  to  be  not  legitimated  by  the  marriage  of  his 
parents  contracted  subsequently  to  his  birth  in  America, 
where  the  Scotch  civil  law  of  legitimation  by  subsequent 
matrimony  does  not  prevail. 

With  respect  to  the  grounds  of  that  decision  I  do 
not  think  it  at  all  material  at  present  to  inquire  into 
them ;  because  we  are  to  be  satisfied  of  two  things  in 
this  case,  not  only  that  certain  matters  were  known  to 
Mr.  Patrick  and  to  the  other  parties  there,  and  were 
by  them  suppressed  or  concealed  from  the  Court  below, 
and  mediately  from  the  Court  of  Appeal  here,  but  that 
those  things  were  material  things,  and  that  the  con- 
cealment was  material,  affecting  the  proceeding,  and 
affecting  the  result. 

Any  concealment  would  not  signify,  unless  that  con- 
cealment was  of  a  material  fact. 
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If,  for   instance,  the  allegation  that  Mr.  Shedden,       saroDBi 
the  father,  was  a  domiciled  Scotchman  did  not  aflFect  P^^"ff_"  ^ 
the  substance  and  the  result  of  the  case,  if  the  conceal-  ^^^cJJSSSj*'** 
ment  of  it  was  the  concealment  of  a  fact  with  respect 
to  which  it  did  not  signify  a  straw  which  way  it  was 
given,  or  whether  it  was  believed   or  disbelieved  by 
the  Court  below  and  by  this  House,  then  past  all  doubt 
he  allegation  that  the  parties  combined  to  deceive  the 
Court  by  concealing  that  fact,  or  the  evidence  of  it, 
would  not  avail  for  the  reduction  of  this  judgment. 

Now  I  certainly  incline  to  take  the  view  which  has 
been  expressed  by  my  noble  and  learned  friend,  of  the 
immateriality  of  that  fact,  because  supposing  it  were 
true — supposing  we  agreed  to  the  proposition  that  a 
marriage  subsequent  to  the  birth  of  the  child,  (the 
parents  of  that  child  being  Scotch  parents,  and  the 
marriage  being,  therefore,  a  Scotch  marriage,)  legiti- 
mates the  aforebom  issue  to  the  effect  of  taking  a 
Scotch  estate,  nay,  even  legitimates  him  absolutely, 
and  to  all  intents  and  purposes  ;  still,  the  question 
would  remain,  at  what  time  did  that  subsequent 
marriage  of  his  parents  attach  to  him  the  quality  of 
legitimacy,  which  he  had  not  before?  I  presume  it 
cannot  really  be  doubted  that  he  became  legitimate 
only  from  the  date  of  the  marriage;  for  I  think  it 
a  most  violent  presumption  to  hold  that  the  subse- 
quent marriage  of  his  parents  has  relation  back  to  the 
moment  of  his  birth,  and  makes  him  to  have  been,  at 
the  time  of  his  birth,  the  legitimate  son  of  those 
parents. 

Now  with  respect  to  the  question  of  alienage,  every- 
thing depends  upon  the  facts  that  existed  at  the 
moment  of  his  birth.  Assuming  that  the  effect  of  the 
subsequent  marriage  is  legitimation,  or  conferring  the 
status  of  legitimacy  upon  the  issue,  does  it  follow  that 
it  confers  paternity  upon  the  parent  ?     Does  it  follow 
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bhtodkh  |;ijat  it  confers  paternity  at  the  moment  of  the  birth  ? 
patbickjet  al.  p^gg  j^  follow  that  bocause  the  marriage  of  his  parents 
ojhI^.  ^*  has  made  him  legitimate^  therefore  it  has  made  them 
his  parents  at  the  time  of  his  birth  ?  If  it  doesj  he  is  a 
natural-born  subject ;  if  it  does  not^  he  is  an  ahen. 
If  you  cannot  predicate  paternity  as  well  as  legitimacy 
he  is  an  alien.  If  you  can  predicate  paternity  as  well 
as  legitimacy  he  is  a  natural-bom  subject. 

My  noble  and  learned  friend  has  well  adverted  to 
the  anomalies — though  I  can  hardly  call  them  by  so 
slight  a  name  as  anomalies — the  gross  inconsistencies^ 
the  self-contradictions,  the  glaring  absurdities  which 
must  follow  from  holding  that  the  retrospective 
doctrine  imports  paternity  as  well  as  legitimacy — 
supposing  for  a  moment  that  legitimacy  as  contended 
for  by  the  Appellant  ensued.  It  is  sufficient  to 
remind  your  Lordships  of  one  to  which  my  noble  and 
learned  fkiend  has  adverted, — ^that  it  would  be  giving 
to  the  parent  of  the  child,  the  putative  father  of  the 
child,  the  power,  by  marrying  his  mother,  of  convert- 
ing him  &om  an  alien  or  a  foreigner  into  a  natural- 
bom  subject.  If  the  child  had  done  that  which  he 
had  a  perfect  right  to  do  at  the  time,  namely,  taken  up 
arms  against  the  English  Crown  before  the  marriage  of 
his  parents,  it  would  follow  from  the  doctrine  in  ques- 
tion that  the  marriage  converted  him,  from  an  alien 
enemy,  into  a  traitor  to  the  crown  of  this  country, 
thereby  making  him  guilty  of  high  treason,  instead  of 
being  only  a  person  taken  with  arms  in  his  hands,  com- 
passing what  might  be,  on  his  part,  a  perfectly  innocent 
and  even  laudable  design. 

My  Lords,  that  is  one  of  the  many  absurdities  which 
would  flow  from  this  doctrine.  They  are  too  numerous 
to  require  any  further  illustration.  And,  therefore, 
upon  the  whole,  I  hold  that  even  if  the  father  had  been 
ever  so  much  a   domiciled  Scotchman,   the    circum- 
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stances  would  not  have  had  the  eflfect  of  legitimating      SHroDm 
the  son,  and  still  less  of  creating  the  relation  of  parent  ^^"^^^  ^• 
and  child  at  the  time  of  his  birth  in  America,  where  he       opi^n!^* 
was  bom  an  alien. 

My  Lords,  this  therefore  disposes  of  aU  that  part  of 
the  case  which  refers  to  the  fraud  and  collusion  alleged 
to  have  been  practised  upon  the  Court  in  respect  of  the 
concealment  of  the  domicile ;  and  it  leaves  only  for 
consideration  the  averment  of  the  previous  marriage. 
And  upon  this  averment  I  take  exactly  the  same  view 
as  that  which  has  been  taken  by  my  noble  and  learned 
friend:  I  do  not  think  there  is  in  the  record  any 
averment  upon  that  head  sufficient  to  call  for  a 
reduction  of  the  judgment;  and  although  we  are  not 
competent  here  to  enter  upon  any  questions  of  fact,  or 
to  speculate  upon  how  those  questions  would  probably 
be  disposed  of,  supposing  we  had  reversed  this  judgment 
and  sent  the  case  back  for  further  investigation,  I 
cannot  conclude  the  observations  with  which  I  have 
troubled  your  Lordships  without  expressing  my  opinion 
that  it  is  a  fortunate  circumstance  that  we  have  come 
to  an  opposite  result ;  for  I  can  imagine  nothing  more 
intolerable  than  an  inquiry  would  be  as  to  facts  which 
took  place  considerably  above  sixty  years  ago  in  another 
hemisphere,  where  all  the  witnesses  must  needs  be 
persons,  if  they  continue  to  live,  of  a  very  advanced 
age,  and  where  the  inquiry  into  those  circumstances 
would  be  in  my  apprehension  all  but  absolutely 
incapable  of  being  conducted  with  any  chance  of 
arriving  at  a  successful  conclusion.  I  heartily  lament 
that  so  much  time  has  been  wasted  here  and  elsewhere, 
that  so  much  anxiety  has  been  undergone  by  very 
deserving  parties,  that  so  much  money  has  been 
unhappily  expended  by  those  parties,  and  that  so  many 
charges  have  been  brought  against  individuals  who 
have  always  occupied  a  respectable  station  in  society, 


626  CASES   IN   THE   HOUSE   OF   LORDS. 

bbeddks  ^itij  a  character  unimpeached ; — I  say  I  cannot  help 
Patrick  rt  al.  feeling  y^yy  g^eat  sorrow  that  such  things  should  have 
^^a^"*'*  taken  place.  It  is  not  for  me  to  make  any  remarks 
upon  the  conduct  of  Mr.  Patrick,  the  party  principally 
implicated  in  these  charges ;  I  can  only  say  that  without 
intending  to  whisper  one  word  against  that  individual, 
in  admitting  the  respectability  of  whose  character,  I  be- 
lieve all  who  have  spoken  upon  the  subject,  I  may  even 
say  on  all  sides,  have  been  inclined  to  agree ;  but  I  must 
say  that  I  somewhat  regret  that  he  should  have  under- 
taken, though  I  have  no  doubt  with  the  best  of  motives, 
the  task  of  acting  as  guardian  to  this  infant,  when  the 
necessary  consequence  was  to  put  himself  in  a  situation 
encumbered  with  duties  inconsistent  and  somewhat 
conflicting.  I  believe  it  is  not  a  situation  peculiar  to 
Mr.  Patrick ;  I  believe  it  is  a  course  too  frequently 
pursued  in  the  northern  part  of  this  island,  where  men 
of  business  do  not  always  see  the  great  propriety,  and 
(for  their  own  sake,  as  well  as  for  the  sake  of  those 
concerned)  the  all  but  necessity  which  requires  that 
opposing  functions  should  be  kept  as  much  as  possible 
separate  and  distinct. 

The  Lord  St.  Leonards  : 
Lord8t,Leo9uirdt'  The  first  qucstiou  is  with  respect  to  the  competency  of 
the  Court  below.  Now,  without  at  all  meaning  to  deny 
that  a  judgment,  even  of  this  House,  may  indirectly  be 
treated  as  a  nullity  before  another  tribunal,  where  the 
case  shows  manifest,  gross,  direct  fraud,  it  does  appear 
to  me,  having  looked  into  all  the  authorities,  that  it  is 
very  doubtful  whether  the  proceeding  in  the  Court 
below  was  in  this  case  competent. 

It  must  not  be  understood  that  there  would  be  any 
denial  of  justice  according  to  the  opinion  I  express, 
even  if  it  could  be  maintained;  because  the  only 
question  is  whether  the  party  should  have  gone  to  the 
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Court  below,  or  have  come  to  this  House.     Certainly, 
on  going  through  the  cases  in  the  Journals,  it  appears 

_        Lord  St.  Leonard^ 

exceedingly  doubtful  whether  the  proceeding  ought  opinion. 
not,  in  the  first  instance,  to  have  been  here ;  and  the 
result  of  the  case  itself,  upon  examination,  shows  how 
proper  it  would  have  been  to  originate  the  proceeding 
in  this  House;  because  the  Court  below  really  was  not 
competent  to  ascertain  the  grounds  upon  which  this 
House  had  proceeded  in  deciding  the  case  in  1808; 
whereas  the  House  itself  would  have  been  competent, 
by  means  of  what  it  could  glean  from  its  own  judgment, 
and  from  its  knowledge  of  the  subject,  to  deal  with  the 
oise  in  its  new  shape.  I  have  got  a  list  of  all  the  pre- 
cedents. As,  however,  I  think  that  the  point  does  not 
now  call  for  your  Lordships'  decision,  I  do  not  propose 
to  enter  into  them.  But  I  may  observe  that  Blake  v. 
Forster  {a)  well  shows  the  difficulty  which  exists  in  such 
cases ;  for  there,  after  the  reversal  of  a  decree  made  in 
Ireland,  the  parties  came  to  this  House  wishing  to 
impeach  the  judgment  of  this  House ;  and  they  were 
sent  back  to  the  Court  of  Chancery  in  Ireland.  The 
Lord  Chancellor  of  Ireland  refused  to  hear  them,  and 
dismissed  the  proceeding,  with  liberty  to  apply  here, 
because  he  had  no  means  of  ascertaining  what  were  the 
grounds  upon  which  that  decree  had  been  reversed; 
and,  therefore,  could  not  judge  upon  the  new  matter 
introduced,  or  upon  the  new  claim  set  up.  There  was 
an  appeal  from  that  very  decision  to  this  House,  and 
that  decision  was  ultimately  affirmed  by  this  House  (i). 
So  that,  in  Blake  v.  Forster,  the  Lord  Chancellor  of 
Ireland  was  perfectly  justified  by  the  result,  in  referring 
the  matter,  in  the  first  instance,  to  this  House ;  where, 
be  it  observed,  the  merits  were  never  entered  into.  It 
was  merely  a  question  as  to  the  competency  of  the 
Court  in  Ireland;    and  that  Court  having  declared 

(a)  Macq.  Hoase  of  Lords,  448.        (b)  See  Jonm.  1  Jane,  1825. 
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sheddki       itself  incompetent,  the  matter  was   remitted  to   this 
PATRicKrrAL.    House;  and  this  House  held  that  the  Lord  Chancellor 

Lord  St.  Leonard^       i*-riiii  j  j** 

opinion.       of  Ireland  had  made  a  proper  decision. 

From  the  nature  of  the  jurisdiction  in  Scotland  (it 
does  not  happen,  generally  speaking,  in  this  country, 
except  by  way  of  demurrer,  which  stands  upon  different 
grounds,)  preliminary  defences  are  allowed;  and, 
therefore,  at  all  events,  there  has  been  no  great  mis- 
chief, and  certainly  no  denial  of  justice  in  the  course 
which  has  been  taken  in  this  case ;  for  if  the  Appellant 
had  come  in  the  first  instance  to  this  House,  the 
House  would  not  have  entered  upon  the  general  merits, 
till  they  had  ascertained  whether  there  was  such  a  case 
as  would  entitle  the  Appellant  to  go  into  the  general 
merits,  with  a  view  to  reverse  the  former  decision. 
A  judgment  of  this  House  can  never,  in  the  particular 
case,  be  impeached,  except  by  Act  of  Parliament, 
unless  gross  fraud  can  be  brought  forward,  which 
may  enable  the  House  itself  to  set  aside  the  pro- 
ceedings on  that  ground.  The  case  of  Tommey  v. 
White  is  an  instance.  There,  the  fraud  was  upon  the 
House  itself.  But  the  fraud  would  not  be  less  in  this 
case  upon  the  House  itself,  if  there  were  frtiud  in  the 
Court  below,  because  the  proceedings  in  this  House 
were  carried  on  in  the  precise  form  in  which  they  had 
been  carried  on  in  the  Court  below ;  and,  therefore,  this 
House  was  as  much  defrauded  out  of  its  judgment,  if 
there  were  a  fraud,  as  the  Court  below  had  been 
defrauded  out  of  its  judgment.  The  preliminary 
defences  which  are  admitted  by  the  Courts  in  Scotland 
enable  the  same  thing  to  take  place  in  those  Courts. 
For  example,  in  this  very  case  preliminary  defences  are 
taken;  the  consequence  of  which  is,  that  after  the 
original  summons  and  the  supplemental  summons, 
and  the  amendments  of  both  in  the  Court  below, 
setting  forth  the  whole  case  which  the  Appellant  could 
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make  out,  and  the  grounds  and  evidence  upon  which       s»«Di>ew 
he  claimed  relief,  the  claim  was  met  by  preliminary   p^"uckct^^ 
defences ;  and  the  whole  proceedings  being  before  the       <ypini4m!^ 
Court  below,  the  question  was  this — Had  the  Appel- 
lant made  out  such  B,primd  facie  case  as  would  entitle 
him  to  the  relief  which  he  prayed ;  assuming  that  the 
Court  had  jurisdiction  ?    The  Court  below  came  to  the 
conclusion  that  he  had  not  made  out  such  a  case  as 
would  entitle  him  to  any  relief. 

I  have  already  stated  that  it  would  have  been  very  diffi- 
cult for  the  Court  below  to  ascertain  upon  what  grounds 
the  case  was  decided  by  this  House  in  1808 ;  and,  in  my 
view,  that  would  have  been  a  very  sufficient  reason  for 
the  Court  below  at  once  to  have  rejected  the  claim  of 
the  Appellant,  and  to  have  referred  it  to  this  House. 

My  Lords,  I  have  looked  with  great  anxiety  to 
ascertain  what  was  the  real  ground  of  the  decision  in 
1808;  but  it  is  not  very  easy  to  come  to  a  satisfactory 
conclusion  upon  that  head.  I  think  I  have  satisfied 
myself  on  two  points:  at  least,  I  am  satisfied  upon 
the  first;  namely,  that  the  case  was  really  decided 
upon  alienage.  And  the  second  point,  upon  which  I 
entertain  a  very  strong  impression,  is  this ;  that  if  the 
question  of  domicile  had  been  brought  before  the  House 
at  that  time,  and  established  as  the  law  then  stood,  this 
House  would  have  decided  the  case,  with  the  ques- 
tion of  domicile  before  them,  precisely  as  they  did 
when  it  was  not  before  them.  Be  it  remembered,  that 
although  we  have  now  the  decision  in  Munro  v.  Munro, 
that  case  had  not  then  been  decided ;  and,  therefore, 
what  is  now  law  was  not  then  known  to  be  the  law,  at 
all  events,  by  any  lawyer  in  this  country.  Therefore,  it 
is  my  strong  impression,  looking  at  the  state  of  the 
law  at  that  period,  that  if  the  domicile  had  been  actually 
alleged  and  proved,  the  decision  would  have  been 
precisely  that  at  which  this  House  actually  arrived. 
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bhkddkw  Now,  with  regard  to  the  grounds  of  that  decision, 

patricket al.  j^  jg  ^gjy  material  to  see  how  the  case  was  decided ; 
opinion,  and  so  far^  I  confess  I  sympathise  with  the  Appel- 
lant, that  this  case  having  been  conducted  at  great 
expense,  after  the  lapse  of  so  many  years,  I  cannot 
help  feeling  desirous  to  satisfy  him  that  this  whole 
question  has  been  very  attentively  considered,  and  that 
the  decision  of  this  House  has  not  been  arrived  at 
without  much  care  and  caution.  From  the  printed 
Case  (a),  your  Lordships  must  be  aware  that  the  question 
of  domicile  was  not  lost  sight  of  on  behalf  of  the 
Appellant  in  1808.  Your  Lordships  wiQ  find  that  the 
Appellant  contended  that  the  status  of  legitimacy  was 
not  dependent  upon  the  will  of  his  father,  but  was  to 
be  determined  by  the  public  law  of  Scotland,  to  which 
his  father  was  subject ;  and  that  his  father  was  not  an 
American  solely,  inasmuch  as,  both  by  reason  of  origin, 
and  from  having  property  in  Scotland,  he  was  subject 
to  the  jurisdiction  of  the  Courts  in  Scotland.  The 
present  Appellant,  therefore,  did  rely  on  the  domicile 
in  Scotland,  and  argued  upon  the  lex  loci  there ;  and 
he  stated  that  the  law  of  the  parentis  domicile  must 
be  the  only  law  to  regulate  the  succession  to  estates ; 
because  the  law  of  each  country  decides  according  to 
its  own  rules,  and  exercises  jurisdiction  over  all  its 
subjects,  under  whatever  circumstances,  and  in  whatever 
state  they  were  bom.  So  that,  I  think,  it  is  quite  clear 
that  the  question  of  domicile  was  kept  fully  in  view. 
How  could  it  be  lost  sight  of,  if  you  look  at  the 
Counsel — both  the  Scotch  Counsel  and  the  English 
Counsel — who  were  engaged  in  that  case,  and  the 
questions  that  were  raised  and  elaborately  argued? 
The  very  first  question  which  the  Counsel  of  that  day 
would  ask  would  have  been.  Where  is  the  domicile  ? 
They  knew  that  the  Appellant's  father  was  a  Scotchman 

(a)  Suprhf  p.  639. 
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by  birth ;— they  knew  that  he  had  a  Scotch  estate ;— they       sheddek 
knew  that  the  boy  had  been  sent  to  Scotland.     There-   ^^'^^!tr  ^'^ 
fore,  it  is  utterly  impossible  to  believe  that  the  learned        opinian!^^  * 
counsel  of  that   day — counsel  of  the  first  eminence, 
both  the  Scotch  counsel  in  the  Court  below,  and  the 
learned  counsel  of  the  English  Bar  before  your  Lord- 
ships— could  have  prepared  and  argued  the  case  without 
considering  the  question  of  domicile  as  one  that  ought 
to  be  presented  to  the  House. 

Upon  what  grounds  the  House  itself  decided,  we 
must  collect  as  well  as  we  can  from  what  has  fallen 
from  learned  Judges  in  subsequent  cases.  Thus,  in  the 
Strathmore  Peerage  case,  Lord  Eldon  says  (a) : — '^  Under 
the  circumstances,  it  does  appear  to  me,  attending  to 
the  principle  which  this  House  meant  to  maintain  in 
Shedden  v.  PaMck,  that  without  deciding  at  all  what 
would  be  the  consequences  of  a  person  married 
in  Scotland  before  the  Union,  or  persons  married  in 
Scotland  since  the  Union,  or  persons  removed  from 
Scotland  (ioniicil^d  elsewhere,  and  going  to  Scotland 
and  obtaining  a  domicile  and  marrying  in  Scotland; 
without  determining  those  points  at  all,  but  recol- 
lecting the  state  and  condition  of  these  parties,  and  the 
fact  that  the  father  was  a  British  Peer,  and  looking  to 
the  effect  of  the  Act  of  Union,  I  am  bound  to  tender 
to  your  Lordships  my  humble  opinion  that  this  child 
is  not  a  legitimate  child.'^  I  am  not  quite  satisfied  as 
to  what  the  noble  and  learned  Lord  meant  in  the 
Strathmore  Peerage  case,  but  I  think  there  can  be  no 
doubt  that  in  Shedden  v.  Patrick  he  considered  that 
illegitimacy  was  a  bar.  But  Lord  Redesdale  is  more 
distinct.  He  says  (6) : — "I  do  not  enter  into  the  ques- 
tion whether  if  this  marriage  had  been  celebrated  in 
Scotland  it  might  have  had  the  effect  of  legitimating 
the  child,  because  I  think  it  is  not  necessary,  but  I 

(a)  4  Wils.  &  Sh.  App.  No.  5,  p.  90.  {h)  lb.  p.  94. 
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must  say  that  I  cannot  conceive  how  it  could  have  that 
effect.  In  the  case  of  Shedden  v.  Patrick,  it  was  deter- 
opinion.  mined  that  a  child  illegitimate  in  the  United  States 
of  America  was  not  capable  of  inheriting  in  Scotland. 
It  has  been  stated  that  that  was  decided  on  the  ground 
that  he  was  born  an  alien/^  Lord  Redesdale  says  it  is 
stated  that  the  decision  of  this  case  in  the  year  1808 
was  because  the  child  was  born  an  alien ; — and  then  the 
noble  and  learned  Lord  proceeds  to  ask,  "  Why  was  he 
born  an  alien?  Because  the  law  of  America  touched  him 
at  his  birth ;  and  the  retrospective  effect  of  the  law  of 
Scotland  could  not  alter  that  character  which,  at  his 
birth,  attached  upon  him/'  That  was  the  true  reason 
why  he  was  an  alien.  Lord  Redesdale  was  a  party  to 
that  decision.  Every  one  knows  how  elaborately  he 
considered  the  cases  that  came  before  him ;  and  here  we 
have  a  clear  and  distinct  statement  from  him  of  the  true 
ground  of  the  decision.  But  your  Lordships  will  find 
that  in  the  case  of  Rose  v.  Ross  {a),  the  same  ground  is 
taken;  for  there  Lord  Cringletie  makes  this  observa- 
tion : — "  Natural  children  do  not  belong  to  the  reputed 
father,  nor  do  they  take  their  domicile  from  him. 
They  belong  to  the  mother ;  whose  domicile  is  theirs, 
and  whose  settlement,  in  case  of  property,  is  theirs/' 
Then,  further  on,  he  says : — "  I  think  that  Lord 
Redesdale's  idea  in  the  case  of  Shedden  is  correct,  and 
equally  appUes  to  this  one ;  that  the  law  of  America 
touched  the  Defender  at  his  birth ;  and  the  retrospec- 
tive character  of  the  law  of  Scotland  could  not  alter 
his  status/*  The  case  of  Rose  v.  Ross  was  originally 
before  Commissaries,  who  gave  some  very  learned  judg- 
ments,  which  are  to  be  found  in  Wilson  &  Shaw  (A). 
Says  Mr.  Commissary  Todd  :— ''  In  Shedden's  case  the 
marriage  was  contracted  in  America,  the  law  of  which 

(a)  4  Wils.  &  Sh.  296-7,  App.  No.  4,  p.  67. 
{b)  Vol.  iv.  App.  No.  3,  p.  41. 
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country  does  not  recognise  legitimation  by  subsequent       8™i>w 
marriage/'    And  Mr.  Commissary  Fergusson  gives  an  ^^"^^  "  ^^ 
opinion  to  the  same  effect. 

In  the  later  case  of  Munro  v.  Munro,  where  the  Lord 
Justice-Clerk,  and  four  other  Judges,  held  the  domicile 
to  be  in  England,  they  said : — '^  We  do  not  think  it 
necessary  to  consider  how  the  case  of  the  Pursuer  might 
have  been  affected  by  the  English  domicile  of  the 
mother  alone — taken  along  with  the  fact  that  she  herself 
was  bom  in  that  part  of  the  United  Kingdom,  and  that 
it  was  the  place  where  the  marriage  was  subsequently 
celebrated,  and  where  all  parties  continued  to  reside 
for  upward  of  a  year  after  that  marriage — if  Sir  Hugh 
himself  had,  up  to  the  time  of  the  marriage,  been 
incontestably  a  domiciled  Scotchman.  Even  upon  this 
supposition,  however,  we  think  the  Pursuer  must  have 
had  difficulties  to  encounter,  which  have  not  yet  been 
resolved  by  any  clear  authority  in  the  law  of  either 
country.  Some  of  the  dicta  in  the  ultimate  decision 
of  the  cases  of  Shedden,  Strathmore,  and  Ross,  seem  to 
point  to  a  conclusion  against  her ;  while  others,  of  the 
very  highest  authority  in  the  more  recent  case  of  Sir 
George  JVarrender,  have  rather  a  contrary  bearing/' 
In  the  same  case,  you  will  find  the  Lord  President 
making  these  observations  (a) : — ^'  As  to  the  domicile 
of  the  putative  father,  I  cannot  think  that  either  his 
past,  future,  or  present  domicile  can,  or.ought  to,  have 
any  effect  on  the  status  of  the  bastard.  The  father  is 
not  regarded  in  law  as  his  father;  therefore  nothing  in 
the  putative  father's  domicile  can  affect  the  status  of 
bastardy  impressed  upon  the  child  by  birth."  "In 
short,"  the  Lord  President  says  {b),  "  I  cannot  see  the 
smallest  connection  between  the  status  of  the  bastard, 
and  either  the  previous  or  the  subsequent  domicile  of 
his  putative  father.     The  child  in  England  was  bom  a 

(a)  1  Rob.  App.  Ca.  651.  (b)  lb,  653. 
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bastard;  and  it  cannot  make  any  di£ference  whether 
his  putative  father  was  a  Scotchman,  or  a  Frenchman, 
or  a  Turk."  Then,  he  quotes  the  opinion  of  Lord 
Eldan  and  Lord  Redesdak,  in  the  Strathmore  Peerage 
case,  and  says  that  he  entirely  agrees  with  them. 

The  result,  therefore,  is  to  show  [Munro  v.  Munro 
not  having  then  been  decided),  that  not  only  in  1S03, 
but  down  to  a  much  later  period,  it  was  still  considered 
by  very  learned  persons,  that  the  domicile  of  the 
putative  father  could  not  affect  the  status  of  the  child. 
Now  that  would  be  at  once  a  defence  as  regards  what 
is  called  the  concealment  of  the  domicile ;  for  if  this 
case  were  decided  irrespectively  of  the  domicile^  then 
cadet  quasHo.  But  supposing  it  were  not  so — sup- 
posing that  great  doubts  were  entertained  upon  the 
question  of  domicile — is  it  reasonable  to  hold  that  a 
gentleman  in  the  situation  of  Mr.  William  Patrick  was 
to  know  what  the  law  was,  and  the  importance  of  the 
question  of  domicile,  when  none  of  the  learned  lawyers, 
who  were  consulted  upon  the  case,  had  found  it  out  ? 
And  when  all  the  private  letters,  which  are  now 
brought  forward  between  him  and  Robert  Patrick,  and 
between  him  and  John  Patrick  (letters  which  were  never 
intended  to  see  the  light),  show  that  he  really  believed 
the  boy  to  be  illegitimate,  how  can  it  be  said  that 
there  was  fraud  in  the  concealment  of  the  domicile  ? 

Every  act  proved  in  this  case  as  regards  domicile  is 
against  the  Scotch  domicile.  If  a  Scotch  domicile 
existed,  it  was  not  from  any  act  that  the  father  ever 
did,  but  from  something  passing  in  his  own  mind, 
which  he  has  communicated,  so  as  to  be  able  to  impress 
every  Court  of  Justice  with  the  belief  of  his  intention 
to  return  to  his  native  country.  For  what  are  his  acts? 
Look  at  the  whole  of  his  life :  he  goes  to  America ; 
no  doubt  he  meant,  originally,  to  return ;  but  after  all 
his  troubles  in  America  (which  are  entered  into  in  these 
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papers  in  very  needless  and  expensive  detail,  and  which  shkdpwc 
have  not  the  slightest  beariilg  upon  the  ease),  he  goes  to  ^^"^^^  ^  ^^ 
Bermuda ;  and  it  is  said  that  he  returned  to  America 
only  to  wind  up  his  affairs.  But  instead  of  returning  to 
Scotland  after  he  had  wound  up  his  affairs,  he  resided 
for  a  great  number  of  years  in  America.  He  had  there  an 
estabhshment, — he  had  two  families  in  point  of  fact  by 
different  women ;  for  he  had  a  girl  by  another  woman, 
that  girl  being  several  years  older  than  the  children  by 
the  lady  whom  he  subsequently  married;  those  are 
acts  which,  at  least,  show  something  like  an  intention 
to  remain  where  he  was.  What  single  act  did  he  ever 
do  showing  an  absolute  intention  to  return  to  this 
country  ?  In  the  first  place  the  mere  possession  of  the 
landed  estate  in  Scotland  was  no  act  of  his — it 
descended  to  him.  His  father^s  house  does  not  seem 
to  have  been  upon  the  estate,  and  that  was  sold  very 
soon  after  the  father  died.  He  himself  had  been  in 
Scotland  for  a  year  and  a  half  on  one  occasion,  in  his 
father's  life-time,  but  he  never  returned  to  Scotland 
after  he  became  himself  the  owner  of  the  estate.  That 
does  not  look  like  an  intention  to  settle  in  Scotland. 
He  was  not  a  very  young  man ;  he  had  no  house  in 
Scotland  at  any  one  period  of  time,  to  which  he  could 
have  returned.  The  house  which  his  father  occupied 
in  his  life-time  did  not  descend  to  him.  He  never 
took  any  step  to  obtain  a  house.  Therefore,  if  Mr. 
William  Patrick,  as  a  man  of  the  world,  had  formed 
his  judgment  from  all  the  circumstances,  as  far  as 
Mr.  Shedden's  acts  went,  he  would  have  decided 
against  the  domicile  being  Scotch.  Look  at  the  last 
acts  of  Mr.  Shedden  himself, — at  his  acts  on  his  death- 
bed. How  does  he  describe  himself  in  his  will? 
Simply  and  only  as  of  New  York,  Is  that  the  way  in 
which  a  man  would  describe  himself,  who  considered 
that  the  tie  between  himself  and  Scotland  had  never 
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been  rent ;  who  meant  to  die  impressed  with  the  Iotc  of 
his  original  country,  and  the  thoughts  of  home?     It  is 
opinion.        true  that  he  desires  the  boy,  his  son,  shall  be  sent  to 
Scotland.     Why  ?     Certainly  not  because  of  his  domi- 
cile being  there,  but  because  Mr.  William  Patrick,  to 
whom  he  meant  to  entrust  him,  was  resident  in  Scotland. 
He  does  not  insist  upon  his  wife  going  thither;  he 
does  not  say  to  her,  "  Go  to  Scotland,  and  there  you 
will  find  a  home.     I  leave  an  estate  there ;  go,  and  liye 
there  with  your  boy.'*     He  takes  from  her  the  whole 
care  and  guardianship  of  his  boy.     He  sends  him  to 
Scotland ;  but  leaves  his  wife,  whom  he  had  just  mar- 
ried,  in  America.     He  had  not  made  her  very  fond 
of   Scotland;    for    she    had    so   little   desire    to    go 
thither,  that,  within  some  two  or  three  months,  she 
was  married   again  to  a  gentleman,  who,   I   believe, 
was  in  the  naval  service  of  America;    and  who  was 
certainly  not  a  very  likely  person  to  go  and  settle  in 
Scotland.     Then,  further,  Mr.  Shedden  does  not  dis- 
pose of,  or  even  advert  to,  his  estate  in  Scotland ;  and 
it  is  a  remarkable  circumstance  that  while  he  does  by 
his  will  dispose  of  the  property  that  he  had  acquired  in 
New  York,  he  leaves  this  Scotch   estate  to  take    its 
chance,  according  to  its  destination,  without  attempting 
to  exercise  any  right  of  ownership  over  it.     I  think, 
therefore,  that  if  it  were  now   a   question    upon    the 
evidence  before  the  House,  whether  the  domicile  was 
in  Scotland,  or  in  America,  the  strong  impression  on 
my  mind  would  be  that  it  was  an  American  domicile,  and 
not  a  Scotch  one.     Some  expressions  in  letters  have 
been  relied  upon  as  tending  to  a  contrary  conclusion ; 
but  they  are  not  suflScient.    Nobody  can  doubt  that 
this   gentleman  had,  from  his  long   residence   there, 
acquired  a  domicile  in  America.     Whether  that  was 
his  sole  domicile,  or  not,  is  the  question ;    and  I   am 
strongly  inclined  to  think  that  it  was. 
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It  appears  to  me,  therefore,  that  there  was  no  fraud  sheddbm 
whatever  on  the  part  of  Mr.  William  Patrick  in  con-  p^^'^""  ^'" 
cealmg  the  domicile.  I  believe  his  impression  was,  opinion, 
that  it  was  an  American  domicile.  Mr.  Shedden  had 
made  three  gentlemen  in  New  York  executors  under 
his  will, — gentlemen  moving  in  different  stations  of 
life ;  one  of  them  a  physician,  another  a  merchant,  and 
his  own  nephew,  also  a  merchant ;  all  of  them  resident 
in  New  York.  There  was,  also,  Mr.  Golden,  aa 
American  lawyer,  whose  opinion  is  set  forth  in  this  case. 
He  had  lived  in  New  York,  and  was  a  friend  of  Mr. 
Shedden,  and  must  be  supposed  to  have  known  some- 
thing about  the  domicile,  as  well  as  about  the  prior 
marriage;  and  he  was  a  witness  to  the  will.  We 
know  how  conversant  American  lawyers  are  with  ques- 
tions of  domicile.  Is  it  possible  that  this  gentleman 
should  not  have  known  what  the  fact  was,  in  the  sort  of 
general  way  in  which  I  am  now  looking  at  it,  not  with 
the  scrutiny  of  a  lawyer,  but  in  order  to  see  whether 
fraud  can  be  fixed  on  Mr.  William  Patrick  ? 

Now  assuming  the  House  to  have  decided  this  case 
on  the  question  of  alienage,  my  very  clear  opinion  is 
that  they  decided  it  properly  upon  that  point  alone. 
I  entertain  as  clear  an  opinion  as  I  ever  did  upon 
any  point,  that  this  gentleman,  the  Appellant,  is  an 
alien  by  birth.  The  only  question  is,  whether  he  is 
saved  by  the  statute  of  George  II.  operating  by  means 
of  the  marriage.  Now  when  you  come  to  contrast  the 
statute  of  Anne  with  the  statute  of  George  II.,  you 
will  see  in  what  very  opposite  directions  they  went. 
The  statute  of  Anne  desired  to  add  to  the  people  of 
the  country,  and  let  in  a  flood  of  persons  as  natural- 
born  subjects ;  stating  that  the  wealth  of  the  country 
depended  on  its  population.  That  was  found  to  be 
exceedingly  inconvenient ;  and  then  came  the  Act  of 
George  II.,  which  is  a  restrictive  Act  as  regards  the 
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shedden  benefits  conferred  upon  the  children  of  natural-bom 
patric^et  al,  subjects,  who  would  otherwise  be  aliens.  It  is  im- 
op'inioL  portant  to  observe  the  alteration  in  the  language.  The 
statute  of  Anne  speaks  of  parents  generally — both  of 
them ;  but  the  statute  of  George  II.  is  confined  to 
the  father,  and  says  nothing  whatever  about  the 
mother.  Therefore  you  are  forced  to  look  at  the  status 
of  the  father,  without  reference  to  that  of  the  mother ; 
and  the  words  are  free  from  all  ambiguity.  The  child, 
in  order  to  have  the  benefits  of  a  natural-born  subject, 
must,  at  the  time  of  his  birth,  be  the  child  of  a  father 
who  was  a  natural-born  subject.  That  clearly  was 
not  accidental ;  for  it  happens  that  there  are  several 
provispes  in  this  statute  providing  for  difi*erent  events, 
and  in  every  single  instance,  the  same  term  is  used  ;  I 
think  in  subsequent  parts  of  the  statute  the  time  of 
the  birth  of  the  child  is  referred  to  no  less  than  seven 
times  with  reference  to  different  objects  of  the  statute ; 
and  it  is  utterly  impossible,  as  a  matter  of  law,  to  read 
the  words,  upon  which  reliance  has  been  placed  by  my 
noble  and  learned  friend,  in  any  other  sense  than  that 
in  which  they  must  be  read  in  the  subsequent  passages. 
If  you  were  not  to  give  the  same  sense,  that  is  the 
Uteral  sense,  to  them  in  the  subsequent  passages,  you 
would  render  the  whole  Act  of  Parliament  an  absurdity 
and  a  nullity.  Now  observe  what  it  says.  After 
having  declared  that  in  order  to  entitle  an  alien  to  be 
treated  as  a  natural-bom  subject,  he  must  at  the  time 
of  his  birth,  although  a  foreigner  born,  be  the  son  of  a 
father  who  was  a  natural-born  subject,  it  goes  on  to 
say  :  "Provided  always,  that  nothing  in  the  said  recited 
Act  of  the  seventh  year  of  Her  said  late  Majesty^s 
reign,  or  in  this  present  Act  contained,  did,  doth,  or 
shall  extend  or  ought  to  be  construed,  adjudged,  or 
taken  to  extend,  to  make  any  children  born,  or  to  be 
born,  out  of  the  legiance  of  the  Crown  of  England  or 
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of  the  Crown  of  Great  Britain  to  be  natural-born  ^^^"^ 
subjects  of  the  Crown  of  England  or  of  Great  Britain,  ^^^^^_i_^  ^''• 
whose  fathers,  at  the  time  of  the  birth  of  such  children  opinion. 
respectively,  were  or  shall  be  attainted  of  high  treason 
by  judgment,'^  and  so  on.  There  are  many  other  pro- 
visions which  it  is  not  necessary  to  enter  into;  but 
those  words  are  repeated  no  less  than  seven  times  over 
in  subsequent  passages.  Now  take  that  one  case.  You 
cannot  possibly  give  anything  but  a  literal  meaning  to 
those  words :  If  at  the  time  of  the  birth  of  the  child, 
the  father  had  been  adjudged  guilty  of  high  treason, 
the  child  was  not  to  be  a  natural-born  subject. 
Nothing  could  be  more  reasonable  than  that.  You 
must  take  the  words  as  you  find  them ;  and  you  must 
read  them  exactly  in  the  sense  in  which  they  strike  the 
eye  at  first;  and  that,  I  apprehend,  is  exactly  the 
sense  in  which  the  Legislature  meant  they  should  be 
read. 

Consider  what  would  otherwise  be  the  eflfect  as  regards 
a  legitimate  and  an  illegitimate  child.  Nobody  will  dis- 
pute that  under  that  Act  a  legitimate  child,  the  child  of 
a  natural-bom  subject,  becomes  a  natural-born  subject 
from  the  moment  of  his  birth ;  that  is  beyond  all  doubt. 
Supposing  his  father  at  the  time  to  have  been  guilty  of 
high  treason,  then  he  remains  an  alien.  That  is  the 
case  of  a  legitimate  child.  Now  look  at  the  case  of  an 
illegitimate  child.  If  you  strike  out  the  words  "  at 
the  time  of  the  birth,*'  and  if  you  look  to  the  time  of 
the  subsequent  marriage,  you  then  place  him  upon  a 
different  footing  from  that  at  the  moment  of  his  birth ; 
for,  although  his  father  at  the  time  should  have  been 
guilty  of  high  treason,  the  child  would  not  lose  the 
right  which  the  statute  gave  him ;  and,  therefore,  if  at 
any  subsequent  period  the  father  married  the  mother 
of  the  child,  so  that  by  the  effect  of  the  law  of  Scotland, 
acting  retrospectively,  the  child  became  legitimate,  he 
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bhtodw       would  gain  the  benefit  given  by  the  Act.     This  does 
patwckjct  al.  ^^^  ^gg^  upon  fiction.      This    is    substance.      It    is 

opini^  material  to  the  safety  of  the  realm  that  aliens  should 
not  become  natural-born  subjects,  Tfhose  fathers 
were  traitors  to  their  country.  Here  is  an  express 
exclusion  from  great  benefits  given  by  the  mother 
country  to  the  children  of  natural-bom  subjects.  But 
in  the  case  of  an  illegitimate  child,  if  you  do  not  give 
the  same  construction  to  the  words,  you  are  driven  at 
once  to  the  necessity  of  sapng  that  a  subsequent 
marriage  would  give  to  the  illegitimate  child  of  a 
father,  who  was  a  traitor  at  the  time  of  the  birth  of 
his  child,  a  benefit  which  no  legitimate  child  could 
ever  take.  Does  anybody  imagine  that  the  Legislature 
meant  to  give  to  an  illegitimate  child  a  higher  privilege 
than  belongs  to  a  legitimate  one  ?  You  must  remem- 
ber that  the  case  for  which  the  Act  of  Parliament 
intended  to  provide  is  this :  the  child  is  born  an  alien 
and  an  alien  he  would  remain  to  the  hour  of  his  death* 
as  regards  this  country,  but  for  that  Act.  Before  he 
can  take  the  benefit  of  that  Act,  you  must  show  that 
his  father  was  a  natural-born  subject.  And  if  he  have 
no  father,  then  of  course  he  is  not  entitled  to  the 
benefit  of  the  statute. 

Upon  this  part  of  the  case  the  Dean  of  Faculty 
raised  a  difficulty  with  respect  to  which,  I  must  confess, 
I  do  not  quite  follow  him.  He  said  that  if  we  were  to 
put  this  interpretation  upon  it,  then  a  man  marrying  a 
woman  would  adopt  all  her  illegitimate  children,  even 
if  she  had  several,  and  by  different  men.  I  do  not  go 
that  length,  because  it  involves  the  question  of  recog- 
nition and  acknowledgment.  That  is  a  difficulty  which 
I  do  not  feel;  and  I  cannot  understand  how,  under 
this  Act  of  Parliament,  it  is  possible  to  give  to  an 
illegitimate  child,  who  at  the  time  of  his  birth  was 
considered  to  have  no  father,  the  benefit  of  this  law. 


Lord8t.L«mard£ 
opinum. 
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As  regards  the  operation  of  the  Scotch  law,  I  fiHroDw 
think  the  case  (a),  which  was  cited  at  the  bar,  ^^""^  "  ^ 
negatives  the  doctrine  of  retrospective  relation.  It  had 
always  been  supposed  when  you  carried  back,  or  when 
you  were  supposed  to  carry  back,  the  legitimation  to 
the  birth  of  the  child,  that  an  intermediate  marriage 
with  a  third  person  would  prevent  the  operation 
of  that  rule.  But  the  case  shows  that  the  legitimation 
only  takes  place  from  the  time  of  the  marriage.  There- 
fore, so  far  as  that  authority  goes,  it  proves  that  there 
could  be  no  relation  back  to  the  time  of  the  birth. 

Upon  the  question,  therefore,  of  authority,  as  well  as 
upon  the  question  of  domicile,  I  think  the  case  of  the 
Appellant  entirely  fails.  And,  having  regard  to  the 
facts,  I  apprehend  that  there  is  not  any  pretence  for 
the  charge  of  fraud  against  IVIr.  William  Patrick  as  to 
the  domicile.  My  strong  impression  is,  that  the  House 
decided  this  case  upon  the  question  of  alienage,  and 
upon  that  question  alone;  and  that  it  would  have 
come  to  the  same  decision  if  the  domicile  had  been 
alleged  and  proved  to  have  been  in  Scotland. 

Having  made  these  observations,  I  should  have  saved 
your  Lordships  any  further  trouble,  if  it  had  not  been 
for  the  very  strong  charges  of  fraud  which  have  been 
advanced  against  Mr.  Patrick.  When  I  was  myself  at 
the  bar,  and  had  occasion,  as  counsel,  to  animadvert 
severely  upon  individuals,  I  often  expressed  the  satis- 
faction I  felt  from  knowing,  that  if,  by  obeying  my 
instructions,  I  had  gone  beyond  what  the  case 
justified,  the  Court  would  set  the  party  right  when 
it  pronounced  its  judgment.  And  if  the  Court  were 
not  to  take  that  trouble  it  would,  in  cases  where 
persons  have  had  serious  charges  made  against  them 
without  foundation,  have  left  those  parties  with  the 
benefit  of  the  decision  of  the  Court  in  their  favour 

(a)  Kerr  v.  Martin.    See  thia  case,  infrd^  p.  660. 
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shedden       certainly,  but  with  a  slur  upon  their  character,  which 

'  ojiinhn!"^  Now,  a  great  many  charges  of  fraud  have  been  made 
against  Mr.  Patrick.  I  am  bound  to  say  at  once,  that 
having  read  all  the  evidence  most  carefully,  I  cannot 
see  the  slightest  reason  for  saying  that  there  is  any 
charge  of  fraud  made  out.  There  was  a  little  ecu- 
trivance,  if  you  will.  The  parties  appear  to  have 
intended,  in  case  the  boy  had  acquired  the  estate,  to 
charge  it  with  sums  of  money  which  they  never 
meant  to  bring  against  Mr.  William  Shedden  himself, 
if  he  had  lived.  I  admit  it  would  have  been  as  well  if 
that  had  not  been  so ;  but  that  is  not  a  fraud  committed 
against  the  Appellant,  although  they  did  intend  to  have 
opened  an  account  if  they  could,  and  to  have  charged 
interest,  commission,  and  so  on,  in  order,  in  some 
measure,  to  indemnify  themselves  against  the  loss  of 
the  estate. 

One  grave  charge  of  fraud  which  has  been  made  is, 
that  there  had  been  a  forgery  committed  of  a  bond  for 
4000/.  I  will  not  go  into  the  circumstances;  for  it 
is  perfectly  clear  that  there  was  no  fraud  at  all,  and 
that  there  was  not  the  slightest  foundation  for  this 
accusation. 

In  the  next  place,  a  charge  of  fraud  is  founded  upon 
the  proceedings  with  reference  to  the  retour.  Now,  if 
the  boy  was  not  the  heir,  Mr.  Robert  Patrick  was ;  and 
without  entering  into  any  discussion  as  to  whether  he 
was  or  not,  or  whether  it  was  necessary  that  there 
should  be  a  retour  (which  has  been  disputed  by  very- 
learned  persons  at  the  bar),  it  is  clear  that  the  retour 
did  no  harm, — ^you  do  not  find  any  trace  in  any  one  of 
these  proceedings  of  that  retour  having  been  set  up 
against  the  right  of  the  infant  to  discuss  the  merits  of 
the  question.  There  was  no  attempt  on  the  part  of 
Mr.  William  Patrick  to  set  up  that  retour  as  a  bar 
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upon    the   question   which  was    believed   to    be    the       bhedden 
only  one  to  be  tried.     I  think,  therefore,  that  that  p^^«»^:|L'"  ^^ 
charge   was    introduced    into  the   case    without  any        opinion, 
suflScient  ground. 

Then  it  is  said  that  there  was  a  fraud  as  regards 
Mr.  Hugh  Crawford,  and  it  certainly  was  represented 
throughout  as  if  Mr.  William  Patrick  had  not  only 
pulled  the  strings,  but  that  he  had  actually  appointed 
him  as  his  nominee.  But  how  is  the  fact  ?  We  see 
by  the  documents  that  nothing  could  have  been  more 
regularly  carried  into  execution  than  the  appointment 
of  Mr.  Crawford  by  a  considerable  number  of  the 
relations,  irrespective  of  Mr.  William  Patrick ;  and 
that  Mr.  Crawford  himself  was  one  of  the  near 
relations.  Not  a  particle  of  fraud  can  attach  to 
Mr.  Crawford.  Be  it  remembered,  too,  that  this  is  a 
charge  of  fraud  against  Mr.  William  Patrick,  who  was 
merely  an  agent  at  the  time  himself,  not  entitled  to 
the  estate ;  and  although,  no  doubt,  an  agent  may  be 
guilty  of  &aud,  and  desirous  to  give  to  his  principal  the 
benefit  of  that  fraud,  yet  it  is  not  in  the  ordinary 
course  of  things  that  a  fraud  should  be  committed  by 
an  agent,  simply  for  the  benefit  of  those  for  whom  he 
acts.  This  charge  likewise,  I  think,  falls  wholly  to  the 
ground. 

Again,  it  is  said  (and  I  was  very  much  surprised 
to  hear  it  stated)  that  the  letter  which  was  written  by 
Mr.  Shedden  on  his  death-bed,  in  the  year  1798, 
was  a  forgery.  Now,  that  is  a  most  serious  charge. 
Remember  that  Mr.  William  Patrick  is  now  alive.  I 
have  not  the  honour  of  knowing  him,  or  of  having  had 
the  slightest  communication  with  him ;  but  he  must  be 
a  gentleman  far  advanced  in  life ;  his  character  must 
be  dear  to  him ;  a  more  grave  charge  was  never  brought 
against  any  person  at  the  bar  of  your  Lordships'  House 
than  this  charge  against  Mr.  William  Patrick,  that  he 
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sheddkh       iiad  forged  a  letter  from  his  uncle  with  the  view  of 
patwotjtp  al.  defrauding  that  uncle's  son  of  an  estate  belonging  to 

Lord  St.  Leonards*    i  .        •       o      ^i       j 

opinion.        mm  m  ocotlancl. 

Now,  of  course,  it  cannot  fail  to  strike  every  one  who 
reads  these  papers  what  an  extraordinary  charge  this 
is ;  because  the  original  Summons  founded  itself  upon 
that  very  letter  in  so  many  words,  and  it  was  charged 
in  the  original  Summons  that  Mr.  William  Patrick 
had  suppressed  that  letter.  When  we  come  to  the 
Supplemental  Summons^  the  same  letter  is  there  again 
founded  upon ;  and  it  is  not  until  you  arrive  at  the 
Condescendence  that  you  find  an  indirect  suggestion 
that  this  letter  had  never  been  written,  and  could  not 
be  relied  upon.  Nothing  can  be  more  clear  than  that 
this  charge  in  the  Condescendence  was  not  justified 
by  the  interlocutor,  which  did  not,  in  any  manner, 
authorise  the  introduction  of  a  charge  of  fraud 
as  regards  that  letter.  There  never  was  a  charge 
more  unfounded.  That  letter  was  the  only  letter  that 
gave  an  account  of  the  transmission  of  the  400/. ;  and 
it  was  acted  upon  by  the  receipt  and  application  of  the 
money.  Mr.  John  Patrick,  in  writing,  tells  you  that 
Mr.  William  Shedden  has  written  that  letter  (which  is 
produced)  to  his  nephew.  Mrs.  Vincent  herself,  in  her 
letter,  in  1799,  refers  to  the  letter  which  was  written 
by  Mr.  William  Shedden,  her  late  husband,  upon  his 
death-bed,  to  Mr.  William  Patrick.  That  letter  was 
also  in  duplicate  and  triplicate.  And  the  mere  absence 
of  the  original,  after  so  great  a  length  of  time,  amounts 
to  nothing.  Indeed,  it  is  stated  by  Mr.  William  Patrick 
in  his  Answer  to  the  Condescendence,  that  he  delivered 
it  with  others  in  1823,  or  1824,  to  the  Appellant 
himself.  If  I  were  upon  a  jury,  and  asked  to  pro- 
nounce upon  the  evidence  before  me  whether  that  letter 
was  proved,  I  should  hold  it  to  be  most  abundantly 
proved,  and  not  open  to  the  slightest  doubt  whatever ; 
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much  less  to  its  being  the  foundation  of  a  charge  of      shtodbt 
forgery.  PAXRiJ^rr  al. 

Another  ground  of  fraud  which  has  been  alleged  is,  ^^^^i^JT*^ 
that  Mr.  William  Patrick  having  received  the  400/., 
which  was  to  be  applied  for  the  boy,  withheld  it,  in  order 
that  his  right  might  not  be  tried.  Now,  how  does  that 
stand  ?  The  sum  was  sent  by  Mr.  William  Shedden 
on  his  death-bed,  and  received  after  his  death  by 
Mr.  William  Patrick,  for  the  education  of  the  boy. 
It  was  demanded  by  the  mother,  who  married  again 
within  a  few  months;  and  who  never,  as  far  as  it 
appears,  had  the  slightest  communication  with  her  son 
afterwards.  I  do  not  say  that  she  had  not,  but  it  does 
not  appear  that  she  had.  She  seems  to  have  left  him 
to  his  fate.  Therefore,  how  was  that  money  applied  ? 
Of  course,  according  to  its  destination;  and  nobody 
can  doubt  but  that  a  great  deal  more  was  so  applied. 
It  is  clear  that  Mr.  William  Patrick  applied  more  money 
towards  the  education  of  the  Appellant,  and  towards 
starting  him  in  life,  and  providing  him  with  outfits. 
Nobody  can  believe  that  the  400/.  could  have  furnished 
all  that  was  required.  He  says  in  one  of  his  private 
letters,  which  were  never  intended  to  see  the  light, 
"  We  must  do  all  we  can  for  the  boy.''  There  can  be  no 
doubt  that  they  had  good  intentions  towards  the  child; — 
but  at  the  same  time  it  is  equally  clear  that,  being 
vexed  and  disappointed  at  the  marriage  which  was 
consummated  just  before  this  gentleman's  death,  in 
order  to  make  it  quite  sure  that  the  boy  would  be 
the  heir  to  the  Scotch  estate,  they  were  desirous,  and 
perhaps  eager  to  assert  their  rights  as  far  as  they 
could. 

The  only  other  question  that  is  worth  referring  to 
respects  the  prior  marriage.  And  I  think  that  a  clearer 
case  in  point  of  fact  upon  the  evidence  never  came 
before  a  Court  of  Justice.     The  prior  marriage  was 


Lord  St.  LeonarxUf 
opinion. 
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sheddbn  never  beared  of  until  the  year  1799,  when  Mrs.  Vincent, 
Patrick  itt  al.  ^j^q  YxkA  married  again,  writes  a  letter  (with  the  assist- 
ance of  an  attorney,  probably,)  to  Mr.  William  Patrick ; 
and  in  that  letter,  it  is  most  extraordinary  that  she 
does  not  say  a  word  as  to  the  prior  marriage,  but  she 
speaks  of  the  marriage  which  was  solemnised ;  and  if 
you  wanted  evidence  to  show  that  there  had  been  no 
prior  marriage,  you  can  have  none  better  than  her  own 
letter.  If  you  want  to  see  what  Mr.  William  Shedden 
himself  thought  of  that  marriage,  you  have  only  to 
look  at  his  will  and  his  letter,  in  which  he  tells  you 
that  he  has  just  married,  and  that  his  friends  approved. 
But  there  is  not  a  word  about  a  prior  marriage.  The 
marriage  is  solemnised  with  whom  ?  With  Ann  Wilson — 
not  with  Mrs.  Shedden — not  with  any  declaration  that 
the  object  was  to  place  her  better  than  the  former 
marriage  had  done;  but  for  the  express  purpose  of 
giving  to  her  the  rights  of  a  married  woman  by  that 
act  alone.  Now  look  at  it  as  regards  the  question  of 
probability.  This  is  said  to  have  been  by  the  law  of 
New  York  a  good  and  valid  marriage ; — that  is,  they 
having  cohabited  together  as  man  and  wife,  and 
Mr.  Shedden  having  acknowledged  her  as  his  wife,  it 
was  a  valid  marriage.  Is  it  not  very  odd  that  none  of 
his  friends  was  aware  of  this  ?  He  has  three  trustees, 
all  residing  at  New  York ;  one  of  them  a  physician,  the 
other  two  merchants.  And  one  of  the  witnesses  to  his 
will  was  a  lawyer  in  New  York,  who  had  been  intimate 
with  him,  and  was  well  acquainted  with  his  affairs.  It 
never  occurred  to  any  one  of  them  during  the  years 
that  this  gentleman  was  living  in  intimacy  with  them 
that  he  had  acknowledged  this  lady  as  his  wife.  If 
you  say  that  the  physician  and  the  others  were  not 
likely  to  know  what  the  law  was,  I  say  it  was  precisely 
the  very  thing  that  everybody  would  know.  It  is  impos- 
sible to  live  in  a  place  like  New  York  and  not  to  know 
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that  cohabitation  and  acknowledgment  will  amount  to 
marriage.     It  is  impossible  for  such  a  thing  not  to  be 


Sbxddxn 
«. 

PaTBZCX    ST   AL. 

Lord  St.  Leonard^ 

universally  known.  Mothers  would  tell  their  sons  of  opinion. 
it,  for  fear  that  they  should  be  entangled  into  disad- 
vantageous alliances.  It  is  just  that  precise  point  of 
law  which  every  one  would  be  sure,  more  or  less,  to  be 
familiar  with.  Then  there  was  Mr.  Colden,  an  Ame- 
rican lawyer,  practising  in  New  York.  Would  he  not 
at  once  have  said,  Why  do  not  you  set  up  the  prior 
marriage ;  every  one  knows  of  it  ?  But  nothing  is  said 
about  it,  until  this  lady  sends  over  the  two  affidavits, 
which  were  not  worth  the  paper  on  which  they  were  writ- 
ten. Of  course  they  were  not  evidence  at  all ;  and  she 
herself,  by  the  very  letter  which  she  writes  accompa- 
nying these  documents,  negatives  the  very  claim  which, 
she  sets  up,  by  stating  that  the  marriage  was  solem- 
nised, and  the  will  was  properly  executed.  There  is  no 
foundation  for  the  statement  that  there  had  been  a  prior 
marriage.  But  suppose  there  had  been  some  colour, 
observe  what  took  place.  These  affidavits  were  sent 
over  in  1799.  From  that  moment  it  was  not  a 
secret.  There  was  nothing  confided  to  the  breast  of 
Mr.  William  Patrick — these  affidavits  were  sent  to  her 
solicitors  in  Scotland,  men  of  high  reputation,  whom 
she  had  selected  to  assert  her  claim.  As  far  as  these 
documents  went,  all  Scotland  would  know  at  once  of 
the  claim.  Then  it  was  said.  Yes,  but  she  desired  that 
the  400/.  might  be  given  to  her.  Why,  the  most  indif- 
ferent stranger  in  the  street  might  have  equally  claimed 
it;  might  have  walked  into  Mr.  William  Patrick's 
office,  and  asked  for  the  400/.  It  would  have  been 
perfectly  absurd  for  him  to  have  given  up  that  sum  of 
money  to  her ; — ^he  must  have  paid  every  shilling  of  it 
again.  She  was  the  last  person  to  whom  he  could 
have  entrusted  it, — she  was  not  the  person  who  could 
have  conducted  the  case  of  her  son, — she  was  not  the 
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snFDDtH       person  to  whom  the  father  had  entrusted  his  son, — he 
Patrick  bt  al.    ^jj  ^^^  lehYG  her  the  custody  of  his  son. 
^^^/r!ioH^  My  Lords,  there  is  one  other  point  upon  which  a 

good  deal  has  been  said.  It  is  well  to  clear  up  these 
things,  and  I  do  not  think  I  am  going  out  of  mj  way 
in  doing  so.  I  feel  bound,  as  far  as  the  circumstances 
justify  it,  to  put  the  character  of  Mr.  William  Patrick, 
which  has  been  very  strongly  reflected  upon,  in  what 
appears  to  me  the  proper  light.  The  point  is  with 
respect  to  the  guardianship.  Now  upon  this  subject 
you  have  only  to  read  the  letter  of  1800 ;  and  I  may 
observe  that  we  have  here  an  advantage  which  is 
seldom  possessed  in  such  a  litigation.  We  have  not 
only  the  public  acts  of  the  parties,  but  their  private 
letters  are  brought  forward;  and  those  letters  show, 
conclusively,  that  while  Mr.  William  Patrick  did  in- 
judiciously I  acknowledge  (for  that  is  all  that  I  can 
admit)  take  the  boy  under  his  guardianship — having 
already  had  another  trust  reposed  in  him,  which  was  to 
some  extent  inconsistent  with  this  guardianship— he 
did  distinctly  announce  to  the  parties  that  he  could 
not  undertake  the  prosecution  of  his  claim ;  but  that 
he  should  maintain  the  claim  of  his  brother.  He  was 
perfectly  justified  in  doing  so.  By  thus  taking  the 
boy  he  embarrassed  himself,  and  he  has  led  to  this  vast 
and  protracted  litigation,  in  which  your  Lordships  will 
recollect  that,  but  for  the  charges  of  fraud  which  have 
been  brought,  not  proved,  against  this  gentleman,  the 
law  of  Scotland  has  long  since  barred  every  possible 
remedy  of  the  Appellant ;  and  it  is  only  by  a  case  of 
fraud  being  established,  that  the  Appellant  could  for  a 
moment  be  heard. 

I  agree,  therefore,  with  my  two  noble  and  learned 
friends  in  thinking  that  this  Appeal  should  be  dismissed ; 
and  considering  the  charges  of  fraud  which  have  been  so 
gravely  brought  forward  and  not  made  out^  I  submit  to 
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your  Lordships  that  the  Appeal  should  be  dismissed       bhxddem 

with  costs.  Patrick'  et  At. 

Sir  Fttzroy  Kelly :  Will  your  Lordships  permit  me,  ^^^i^^T^' 
on  the  part  of  the  Appellant^  to  ask  that  he  may  be 
allowed  an  opportunity,  if  he  shall  be  so  advised,  of 
applying  to  your  Lordships  with  reference  to  the  form 
in  which  the  judgment  of  this  House  shall  be  ultimately 
entered  up. 

Lord  St.  Leonards  :  I  omitted  to  make  an  observa- 
tion upon  that ;  but  it  is  not  for  want  of  having  formed 
an  opinion.  I  think  it  is  quite  right  to  assoilzie  the 
Defendant.  I  have  shown  to  your  Lordships  that  the 
result  is  the  same  as  would  have  taken  place  if  the 
application  had  been  first  made  to  this  House;  for  if 
the  House  had,  upon  the  preliminary  defence,  denied 
the  right  to  go  on,  it  is  quite  clear  that  it  would  have 
made  an  Order  to  put  an  end  to  the  case  altogether. 

Lord  Chancellor  :  I  am  much  obliged  to  my  noble 
and  learned  friend  for  mentioning  this,  which  I  had 
omitted  to  notice.  My  opinion  entirely  concurs.  The 
charge  of  fraud  failing,  the  case  is  concluded. 

Interlocutors  affirmed,  with  Costs. 
(See  the  next  case.) 


Maitland  &  Graham — 
Richardson,  Loch,  &  M'Laurin. 
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KERR  V.  AURTIN  (a). 

Held  in  the  Court  of  Session  in  Scotland  by  a  majority  of  seren 
to  six,  that  if  the  mother  of  a  bastard,  instead  of  marrying 
the  father  of  the  bastard,  marries  another  man  who  dies, — 
she  can  afterwards,  by  marrying  the  father  of  the  baatard, 
render  the  bastard  legitimate. 

The  facts  of  this  singular  case  were  the  following  : — 

In  1780,  Mary  Bone,  an  unmarried  woman,  was 
delivered  of  a  female  child,  named  Agnes ;  of  whom 
John  Kerr,  an  unmarried  man,  was  the  putative 
father. 

In  1781,  Mary  Bone  married  John  Taylor,  to 
whom  she  had  several  children.     Taylor  died  in  1793. 

In  1794,  Mary  Bone  married  Kerr  aforesaid ; 
whereupon  the  question  arose  whether  the  child,  Agnes, 
was,  or  was  not,  legitimate  ?  and,  if  legitimate,  from 
what  period  ? 

Abgued  for  the  Legitimacy. 

It  was  the  general  and  acknowledged  rule  of  law, 
that  a  child,  though  born  before  the  marriage  of  its 
parents,  was  rendered  legitimate  by  their  subsequent 
marriage. 

The  alleged  exception  was  the  intervening  mar- 
riage, but  on  examination  it  would  appear  that  there 
was  no  legal  principle,  and  no  authority  for  this 
exception. 

(a)  Cited  by  Lord  St.  Leonards,  supra,  p.  641.  This  caie  is 
abridged  from  the  Sec.  Ser.,  voL  ii.,  p.  764. 
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It  was  admitted^  that  the  mere  lapse  of  time  between 
the  birth  of  Agnes  and  the  marriage  with  Kerr  would 
not  of  itself  have  prevented  legitimation  from  taking 
place. 

It  was  also  undeniable^  that  though  the  marriage 
with  Taylor  was  an  effectual  bar  while  it  existed,  it  was 
at  an  end  before  1794,  and  Mary  Bone  was  just  as  free 
to  contract  marriage  with  Kerr  at  that  time,  as  she  was 
before  her  marriage  with  Taylor. 

The  onus  was  upon  the  other  side  to  show  that 
there  was  any  rule  or  principle  affecting  such  mar- 
riage, with  partial  disability  so  as  to  deprive  it  of  the 
usual  power  of  legitimating  the  previous  issue  of  the 
parents. 

The  only  principle  which  could  be  pointed  out  was 
the  fictio  juris  which  various  writers  had  adopted^ 
that  legitimation  per  subseqtiens  matrimonium  operated 
only  by  carrying  back  the  marriage  to  a  period  ante- 
cedent to  the  conception  and  birth  of  the  child ;  from 
which  assumption  these  writers  deduced  the  corollary 
that  the  interposition  of  a  mid-impediment  was  exclu- 
sive of  the  power  of  legitimating  such  child  by  the 
marriage. 

But  this  fiction  could  not  be  allowed  to  operate  to 
the  serious  effect  of  depriving  the  child  of  her  status  of 
legitimacy,  unless  it  could  be  clearly  proved  to  be  well- 
founded  in  point  of  authority,  which,  however,  was 
wholly  wanting. 

Even  if  the  fiction  could  be  established  to  exist  as 
a  legal  doctrine,  it  would  not  necessarily  follow  that 
legitimation  was  to  be  excluded.  Various  answers 
might  still  be  made ;  and,  in  any  view,  it  would  not  be 
a  more  violent  fiction  to  hold  (contrary  to  the  fact)  that 
the  birth  of  a  legitimate  child  was  as  late  as  the  actual 
marriage  of  the  parents,  and  so  satisfy  the  alleged 
requisites  of  the  law,  than  would  be  the  opposite  and 
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^^  altematiye  fiction  to  hold  (equally  contrary  to  the  feet) 
^'^™-  that  the  actual  marriage  of  the  parents  was  as  early  as 
the  birth  of  the  child. 

It  was  not  upon  the  basis  of  any  fictio  juris,  but 
upon  much  more  solid  and  substantial  grounds  that 
the  rules  for  bestowing  legitimation  were  adopted; 
and  there  was  no  need  to  resort  to  any  fiction^ 
because  the  law  had  the  power  expressly  and  directly 
to  bestow  the  legitimation  as  a  consequence  of  the 
subsequent  marriage,  if  it  saw  cause  in  sound  policy 
to  do  so,  without  resorting  to  the  aid  of  any  fiction 
whatever. 

And  on  examining  the  history  and  development  of 
legitimation  per  siibsequens  matrimonium  in  the  Roman 
law,  it  appeared  that  the  true  import  of  the  provisions 
of  that  law  was  to  include  bastards  bom  before  lawful 
children,  among  those  who  might  be  legitimated  by 
subsequent  marriage. 

By  the  Canon  law,  nothing  was  required  for  the 
legitimation  of  bastards  but  filiation  and  marriage, 
provided  that  the  original  connexion  of  the  parents, 
out  of  which  the  child  was  bom,  was  not  adulterous 
or  incestuous,  and  that  they  were  free  to  marry  when 
the  marriage  took  place.  Such  was  the  doctrine  of 
the  great  body  of  commentators,  both  on  the  Civil  and 
Canon  law. 

In  regard  to  the  writers  on  the  law  of  Scotland,  all 
those  of  authority  who  had  given  express  opinions^  or 
indications  of  opinion,  on  the  subject,  were  in  favour 
of  the  legitimation;  and  the  only  writer  expressly 
against  it  was  Commissary  Wallace,  whose  work  was 
not  of  recognised  authority ;  and,  in  this  very  parti- 
cular, was  scarcely  consistent  with  itself. 

And  this  weight  of  authority  was  supported  by  the 
consideration,  that  the  whole  reasons  which  could 
induce  a  state,  on  grounds  of  public  policy,  to  give  its 
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sanction  to  the  legitimation  of  children  by  the  subse- 
quent marriage  of  their  parents^  and  to  adopt  that  rule 
into  its  municipal  law,  appeared  to  operate  as  fully  in  a 
case  like  the  present,  as  in  every  other  where  the  original 
connexion  of  the  parents  was  not  marked  by  any  deeper 
or  more  indelible  offence  than  that  of  fornication,  which 
last  it  was  one  main  object  of  the  law  to  remedy. 

The  present  case  was  not  perplexed  with  any  question, 
whether  a  child,  when  legitimated,  should  possess  the 
rights  of  primogeniture  in  competition  with  the  issue 
of  the  intervening  marriage ;  because  it  was  only  an 
inheritance  through  Kerr  that  was  concerned,  and  he 
had  been  only  once  married.  But  were  such  a  question 
to  arise,  it  seemed  to  admit  of  a  satisfactory  solution  on 
the  principle,  that  as  it  was  only  a  lawful  child  which 
could  inherit,  and  as  the  issue  of  the  intervening  mar- 
riage was  lawful  from  the  date  of  the  birth,  while  the 
child  subsequently  legitimated  was  not  a  lawful  child 
until  a  later  date,  such  child  was  truly  junior,  in  every 
question  of  inheritance,  to  the  issue  of  the  intervening 
marriage. 

Argued  against  the  Legitimacy. 

In  the  ordinary  sense  of  the  term,  a  lawful  child 
was  distinguished  from  one  that  was  illegitimate,  pre- 
cisely in  this  respect,  that  the  first  was  the  fruit  of 
lawful  wedlock,  and  the  last  was  not.  But  undoubtedly, 
by  the  law  of  Scotland,  the  rule  of  legitimation  per 
subsequens  matrimonium  was  acknowledged  to  exist; 
and  the  question  was,  what  were  the  limits  to  the 
application  of  this  rule.  It  was  confessedly  subject  to 
some  limitations ;  for  instance,  children  bom  in  adultery 
could  not  at  any  time  be  legitimated  by  the  subsequent 
marriage  of  their  parents.  The  question  thus  arose, 
what  were  the  limitations  of  the  rule  ? 
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These  were  to  be  gathered  from  the  consuetudinary 
law  of  Scotland.  Much  useful  light  might  be  de- 
rived from  the  Civil  and  Canon  law  in  conducting 
the  enquiry,  but  it  was  necessarily  to  be  determined 
ultimately  by  the  consuetudinary  law  of  Scotland 
alone. 

On  looking  to  the  Roman  law,  it  appeared  not  only 
that  there  was  no  express  constitution  anywhere  to  be 
found,  declaring  that  legitimation  should  take  place 
notwithstanding  an  intervening  marriage,  but  that  the 
whole  provisions  in  favour  of  legitimation  were  of  a 
limited  and  qualified  kind. 

One  important  limitation  of  the  law  was  its  appli- 
cation only  to  the  offspring  of  concubinage,  it  being 
the  object  of  the  Christian  Emperors  to  introduce  a 
reformation  into  the  state  of  manners,  by  inducing 
men  to  convert  concubinage  into  matrimony. 

But  there  were  numerous  other  limitations  of  the 
applications  of  the  rule,  all  indicating  that  care  had 
been  taken  to  avoid  any  general  or  universal  provision 
for  the  legitimation  of  all  previous  issue  per  subse- 
quens  matrimonium.  And  in  the  constitution  of  Zeno, 
according  to  one  construction  of  the  words,  there  was 
room  for  contending  that  legitimation  was  expressly 
excluded  where  there  was  an  intervening  marriage.  It 
also  appeared  from  the  language  of  the  constitutions, 
as  well  as  from  that  of  the  commentators,  that  a  con- 
tinuity of  connexion  between  the  birth  of  the  child  and 
the  subsequent  marriage  was  viewed  as  an  element  in 
pointing  out  those  marriages  which  had  the  virtue  of 
legitimating  previous  issue. 

On  looking  to  the  Canon  law,  which,  in  a  great 
measiu-e,  adopted  the  Civil  law,  it  was  important  farther 
to  observe,  that  among  the  jurists  the  prevalent  expla- 
nation of  the  rule  in  question  was,  that  a  subsequent 
marriage  legitimated  previous   issue  by  being    held. 
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fidione  juris,  to  draw  back  to  the  conception  and  birth  ^™* 
of  the  child.  This  was  considered  to  satisfy  the  ^^^"'• 
necessary  requirement  of  the  law,  by  holding  the  child 
(fctione)  to  have  been  actually  born  in  wedlock.  It 
was  true  that  this  fiction,  or,  as  other  writers  held  it, 
presumption  of  law,  might  originally  have  no  better 
foundation  than  the  authority  of  the  numerous  eminent 
jurists  who  relied  on  it.  But  even  in  that  light  it  was 
very  important,  as  it  amounted  to  a  positive  and 
general  testimony,  that,  according  to  their  understand- 
ing of  what  the  law  was,  there  could  be  no  legitimation 
where  there  was  the  mid-impediment  of  an  intervening 
marriage. 

In  regard  to  the  municipal  law  of  Scotland,  which 
was  the  only  law  to  be  ultimately  appealed  to,  there 
was  no  decision,  and  no  practice.  This  fact  seemed  of 
itself  to  be  conclusive  in  a  question  of  consuetudinary 
law;  especially  as  there  were  cases  without  number 
where  the  rule  of  legitimation  per  subsequens  matri- 
monium  had  come  into  operation,  its  effect  being 
iindoubted  whenever  no  mid-impediment,  such  as  an 
intervening  marriage,  existed. 

The  weight  of  authority  among  writers  on  the  Scots 
law  preponderated  in  favour  of  illegitimacy.  And  there 
were  decisions  which,  not  merely  from  the  judicial 
dicta  delivered  at  pronouncing  them,  but  from  their 
own  inherent  tendency  and  implied  principles,  pointed 
at  a  retroaction  of  the  marriage  to  the  child's  birth  and 
conception,  as  the  view  which  was  taken  of  legitimation 
per  subsequens  matrimonium. 

If  the  argument  on  the  other  side  were  sustained,  it 
would  lead  to  novel  and  anomalous  residts  ;  and  even 
those  jurists  who  speculatively  supported  it  were  not 
agreed  among  themselves,  whether  the  child,  legitimated 
by  a  subsequent  marriage,  was  to  be  held  senior  or 
junior,   when   competing  in   questions  of   succession 
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'^  with  the  children  of  an  inteirening  numriiige.  And  it 
^^""^  seemed  difScolt  to  aToid  the  oonseqnenoe  of  hoidhig 
such  child  to  be  senior  in  law^  as  wdl  as  in  fiict,  so 
soon  as  he  became  legitimate;  wherebr  the  rights  of 
the  issne  of  an  interrening  marriage  would  be  materially 
impaired. 

The  Lord  Ordinary  (a)  decided  in  &Toar  of  the  legi- 
timacy, but  without  distinctly  specifying  from  what 
period  it  commenced. 

This  decision  was  carried  to  the  Inner  Hoose  of  the 
Court  of  Session  for  reriew ;  and  there,  on  aooonnt  dl 
the  gravity  of  the  question,  all  the  Judges  were  con- 
sulted- The  result  was,  that  the  Lord  President  (Hope), 
the  Lord  Jvatice-Clerk  {Boyle),  and  Lords  GlenJee, 
Meadowbank,  Medwyn,  and  Monereiff  thought  the 
Lord  Ordinary  wrong ;  while  Lords  Jeffrey,  Cockbum, 
Murray,  Mackenzie,  Gillies,  and  Fullerton,  substantiaUy 
agreed  with  him.  So  that  the  judgment  of  Lord 
Cuninghame  was  confirmed  by  the  scanty  majority  of 
seven  to  six — the  minority  including  not  only  the  two 
Heads  of  the  Court,  but  the  great  legal  name  of  Lord 
Monereiff. 

The  opinions  of  the  Judges,  singularly  learned  and 
copious,  will  be  found  at  length  in  the  Second  Series  ot 
the  Court  of  Session  Cases  {b). 

The  decision  of  the  Court  of  Session  in  this  case 
of  Kerr  t.  Martin  was  not  appealed  against  to  the 
House  of  Lords ;  but  its  importance  (exceeding^  it  is 
submitted,  that  of  Doe  v.  Vardell)  and  the  light  which 
it  throws  on  Shedden  v.  Patrick  seem  to  justify,  if  not 
require,  its  introduction  here. 

According  to  the  learned  Dean  of  Faculty's  aigument 
in  Shedden  v.  Patrick  (r),  the  child  was  for  six  years  a 
bastard,  and  without  a  father.     It  then  became  legiti- 

(a)  Lord  CaniDgbame.        {b)  Vol.  ii.;  p.  764.        (r)  Supra^  p.  606i. 
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mate  by  legal  transmutation^  and  by  the  same  operation 
its  putative  father  was  converted  into  a  real  one  (a). 

(a)  The  above  remark  is  addressed  exclusively  to  English  lawyers, 
who  may  not  at  once  see  the  working  of  Kerr  v.  Martin,  English 
parties  may  be  affected.  Thas  where  an  English  Lady  marries  a 
Scotch  Laird,  and  the  issue  are  daughters  only, — if  the  husband 
survive,  he  may  (after  the  fashion  of  Mr.  Shedden)  by  verbal  decla- 
ration on  his  death-bed — marry  the  mother  of  an  illegitimate  son 
aforebom,  who  will  cut  out  the  offspring  begotten  in  holy  wedlock. 
It  is  true  the  same  result  may  ensue  from  any  second  or  after 
marriage  by  the  husband.  But,  in  the  case  supposed,  the  mother 
and  the  progeny  being  both  ready  and  at  hand,  might,  and  probably 
would,  resort  to  importunities  and  clamour  fatal  to  the  peace  of 
families,  and  humiliating  to  relatives,  even  though  unsuccessful. 
Kerr  v.  Martin  is  an  abstruse  case,  having  a  wide  operation.  For 
this  reason  I  presume  to  direct  attention  to  it.  The  Law  Peers 
gave  no  opinion  about  it,  though  Sir  Fitzroy  Kelly  expressed  a 
strong  one,  arguendo. 
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URQUHART, Appellant  (a). 

URQUHART  AND  HIS  ELDEST  SON,  .    RisapomRvn. 

The  opinion  of  Lord  Justice-Clerk  Macqueen,  that  a  person 
holding  an  estate  under  an  entailing  deed  is  at  Hbertj  to 
do  every  thing  with  it  which  he  is  not  bj  the  inBtrament 
expressly  interdicted  from  doing,  held  to  be  erroneous. 

The  instrument  under  which  he  takes,  though  not  in  all 
respects  perfect,  will  be  the  measure  of  his  dominion,  and 
the  law  of  his  enjoyment.  Hence  he  cannot  alter  the  order  of 
succession  or  impose  new  fetters  on  those  who  succeed  him. 

Where  an  heir  of  entail  has  erroneously  made  up  his  title 
under  an  instrument  which  he  subsequently  finds  to  be 
invalid,  ho  is  not  thereby  precluded  from  instituting  pro- 
ceedings to  have  it  set  aside,  and  to  have  the  proper 
instrument  established. 

Menzies  v.  Menzies,  (the  Culdares  case),  Haile*s  Rep.  969, 
approved. 

The  43rd  section  of  the  11  &  12  Vict.,  c.  36,  commonly 
called  **  Lord  Rutherfurd's  Act,'*  is  not  retrospective. 

In  general,  Courts  of  justice  will  be  slow  to  ascribe  a  retro- 
spective operation  to  any  statute. 

18MI.  ^^^  On  the  22ad  February,  1847,  Beauchamp  Colcough 
Urquhart  brought  an  action  in  the  Court  of  Session 
for  the  purpose  of  reducing  a  deed  of  entail  made  in 
1825,  as  containing  fetters  unwarranted  by  the  original 
entail  of  1753. 

The  defence  was :  1.  That  the  Pursuer  had  ratified  the 
deed  which  he  sought  to  set  aside  by  having  made  up  his 
title  under  it.  2.  That  the  maker  of  the  deed  of  1825 
was  entitled  to  do  all  that  the  original  entail  did  not 

(a)  Sec.  Ser.,  vol.  xiii.  p.  742. 
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interdict  him  from  doing ;  and  that  as  he  was  not  pro-       urquhabt 
hibited  from  imposing  new  fetters  he  had  liberty  to  do  so.  SS^^JSr  iov. 

The  Court  of  Session  decided  in  favour  of  the 
Plaintiff,  thereby  reducing  and  setting  aside  the  deed 
of  1825  as  ultra  vires.     Hence  this  appeal. 

Mr.  Rolt  and  Mr.  Kerr,  for  the  Appellant.  The 
Solicitor- General  (Sir  Richard  Bethell),  and  Mr.  Ander-^ 
son,  for  the  Respondents. 

The  arguments  and  authorities  appear  fully  from  the 
following  opinions. 

The  Lord  Chancellor  (a) : 

James  Urquhart  being  heir  of  entail  in  possession  of  Lord  ohaneeUor'a 
the  lands  of  Meldrum  and  others  under  a  contrsCct  of 
marriage  of  his  parents  made  in  the  year  1753,  and 
being  subject  to  the  fetters  of  such  entail,  and  to  no 
others,  and  those  that  were  to  come  after  him  being  as 
substitutes  also  subject  to  those  fetters,  and  to  no 
others,  he  took  upon  himself,  in  the  year  1825,  to 
execute  a  new  deed  creating  more  onerous  fetters. 

Under  the  original  instrument  the  parties  who  were 
to  succeed  from  time  to  time  to  the  estates  thereby 
entailed  were  under  no  restriction  as  to  mortgaging  or 
disposing  of  these  estates,  and  under  no  restrictions  as 
to  the  incurring  of  debts.  But,  by  the  deed  of  1825, 
James  Urquhart  declared  that  it  should  not  be  in  the 
power  of  any  of  the  heirs  succeeding  to  the  said 
estate  ^^to  sell,  alienate,  underset,  impignorate  or 
dispose  the  same  or  any  part  thereof,  either  irredeem- 
ably or  under  reversion,  or  to  burden  or  affect  the 
same  f*  and  he  restrained  them  from  contracting 
debts  or  doing  any  act  civil  or  criminal  which  might 
affect  the  property;  and,  my  Lords,  those  new 
restrictions  were  duly  fenced  by  proper  irritant  and 
resolutive  clauses.  • 

(a)  Lord  Cranworth. 
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urquhabt         After  the  death  of  James  Urquhart  the  person  who 
HwE?DraT Son.  ^^  ^®^*  ^^  succession,  both  under  the  marriage  con- 
Lord  ch^nceiior'a  tract  and  under  the  deed  of  1825,  made  up   his  title 
*^"*^        under  the  latter.     That  was  done  in  the  year  1836; 
and  after  discovering,  it  would  seem,  that  he  had  taken 
a  title  in  a  more  onerous  way  than  he  need  have  done, 
he  instituted  the  present  action  of  reduction  and  decla- 
rator to  get  the  deed  of  1825  set  aside,  in  order,  as 
we  should  say  in  this  country,  that  he  might  be  **'  in  of 
his  better  title." 

Now  the  first  question  for  consideration  is,  what  was 
the  effect  of  this  deed  of  1825  ?  And  here  I  must 
confess  that  I  was  struck  in  the  course  of  the  argument 
witlf  the  remark  of  Lord  Braxfield  [a)  in  the  case  of 
Menzies  v.  Menzies  (6),  that  when  a  party  is  in  such  a 
situation  that  he  may  absolutely  dispose  of  an  estate, 
— may  he  not  be  held  capable  of  doing  something  less 
than  absolutely  disposing  of  it  ?  But  I  cannot  help 
feeling  the  infinite  force  of  what  is  said  in  some  of  the 
subsequent  cases ;  that  whatever  was  the  origin  of  the 
rule,  or  whether  the  law  was  wise  or  unwise,  it  would 
be  indeed  much  to  be  deplored  if  Courts — particularly 
if  your  Lordships'  House — consented  to  set  aside  a 
course  of  decision,  and  an  understanding  of  the  law, 
which  has  prevailed  now  for  more  than  seventy  years. 
In  Menzies  v.  Menzies  the  party  in  possession  as  heir 
of  entail  sought  to  do  two  things : — to  alter  the  desti- 
nation, and  to  impose  new  fetters.  His  right  to  do  so 
was  very  much  discussed.  There  was  another  question, 
whether  he  was  an  institute  or  a  substitute  ?  The  Court 
of  Session  eventually  held  that  he  was  an  institute  and 
not  a  substitute,  and  consequently  not  subject  to  the 
fetters  of  the  entail ;  and  therefore  the  law  which  would 

have  been  applicable  to  a  substitute  was  not  applicable 

« 

(a)  Afterwards  Lord  Justice-Clerk  Macqneen. 
{b)  Halle's  Rep.  p.  969. 
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to  him.     That  case   was  brought  by  appeal  to  your      urqtoabt 
Lordships^  House,  and  it  seems  to  have   been  here  ^SJ^tsJh. 
argued  for  three  days ;  the  point  of  appeal  was  upon  Lord  ch^tuor't 
the   decision   that    he  was    an    institute  and  not    a 
substitute.     The  House  remitted  the  case  to  the  Court 
of    Session   in  order  to   have   that  question   further 
investigated  (a).    If  this  House  had  not  been  satisfied, 
that  as  a  substitute  Menzies  had  not  the  power  which 
as   an   institute  he  had,   they  never  would  have  so 
remitted  the  case.     Therefore  I  think  the  judges  of  the 
Court  of  Session  treated  that  as  a  decision  of  what  was 
understood  by  them  as  being  the  law  of  the  ultimate 
Court  of  Appeal. 

But  subsequently,  in  1825,  arose  the  case  of  Meldrum 
V.  Maitland  (6),  in  which  (the  same  question,  or  nearly 
the  same  question,  having  been  agitated)  the  Court  of 
Session  said  "  We  did  not  expect  that  this  point  would 
ever  have  been  raised  again/'  Then  came,  in  the 
year  1828,  the  case  of  Lord  Fife  v.  Duff{c),  in  which 
exactly  the  same  question  arose.  There  the  party  who 
was  entitled  as  tenant  in  tail  took  on  himself  to 
endeavour  to  alter  the  course  of  succession,  and  to 
endeavour  to  impose  new  fetters.  And  it  was  held 
that  he  could  do  neither.  I  cannot  but  rely  on  the 
opinion  of  Lord  Crillies,  in  that  case — an  opinion  which 
seems  to  contain  so  much  good  sense,  and  which  so 
distinctly  lays  down  the  rule. 

(a)  Journals,  30th  June,  1801.  Lord  Eldon,  C,  and  Lords 
Thurlow  and  Rosslyn  present.  Upon  hearing  counsel,  &c.,  upon 
an  appeal  from  an  interlocutor  of  24th  June,  1785,  in  so  far  as  it  is 
thereby  found  that  James  Menzies,  of  Culdairs,  was  not  an  heir  of 
entail,  but  a  disponee,  and  therefore  had  power  to  make  the  deed  of 
1773,— Ordered  and  adjudged  that  the  cause  be  remitted  to  consider 
whether  James  Menzies,  being  nominated  an  heir  of  entail  by  the 
first  part  of  the  deed,  although  made  a  disponee  or  institute  by  the 
second  part  thereof,  was  not  comprehended  in  the  prohibitory 
irritant  and  resolutive  clauses. 

(6)  6  Sh.  &  Dun.  796.  (c)  6  Sec.  or  New  Ser.  696. 
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uiMjTOART  It  appears  to  me  that  these  cases  completely  settle 

mrELDrax  soK.  ^^^  qucstion ;  and  that  the  principle  is  this,  that  the 
Lord  chiZcdun't  cntail  is  the  law  of  enjoyment. 

In  truth  what  was  attempted  to  be  done  in  this  case 
would  in  effect  have  imposed  a  new  order  of  succession. 

But  it  was  argued  that  in  this  particular  case  there 
were  circumstances  that  took  it  out  of  the  general  rule. 
It  was  said  that  the  party  who  succeeded  made  up  his 
title  under  the  new  entail^  and  not  under  the  original 
contract  of  1753.  There  are  abundance  of  autho- 
rities, Gardner  v.  Gardner  [a),  many  others,  which 
show  that  the  mere  circumstance  of  making  up  a  title 
under  a  particular  instrument  does  not  preclude  the 
party  afterwards  from  having  recourse  to  a  better  title. 

The  doctrine  of  homologation  was  next  relied  upon, 
but  I  think  equally  without  good  foundation. 

But  it  was  contended  that  the  late  statute  {b)  had  a 
retrospective  operation,  and  applied  to  this  case; 
although  the  transactions  to  which  the  suit  relates  were 
all  prior  to  the  passing  of  that  Act,  and  the  case  was 
actually  pending  in  Court  twelve  months  before  it  had 
received  the  Royal  Assent. 

Now  here,  as  a  general  proposition,  I  think  it  right 
to  say  that  although,  no  doubt,  cases  may  arise  in  which 
Parliament  will  enact  retrospectively  (c),  jet  primd  facie 
such  retrospective  legislation  is  not  to  be  presumed  ; 
and  great  injustice  would  often  be  occasioned  by  it. 
Courts  of  justice  consequently  are  slow  to  hold  that 
Parliament  means  to  act  retrospectively  on  the  rights 
of  parties;  and  they  will  not  so  hold  unless  the 
language  be  such  as  to  leave  no  doubt  upon  the 
subject. 

(a)  9  Sh.  &  Dun.  138. 

(b)  11  &  12  Vict.,  c.  36,  entitled  "  an  Act  for  the  amendment  of 
the  Law  of  Entail  in  Scotland ;  **  commonly  called  "  Lord  Rather- 
furd's  Act." 

(c)  See  Kerr  v.  Marquis  o/Ailsa,  infr^. 
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The  terms  of  the  48rd  section  of  the  Act  are :  ubquhaet 

V. 
UllQna.\RT  AMD 

HIS  ELDifiST  Son. 
That  where  any  tailzie  shall  not  be  valid  and  e£Fectaal  in  terms  — 

of    the   Act  of   the    Scottish  Parliament,  passed   in     1685,  in         opinion, 

regard  to  the  prohibitions  against  alienation  and  contraction  of  debt 

and  alteration  of  the  order  of  sncceseion,  in  consequence  of  defects 

either  of  the  original  deed  of  entail,  or  of  the  investiture  following 

thereon,  bat  sh^  be  invalid  and  ineffectual  as  regards  any  one  of 

such  prohibitions,  then  and  in  that  case  such  tailzie  shall  be  deemed 

and  taken,  from  and  after  the  passing  of  this  Act,  to  be  invalid  and 

ineffectual  as  regards  all  the  prohibitions  (a). 

It  is  asked^  what  will  be  the  construction  if  you 
stop  there  ?  I  am  not  at  all  clear  even  if  the  section 
had  stopped  there,  that  the  entail  would  have  been 
invalid  and  ineffectual  as  regards  all  prohibitions  with 
reference  to  past  transactions.  But  we  must  not  stop 
there.     The  section  goes  on  to  say  : 

And  the  estate  shall  be  subject  to  the  deeds  and  debts  of  the  heir 
then  in  possession,  and  of  his  successors,  as  they  shall  thereafter  in 
order  take  under  such  tailzie.  And  no  action  of  forfeiture  shall  be 
competent  at  the  instance  of  any  heir  substitute  in  such  tailzie 
against  the  heir  in  possession  under  the  same,  by  reason  of  any  con- 
travention of  all  or  any  of  the  prohibitions. 

If  you  construe  this  retrospectively,  you  will  be 
defeating  the  intention  of  the  Legislature,  because  you 
cannot  be  secure  that  the  party  then  in  possession 
would  have  any  rights  at  all, — for  you  may  set  up  a 
transaction  prior  to  him.  Indeed  I  do  not  know  to 
what  extent  the  argument  might  not  go — but  it  might 
very  easily  be  carried  so  far  as  to  defeat  that  which 
is  expressly  declared  to  be  the  object ;  namely,  to  give 
rights  to  the  party  then  in  possession.  I  think,  there- 
fore, that  there  is  not  only  nothing  in  the  language  of 
this  Act  that  necessarily  leads  to  the  construction 
that  it  was  to  be  retrospective  in  the  sense  which  the 

(a)  The  marginal  note  of  this  section  is :  ''^Entail  defective  in 
any  one  prohibition,  to  be  bad  as  to  all." 

X  X 
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ubquhart      Appellants  contend  for,  but  that  the  Act   would  be 

m?ESI£J  sS.  violated  by  being  so  construed. 

Lord  ch^eeiun't  It  appcars  to  mc,  therefore,  that  the  decision  of  the 
Court  of  Session  is  perfectly  right  in  omnibus,  and  I 
shall  humbly  move  your  Lordships  that  it  be  afiBLrmed. 

The  Lord  Brougham  : 
LordBroui^kam't  My  Lords,  I  take  exactly  the  same  view  of  this  case 
as  my  noble  and  learned  friend.  I  have  no  doubt 
whatever  that  the  decision  of  the  Court  below  ought 
to  be  affirmed  at  once,  both  on  the  ground  of  the 
preliminary  objection  as  to  the  homologation,  and  also 
upon  the  merits. 

It  appears  to  me  that  some  doubt  has  arisen  upon 
the  import  of  the  decision  in  Menzies  v.  Menzies.  It 
is  said  that  there  were  two  matters  there  in  the  supple- 
mentary deed  of  entail  attempted  to  be  defeated; 
that  there  was  in  the  first  place  an  alteration  in  the 
order  of  succession;  and  secondly,  that  new  fetters 
were  sought  to  be  imposed.  Now  this  may  have  been 
so;  but  how  has  that  case  always  been  considered? 
In  Meldrum  v.  Maitland,  the  Court  clearly  put  the  con- 
struction on  it  as  if  it  were  a  general  decision  against 
the  power  of  the  heir  to  avail  himself  of  his  fireedom. 
We  find  it  also  so  considered  in  the  case  of  Lord  Fife 
V.  Dwjf— distinctly  so  considered  by  one  of  the  learned 
Judges,  Lord  Gillies,  I  think  Lord  Gillies  must  have 
taken  that  case  from  what  he  understood  to  be  the 
opinion  of  the  profession  regarding  it,  and  I  think 
Lord  Balgray  takes  the  same  view.  In  the  case  of 
Lord  Fife  v.  Duff,  an  attempt  made  to  alter  the 
order  of  succession  was  resisted  and  overruled;  but 
mark  the  grounds  on  which  it  was  overruled.  It  was 
overruled  on  no  other  ground  than  that  which  would 
apply  to  the  present  case  and  to  every  case  of  an 
attempt  to  impose  new  fetters. 
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There  is,  running  through  the  argument  on  the  other      ubq^^w 
side,  the  idea  that  in  respect  of  the  supposed  freedom  JJ^^iI^eotsw. 
of  any  heir   from   fetters  as  to  selling,  he  may,  in  lardB^hanCi 
respect  of  that  freedom,  impose  new  fetters,  so  as  to 
further  the  intent  of  the  maker  of  the  entail.     I  take 
that  view  of  the  subject  to  be  at  the  bottom  of  aU  the 
opinions  of  one  class  of  those  learned  persons,  of  the 
inclination  of  opinion  in  others,  and  of  the  doubts  in 
a  third  class. 

Now,  with  the  greatest  possible  respect  for  the 
authority  of  those  most  learned  and  eminent  Judges, 
Lord  Braxfield  and  Lord  Eskgrove,  particularly  on  aU 
questions  of  a  feudal  nature,  I  do  take  leave  to  say  that 
this  idea  of  theirs  rests  upon  an  erroneous  foundation — 
that  an  heir  of  entail  is  free  except  in  so  far  as  he  is 
tied  up.  He  is  free  to  do  what  ?  He  is  free  to  deal 
with  the  property,  he  may  sell  it,  he  may  exchange  it, 
he  may  impignorate  it,  he  may  contract  debts  which 
wiU  affect  it — and  the  consequence,  no  doubt,  may 
ultimately  be  that  the  entail  may  be  put  an  end 
to.  But  it  does  not  at  all  follow  that  he,  without 
altering  the  estate,  (so  to  speak,  borrowing  an  English 
phrase)  or  varying  the  interest  which  he  has  himself 
under  the  entail — ^he  can  make  a  new  law,  which 
shall  change  the  position  of  all  those  coming  after  him. 
It  is  the  same  in  this  country.  Thus  suppose — ^in  an 
English  case — the  intention  of  the  settlor  or  devisor  to 
have  been  quite  clear  that  I  was  to  take  an  estate  for 
life  only,  but  that  by  law  I  took  an  estate  tail,  could 
I,  by  deed,  without  suffering  a  recovery,  make  a  new 
settlement  with  the  view  of  executing  his  intention  ? 
Most  undeniably  I  could  not. 

My  Lords,  I  agree  with  my  noble  and  learned  friend 
with  respect  to  the  doctrine  of  homologation,  and  also 
upon  the  construction  of  the  43rd  section  of  the  Entail 
Amendment  Act. 

X  X  2 


opinion. 
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URQUHiBT  The  Lord  St.  Leonabds  : 

V. 

m'^K^^T^v.  I  entirely  agree  with  what  has  been  stated  by  my 
Lord  St.  Leonard^  noble  and  leamed  friends. 

Upon  what  is  called  the  great  point,  namely,  whether 
or  not  James  Urquhart  had  a  right  to  place  new 
fetters  upon  the  estate,  I  cannot  admit  that  it  is  open 
to  doubt.  All  that  I  can  collect  is  this — that  the  views 
which  were  originally  entertained  by  two  very  leamed 
Judges  (a),  have  again  been  brought  forward  at  a  dis- 
tance of  seventy  years,  in  order  to  prove  that  all  the 
opinions  of  the  other  Judges,  both  at  that  time  and 
ever  since,  are  to  be  disregarded,  and  that  we  are  now 
to  act  upon  doubts,  which  in  1785  were  rejected  by  the 
rest  of  the  Court. 

Administering  Scotch  law,  we  must  take  it  in  general 
as  we  find  it  in  the  Scotch  Courts  ;  and  if  we  find  that 
for  three  quarters  of  a  century  the  Scotch  Courts  have 
agreed  upon  a  given  point,  it  would  certainly  not  be 
right  for  this  House  to  reverse  it,  and  establish  a  new 
rule  of  property.     Nothing  could  be  more  dangerous. 

Having  heard  all  the  arguments  which  have  been 
addressed  to  your  Lordships,  and  having  paid  great 
attention  to  them,  I  am,  as  I  have  been  from  the  first, 
clearly  of  opinion  that  there  is  not  any  ground  what- 
ever for  the  impeachment  of  the  rule  as  laid  down  in 
the  Court  below. 

But,  my  Lords,  looking  at  this  particular  case,  it 
appears  to  me,  as  1  suggested  to  the  learned  counsel  for 
the  Appellant,  that  the  order  of  succession  is  reaUy 
attempted  to  be  altered  by  the  deed  of  1825.  There 
is  a  difference  in  the  limitations.  And  the  ultimate 
remainder,  as  we  should  call  it,  is  to  the  party  himself, 
and  not  to  the  person  to  whom  it  was  originally  given 
in  1753. 

Can  it  be  said  that  taking  away  the  power  of  sale 

(a)  Lord  Justice-Clerk  Macqaeen  and  Lord  Eskgrove. 
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from  a  man  who  has  entered  under  the  original  entail,      urquhart 
is  not  a  change  in  the  destination?     How  would  the  JJ^eo^Stsox. 
succession  lie  ?     If  the  party  taking  under  the  entail  LordsuHomrde 
of  1753  had  remained  with  these  powers,  he  could  have        ^^"^ 
sold  the  estate.    What  would  have  become  of  the 
estate  then?     Under  the  conveyance  it  would  have 
gone  to  the  purchaser. 

As  regards  the  homologation,  upon  which  so  much 
stress  is  laid  in  the  papers,  I  am  clearly  of  opinion,  my 
Lords,  that  there  was  no  homologation. 

Now  the  last  and  the  only  point  is  that  upon  the 
Act  of  1848.  That  again,  I  think,  is  not  open  to  the 
least  discussion ;  I  cannot  admit  that  there  is  any  doubt 
whatever  upon  the  construction  of  that  statute.  If 
you  read  only  one  half  of  that  section  you  may  perhaps 
raise  a  doubt ;  but  if  you  do  what  you  should  do,  which 
is  to  read  the  whole  of  the  section,  it  admits  of  no 
doubt,  because  the  deeds  and  the  debts  of  the  person 
in  possession  at  the  time  when  the  Act  came  into 
operation,  and  of  the  successor  are  made  good  as 
against  the  successor,  but  not  a  word  about  predecessor. 
So  that  I  think  it  is  quite  clear  upon  the  grounds 
stated,  without  further  argument,  that  the  construction 
put  upon  the  section  by  my  noble  and  learned  friend, 
ought  to  prevail  (a). 

Interlocutor  affirmed^  ioith  Costs. 

(a)  See  Kerr  v.  Marquis  of  AxUa^  infrh. 


Davidson — Durnford  &  Co. 
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CLARK, Appkixant. 

GLASGOW  ASSURANCE  COMPANY,     .        .    RsspoNDRim. 


18M  Where  a  conveyance  by  feu-contract  contains  a  covenant  that 

^aid^^/,'       the  purchaser  shall  keep  the  premises  in  repair — if  the 


6th  August. 


premises  are  accidentally  burnt  down,  he  is  bound  to  reboild 
them. 

A  subsequent  taker  from  the  first  purchaser  will  be  simiUrij 
bound,  if  it  appear  that  the  obligation  was  intended  to  ran 
with  the  land  and  form  a  real  burden  on  the  property. 

Where  the  law  casts  a  duty  on  a  man  which,  without  fault  on 
his  part,  he  is  unable  to  perform,  the  law  will  excuse  him 
for  non-performance. 

But  where  a  man  by  his  own  contract  binds  himself  to  do  a 
thing,  he  is  bound  to  do  it,  if  he  can — notwithstanding  any 
accident — ^because  he  ought  to  have  guarded  by  his  contract 
against  it. 

Method  of  compelling  specific  performance  of  agreements  in 
Scotland. — Form  of  prayer. 

Semhle — Terms  of  art  may  have  different  significations  in 
England  and  Scotland  ;  but  popular  language  meant  to  ex- 
press ordinary  agreements  ought  to  have  the  same  inter- 
pretation on  both  sides  of  the  Tweed;  and  where  the  English 
Courts  have  for  a  long  time  attached  a  certain  meaning  to 
certain  words,  the  Scotch  Courts,  having  no  decision  to  the 
contrary,  may  safely  follow  them. 

Remarks  of  the  Lord  Chancellor  as  to  the  time  limited  for 
bringing  cross  appeals  to  the  House  of  Lords. 

In  consideration  of  a  certain  annual  feu-duty,  the 
Appellant  conveyed  to  David  Smith  five  acres  of 
land^  with  a  mill  thereon ;  the  feu-contract  containing 


COMPANT. 
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an  obligation  in  these  terms: — "And  the  said  David         ^^^^ 

Smith,  his  heirs  and  successors,  shall  be  bound  and      jS^dbS^ob 

obliged,  as  by  their  acceptance  hereof  they  bind  and 

oblige  themselves,  to  maintain  and  uphold  the  mill  now 

built  upon  the  said  lands  in  a  proper  and  sufficient 

working  condition,  and  shall  also   keep  the  present 

dwelling-houses  in  a  proper  and  tenantable  state  of 

repair ;  and  shall  be  further  bound  to  keep  the  said 

mill  and  houses  aforesaid  constantly  insured  against 

loss  by  fire  to  the  extent  of  900i.,  and  regularly  to  pay 

the  premiums  of  insurance,  and  to  exhibit  the  policy  at 

all  times  when  asked  by  the  said  William  Clark,  his 

heirs  and  successors/' 

Smith  was  duly  infeft  on  this  feu-contract;  and  the 
instrument  of  seisin  in  his  favour  contained  the  above 
obligation. 

In  1839  Smith  sold  the  property  to  Steven  &  Com- 
pany ;  the  conveyance  to  them  containing  a  clause  in 
these  terms : — "  With  and  under  the  whole  burdens, 
conditions,  provisions,  prohibitions,  restrictions,  decla- 
rations, privileges,  immunities,  and  others  contained  in 
the  feu-contract  entered  into  betwixt  the  said  William 
Clark  and  me,  the  said  David  Smith,  of  date  the  Srd 
day  of  March,  1838,  and  in  my  instrument  of  seisin 
thereon,  dated  the  same  day,  and  recorded  in  the 
Particular  Register  of  Sasines  at  Hamilton  the  16th 
day  of  the  said  month  of  March/' 

Steven  &  Company  were  duly  infeft,  and  the  seisin 
in  their  favor  bore  to  be  granted  "  with  and  under  the 
reservations,  burdens,  provisions,  restrictions,  privileges, 
immunities,  and  others  contained  in  the  said  feu- 
contract  and  in  the  said  disposition.'' 

In  1845  Steven  &  Company  conveyed  the  property 
to  the  present  Respondents,  *'but  always  under  the 
burden  of  the  feu-duties  and  other  conditions  and 
burdens  contained  in  the  feu-contract  of  the  foresaid 
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lands  between  the  said  William  Clark  and  David 
Smith."  The  precept  of  seisin  directed  infeftment  to  be 
given  "  under  the  burden  of  the  feu-duties  and  other 
burdens  and  conditions,"  contained  in  the  feu-contract. 

The  Respondents  were  duly  infeft,  and  the  instru- 
ment of  seisin  in  their  favour  expressed  that  infeftment 
was  given  under  the  burden  and  conditions  contained 
in  the  original  feu-contract. 

In  February,  1847,  the  mill  was  by  an  accidental 
fire  totally  consumed. 

The  action  was  by  the  Appellant  in  his  character  of 
feudal  superior  against  the  Respondents  as  his  vassals, 
requiring  them  to  re-build  the  mill,  and  to  restore  the 
property  as  far  as  possible  to  the  state  in  which  it  was 
before  the  damage  had  arisen;  and  the  Court  was 
called  upon  to  decree  that  aU  necessary  operations 
should  be  executed  "  at  the  sight  of  a  person  properly 
qualified  to  be  appointed  by  the  Court;  and  the 
Respondents  were  to  make  payment  to  the  Appellant 
of  5000/.,  or  such  other  sum  as  might  be  necessary  to 
enable  him  to  rebuild  the  mill,  and  put  the  same  in  a 
proper  working  condition;  or  in  case  it  should  be 
found  that  the  Respondents  were  not  bound  to  rebuild 
the  mill,  and  put  the  same  in  proper  working  con- 
dition— then  that  they  should  be  decreed  to  lay  out 
900/.  in  erecting  buildings  or  other  permanent  improve- 
ments on  the  premises ;  and  in  the  event  of  their 
failing  to  do  so  within  a  reasonable  time,  then  the 
Court  was  to  ordain  the  said  buildings,  houses,  or  other 
permanent  improvements,  to  be  built  or  executed  at 
the  sight  of  a  properly  qualified  person,  to  be  named 
in  course  of  the  proceedings;  and  the  Respondents 
were  further  required  to  make  payment  to  the  Appel- 
lant of  the  sum  of  900/.  to  defray  the  expense  of  the 
said  operations  (a). 

(a)  The  prayer  above  set   out  is  carioas,  as  showing  how  the 
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The  defence  was  as  follows  :  ^^^ 

First.  The  obligations  come  under  by  David  Smith 
in  the  original  feu-conti*act  were  not  constituted  a 
burden  upon  the  property^  and  cannot  be  imposed  upon 
the  defenders  as  onerous  singular  successors. 

Secondly.  The  obligation  to  maintain  and  uphold 
the  mill  built  upon  the  lands  in  a  proper  and  sufficient 
working  condition,  cannot  be  extended  to  import  an 
obligation  to  build  a  new  mill,  when  the  former  one 
has  been  burnt  down. 

Thirdly.  According  to  the  terms  of  the  obligation  in 
the  feu-contract,  the  superior  could  not  insist  against 
any  party  to  renew  the  buildings  when  destroyed  by 
fire,  beyond  the  extent  of  900/.  for  which  they  were  to 
be  insured. 

The  Lord  Ordinary  (Lord  Ivory)  pronounced  judg- 
ment as  follows : 

''In  respect  that  the  said  mill  has  perished  by  a 
damnum  fatale,  finds  that  the  defenders  are  not  bound 
to  rebuild  and  restore  the  same  by  force  of  the  clause 
in  the  feu-contract,  which  takes  the  vassal  bound  to 
uphold  and  maintain  the  premises  in  sufficient  working 
condition,  and  in  a  proper  and  tenantable  state  of 
repair ;  and  in  so  far  sustains  the  defences,  assoilzies 
the  defenders  from  the  conclusions  in  the  first  alter- 
native branch  of  the  summons,  and  decerns ;  but  under 
the  other  alternative,  finds  that  the  defenders,  as 
parties  who  must  be  held  to  have  adopted  the  feu- 
contract  originally  entered  into  between  the  Pursuer 
and  David  Smith,  and  as  therefore  liable  in  the  whole 
conditions  and  obligations  imposed  by  that  contract  so 
far  as  intended  to  subsist  during  its  entire  continuance, 
— not  against  the  original  vassal  and  his  heirs,  but 
against  every  successive  party  who  should   come  to 

specific  performance  of  an  agreement,  which  it  would  not  be  very 
easy  to  enforce  in  England,  is  compelled  in  Scotland. 


C!OMPANT. 
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Clark  succeed  OF  be  substituted  in  the  full  right  of  the 
^^Zk  subject  as  in  room  and  place  of  the  original  vassal^ — 
and  especially  as  being  thus  liable  to  fulfil  the  obli- 
gation laid  upon  the  vassal  to  keep  the  mill  and  houses 
which  were  erected  on  the  said  subjects  at  the  date  of 
said  contract  constantly  insured  against  loss  by  fire  to 
the  extent  of  at  least  900/.,  are  now  bound  to  lay  out 
and  expend  the  sum  of  900/.,  so  far  as  the  same  will 
go,  in  restoring  and  replacing  the  mill  referred  to  in 
the  summons.^^ 

To  this  judgment  the  First  Division  of  the  Court 
below  adhered,  whereupon  the  present  appeal  was 
tendered. 

A  cross-appeal  was  likewise  brought  on  behalf  of 
the  Respondents,  complaining  of  the  judgment  in  so  far 
as  it  was  adverse  to  them. 

The  Lord  Advocate  (Mr.  Moncreiff)  and  Mr.  BoU, 
for  the  Appellant :  A  damnum  fatale  was  in  the  con- 
templation of  the  parties,  and  not  ordinary  tear  and 
wear  merely.  The  covenant  runs  with  the  land^  and 
transmits  with  the  feudal  right.  Tailors  of  Aberdeen  y. 
Coutts  (a),  Millar  v.  Small  (6),  Royal  Bank  of  Scotland 
V.  Gardyne  (c),  Talk  v.  Moxhay  {d),  Patching  v.  DvJb^ 
bing  (e),  CoUs  v.  Sims  (/),  Bullock  v.  Dommitt  (^), 
Bayne  v.  Walker  {h). 

The  cross-appeal  is  too  late.  The  6  Geo.  IV.  c.  120, 
sect.  25,  requires  that  all  Scotch  appeals  shall  be  pre- 
sented within  two  years  from  the  date  of  the  last 
decree  or  order  complained  of,  or  any  of  the  first  fifteen 
days  of  that  Session  of  Parliament  which  shall  imme- 
diately succeed  the  expiration  of  such  two  years  (t). 

(a)  3rd  August,  1840. 

(b)  Supra,  345.  (/)  1  Kay,  56. 

(c)  Suprh,  p.  358.  (ff)  6  Term  R.  660. 

(d)  2  Phill.  774.  (h)  3  Dow.  235. 
(«)  1  Kay,  1.  («)  Macqueen  H.  of  L.  299. 
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The  last  interlocutor  is  dated  the  20th  June^  1850.  This 
cross-appeal  was  not  presented  till  the  14th  December^ 
1852^  the  Session  having  opened  on  the  4th  Noyember^ 
1852.     It  must  therefore  be  dismissed  with  costs. 

The  Solicitor-General  (Sir  ii.  Bethell)  and  Mr.  Ander- 
son, for  the  Respondents :  The  decision  of  this  House 
in  Millar  y.  SmaU  (a)  ought  to  determine  the  present 
case ;  for  it  was  there  held  that  the  original  purchaser 
continues  bound  notwithstanding  a  transfer  of  the 
property.  And  there  are  numerous  other  authorities 
to  the  same  effect ;  the  obligation  not  being  expressly 
made  a  real  burden  on  the  land.  M^Intyre  y.  Mas- 
terton[b). 

The  English  cases  as  to  covenants  ruiming  with  the 
land  are  all  upon  leases.  But  there  is  here  an  absolute 
disposition  of  the  property.  The  relation  is  not  that  of 
landlord  and  tenant^  but  that  of  superior  and  vassal. 

With  respect  to  the  cross-appeal  it  is  merely  an 
incident  to  the  chief  appeal.  The  practice  applicable 
to  original  appeals  does  not  govern  in  cross-appeals^ 
which  last  may  be  presented  within  the  time  limited 
by  the  Standing  Order  104.  If  this  were  not  so,  any 
Appellant  in  an  original  appeal  might  defeat  altogether 
the  bringing  a  cross-appeal;  for  he  might  refrain  from 
appealing  till  the  last  day  limited  for  presenting  his 
original  appeal;  so  that  the  Respondent  could  not 
possibly  thereafter  present  a  cross-appeal  if  the  statute 
were  held  to  apply.  Such  a  construction  would  leave 
the  Respondent  alike  without  remedy  under  the  statute 
and  the  standing  order.  To  exclude  this  cross-appeal, 
the,refore,  would  be  a  great  injustice,  besides  violating 
a  long-settled  understanding,  and  a  practice  familiar 
to  all  who  are  accustomed  to  act  under  the  orders  of 
the  House. 

The  Lord  Advocate  replied. 


Clark 

V. 

Glasoow 

AaSDUAMGB 

Company. 


(a)  Supra,  346. 


(b)  3  Feb.  1824. 
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Clark  The  LoRD  CHANCELLOR  : 

V. 

A^SS^Tic         My  Lords,  two  questions   arise  upon   this   appeal. 

Company.  YiTst,  Are  the  Respondents  bound  by  the  obligation  of 
opinion.  Smith  to  maintain  and  uphold  the  mill  ?  Secondly^ 
If  they  are,  do  the  terms  of  the  contract  impose 
upon  the  Respondents  the  duty  of  rebuilding  the 
mill,  it  having  been  burnt  down  ?  The  Lord  Ordinary 
held  that  the  Respondents  were  bound  by  the  con- 
ditions of  the  original  feu-contract,  and  that  this 
contract  did  not  impose  upon  them  the  obligation 
to  rebuild,  but  that  it  did  oblige  them  to  keep  the 
mill  insured  in  the  sum  of  900/.,  which  he  considered 
they  were  bound  to  expend  in  repairing  it.  He  was 
of  opinion,  in  short,  that  the  contract  was  one  which, 
as  we  should  say  in  this  country,  ran  with  the  land. 
The  Court  of  Session  adhered  to  the  interlocutor  of 
the  Lord  Ordinary,  and  from  their  decision  we  have 
the  present  appeal. 

On  the  first  point,  namely,  whether  the  contract 
entered  into  with  Smith  ran  with  the  land,  and 
became  binding  therefore  upon  the  successive  pur- 
chasers, all  the  Judges  were  clearly  of  opinion  in  favour 
of  the  Appellant.  They  all  thought  it  clear  that  the 
obligations  which  were  originally  entered  into  by 
Smith  were  binding  on  all  who  came  in  through  or 
under  him.  Upon  this  part  of  the  case  I  cannot 
entertain  a  doubt,  and  never  did.  The  law  applicable 
to  it  was  fully  considered  in  the  case  of  the  Tailors  of 
Aberdeen  v.  Coutts  (a) ;  which  I  take  from  Ross's  Leading 
Cases,  as  being  rather  more  accessible  to  me  than  the 
other  Reports.  That  case  has  been  once  or  twice  lately 
mentioned  before  your  Lordships,  and  it  is  hardly 
necessary  for  me  to  advert  to  it  in  detail.  The  question 
there  was  whether  the  parties  were  bound  to  maintain 
a  metal    railing  round    the  centre   of   a    square  in 

(a)  28  Dec.  1834,  3  Ross's  Leading  Cases,  273. 
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Aberdeen.     The  purchasers  had  undertaken  to  con-        ^^ 

tribute  towards  the  pavement  and  to  keep  the  railing      ^^^I^k 

in  repair^  and  the  question  was  whether  the  purchasers         ^»^- 

under  the  onginal  takers  were  bound  by  that  contract.        cpinum. 

The  case  came  before  your  Lordships'  House.     It  was 

remitted  back  to  the  Court  of  Session,  in  order  that  all 

the  Judges  might  be  consulted  upon  it,  and  that  the  law 

of  Scotland  upon  the  subject  might  be  well  considered, 

and  settled.    A  more  able  opinion  than  that  which 

was  sent  up  by  them,  I  may  take  the  liberty  of  saying, 

never  was  framed.     It  was  understood  to  have  been 

written  by  Lord  Corehouse ;  and  was  signed  by  him 

as  well  as  by  Lords  Gillies^  Mackenzie^  and  Jeffrey^ 

the  Judges  of  the  other  Division  concurring  in  it. 

That  opinion  was  to  the  following  effect : — 

"  To  constitute  a  real  burden  or  condition  either  in 
feudal  or  burgage  rights,  which  is  effectual  against 
singular  successors,  words  must  be  used  in  the  con- 
veyance which  clearly  express  or  plainly  imply  that  the 
subject  itself  is  to  be  affected,  and  not  the  grantee 
and  his  heirs  alone ;  and  these  words  must  be  inserted 
in  the  seisin  which  follows  on  the  conveyance,  and,  of 
consequence,  must  appear  upon  the  record.  In  the  next 
place,  the  burden  or  condition  must  not  be  contrary  to 
law,  or  inconsistent  with  the  nature  of  this  species  of 
property ;  it  must  not  be  useless  or  vexatious ;  it  must 
not  be  contrary  to  public  policy,  for  example,  by  tending 
to  impede  the  commerce  of  land,  or  create  a  monopoly. 
The  superior,  or  the  party  in  whose  favour  it  is  con- 
ceived, must  have  an  interest  to  enforce  it.  Lastly,  if  it 
consists  in  the  payment  of  a  sum  of  money,  the  amount 
of  the  sum  must  be  distinctly  specified.  If  these  requi- 
sites concur,  it  is  not  essential  that  any  voces  rignatce, 
or  technical  form  of  words  should  be  employed.  There 
is  no  need  of  a  declaration  that  the  obligation  is  real, 
that  it  is  debitum  fundi,  that  it  shall  be  inserted  in  all 
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^^  the  future  infeftments,  or  that  it  shall  attach  to  smgnlar 
a«u2a^ce  successors.  It  is  sufficient  if  the  intention  of  the 
coMPAjfT.  parties  be  clear,  reference  being  had  to  the  nature  of 
opinZL  the  grant,  which  is  often  of  great  importance  in  ascer- 
taining its  import.  Neither  is  it  necessary  that  the 
obligation  should  be  fenced  with  an  irritant  clause, 
and  far  less  with  irritant  and  resolutive  clauses.  If 
the  condition  is  one  usiuilly  attaching  to  the  lands  in  a 
feudal  or  burgage  holding,  in  particular  if  it  has  a 
iractus  fiituri  temporis,  or  is  of  a  continuous  nature, 
which  cannot  be  performed  and  so  extinguished  by  one 
act  of  the  disponee  or  his  heir,  words  less  dear  and 
specific  will  suffice  to  create  it  than  when  the  burden 
appears  to  be  of  a  personal  nature ;  for  example,  the 
payment  of  a  sum  of  money,  once  for  all,  in  terms  of 
a  family  settlement.^^ 

The  learned  Judges  then  proceed  to  give  various 
indicia  which  are  to  show  whether  the  obligation  is 
meant  to  be  a  permanent  burden  attaching  upon  the 
land,  or  something  which  is  meant  to  be  done  once  for 
all.  They  mention  different  instances,  and  they  give 
them  all  as  so  many  tests  to  determine  whether  the 
condition  comes  within  the  description  of  having 
connected  with  it  a  tractus  futuri  temporis. 

Now,  surely,  nothing  can  more  clearly  indicate 
perpetual  endurance  than  a  contract  to  maintain  and 
uphold  a  building.  This  part  of  the  case  does  not 
admit  of  any  doubt.  Indeed,  the  Judges  below  were 
quite  clear  upon  it.  We  cannot  suppose  that  the 
superior  meant  to  look  to  any  one  else  than  the 
owner  of  the  lands  for  the  time  being,  as  the  person 
who  should  keep  the  buildings  in  repair.  At  all 
events,  he  certainly  intended  that  the  owner  should  be 
always  liable,  whether  the  original  feuar  Smith  and  his 
heirs  should  or  should  not  also  continue  liable  (a). 

(a)  MiUnr  v.  Small,  suprhy  p.  345. 
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On  this  first  pointy  I  say,  the  Judges  were  unanimous,        ^^ 
but  on  the  second  point  they  were  divided.    Lord      f^^Zz 

COMP  A,  Iff  If 

Fullerton  thought  that  the  condition  did  impose  upon         — 

L&rd  OhaneeUor^i 

the  Respondents  the  duty  of  rebuilding,  but  the  Lord       opmum. 
President  Boyk,  and  Lords  Mackenzie  and  Cuninffhame, 
concurred  with  the  Lord  Ordinary,  and  held  that  a  loss 
by  fire  was  a  damnum  fatale,  to  which  the  condition  of 
keeping  in  repair  did  not  extend. 

My  Lords,  I  confess  that  I  am  unable  to  concur 
upon  this  point  with  the  majority  of  the  Judges. 

Construe  the  words  according  to  their  obvious  mean- 
ing, and  I  think  all  doubt  will  disappear.  What  is  the 
interpretation  put  upon  them  in  England  ?  It  is,  per- 
haps, almost  pedantic  to  cite  authorities  on  such  a  point, 
but  I  will  refer  your  Lordships  to  two  cases.  One  of 
them  is  an  old  case,  which  occurred  during  the  Civil 
Wars,  Paradise  v.  Jane,  reported  in  Aleyne  (a),  and 
sometimes  called  Prince  Rupert's  case.  There  the 
Plaintiff  brought  his  action  for  rent  behind  upon  a 
lease.  The  Defendant  pleaded,  "that  a  certain  German 
Prince,  by  name  Prince  Rupert,  an  alien  bom,  enemy 
to  the  king  and  kingdom,  had  invaded  the  reahn  with 
an  hostile  army,  and  with  the  same  force  did  enter 
upon  the  Defendant's  possession,  and  him  expelled  and 
held  out  of  possession,  whereby  he  could  not  take  the 
profits.'^  This  was  set  up  as  a  defence  against  paying 
the  rent.  But  the  plea  was  resolved  to  be  insufficient; 
because,  although  "where  the  law  creates  a  duty  or 
charge,  and  the  party  is  disabled  to  perform  it,  without 
any  default  in  him,  and  hath  no  remedy  over,  there  the 
law  will  excuse  him.  As  in  the  case  of  waste,  if  a  house 
be  destroyed  by  tempest  or  by  enemies,  the  lessee  is 
excused.  But  when  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  if  he  may,  notwithstanding  any  accident 

(a)  p.  26. 
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cij^RK  |jy  inevitable  necessity,  because  he  might  have  provided 
a^SI^Zk  against  it  by  his  contract ;  and  therefore  if  the  lessee 
°!^^*  covenant  to  repair  a  house^  though  it  be  burnt  by 
opunm,  lightning  or  thrown  down  by  enemies,  yet  he  ought  to 
repair  it/'  This,  my  Lords,  is  a  leading  case^  and  pro- 
ceeds  upon  very  intelligible  grounds.  It  was  followed 
in  another  case,  also  a  leading  authority^  that  of  the 
Earl  of  Chesterfield  v.  The  Duke  of  Bolton  (a),  in  which, 
just  in  the  same  way,  there  was  a  covenant  to  keep  in 
repair,  and  the  property  was  burnt  down.  It  was 
urged  there  : — "  The  covenant  is  that  he  shall  keep  in 
repair,  not  that  he  shall  rebuild ;  and  therefore  it  could 
not  be  the  intent  of  the  parties  to  bind  the  Defendant 
beyond  the  common  and  ordinary  repair,  and  not  to 
make  a  new  house  if,  by  accident,  without  the  De- 
fendant's default,  it  should  be  burnt  or  demolished.'' 
Such  was  the  argument.  "  Sed  non  allocatur,  for 
when  the  Defendant  covenants  he  will  repair  and  keep 
in  good  and  sufficient  reparation,  without  any  excep- 
tion, this  imports  that  he  should  in  all  events  repair  it ; 
and  in  case  it  be  burnt  or  fall  down,  he  must  rebuild  it, 
otherwise  he  doth  not  keep  it  in  good  and  sufficient 
reparation ;  and  this  is  warranted  by  the  cases  cited, 
which  show  the  covenantor  must  rebuild  if  necessity 
require,  as  where  the  house  is  burnt  by  fire,  &c." 

The  same  rule  was  adhered  to  in  a  much  more  recent 
case,  which  came  before  Lord  Kenyon  in  the  Court 
of  King's  Bench,  Bullock  v.  Dommitt  (A),  where  the 
doctrine  was  supposed  to  be  so  clear,  that  Mr.  Baron 
IVood,  then  at  the  Bar  and  engaged  as  counsel  for 
the  Defendant,  declined  to  argue  it. 

So  that,  in  this  country,  there  can  be  no  doubt  upon 
the  question.  Now,  it  would  be  very  strange,  if  the 
same  words,  not  being  words  of  art,  should  have  one 
meaning  south  of  the  Tweed,  and  another  meaning 

(a)  Corny n's  Rep.  627.  (b)  6  Term  R,  65a 
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north  of  it.    There  is  no  authority  in  favour  of  such  a        ^^ 
proposition. 

Reliance,  indeed,  was  placed  xnpon  Bayne  v.  Walker  {a), 
but  that  was  not  a  case  as  to  the  meaning  of  words  by  opinio, 
which  parties  had  bound  themselves,  but  as  to  the  law 
where  there  had  been  no  express  contract.  The 
question  was  whether  a  landlord  was  bound  to  rebuild 
a  house  which  had  been  burnt  down.  It  was  held  that 
he  was  not,  because  the  obligation  was  not  one  which 
he  had  entered  into  by  contract,  but  one  which  it  was 
endeavoured  to  cast  upon  him  by  law. 

It  is  extremely  important  to  leave  parties  to  use  their 
own  language,  and  then  the  Courts  ought  to  interpret  it 
according  to  its  natural  sense.  This  induces  care  and 
accuracy  in  the  selection.  Lord  Eldon  observes  in  that 
very  case  oiBayne  Y.Walker,  that  "  it  will  be  the  fault  of 
the  individuals  themselves  if  they  do  not  so  stipulate  in 
their  contracts  as  to  make  the  judgment  of  law  attach 
upon  their  cases  in  such  manner  as  they  by  their  con- 
ventions may  choose  that  it  should  attach.^' 

I  think  there  is  great  force  in  Lord  Fullerton's 
observations  as  to  the  covenant  to  insure.  "  This,^^ 
says  that  learned  Judge,  "  is  a  contract  between 
superior  and  vassal — a  perpetual  feu — and  the  con- 
tingency of  the  destruction  of  the  subject  was 
contemplated  and  provided  against.  The  obligation  to 
uphold  the  building  was  also  perpetual.  Its  object 
was  to  give  the  superior  an  eflfectual  security  for  his 
feu  duty,  and  for  the  purpose  of  preserving  that  security 
there  is  a  clause  providing  that  an  insurance  of  900/. 
was  to  be  eflfected.  Now  I  really  do  not  see  what  is 
the  use  of  this  last  obligation  unless  the  mill  is  to  be 
rebuilt.  There  seems  to  be  no  obligation  to  pay  over 
to  the  superior  the  sum  recovered  under  the  insurance. 
I  think  the  obligation  imports  that  the  vassal  is  bound 

(a)  3  Dow,  236. 
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clakk        ^q  rebuild  the  mill,  and  to  keep  it  insured  as  an  addi- 

amu^nTe      tional  security  for  his  ability  to  perform  the  leading 

— **^'      obligation  to  rebuild.    There  is  nothing  to  show  that 

opinion.  the  supcrfor  has  any  right  to  the  sum  in  the  policy. 
The  leading  obligation  is  the  obligation  to  rebuild. 
Without  it  the  obligation  to  insure  goes  for  nothing/' 
That  covenant,  as  Lord  Fullerton  remarks,  woidd  have 
no  meaning  or  object  if  the  feuar  were  not  liable  to 
rebuild.  The  covenant  to  insure  in  these  cases  does 
not  impose  an  obligation  to  rebuild — ^it  is  merely  an 
additional  benefit  to  the  superior  by  securing  to  the 
feuar  the  means  to  a  certain  extent  of  performing  liis 
obligation.  Upon  that  point  I  may  refer  to  the  obser- 
vation of  Lord  Ellenboroughy  in  Digby  v.  Atkinson  (a). 
"  The  covenant  to  insure  was  introduced  for  the  security 
of  the  landlord,  leaving  the  tenant  still  absolutely  liable 
on  the  covenant  to  repair.^' 

No  authority  was  cited  showing  that  these  words 
ought  not  to  receive  their  natural  construction,  and 
therefore  I  think  we  ought  to  interpret  them  according 
to  their  primd  facie  obvious  import,  and  to  hold  that 
the  Respondents  are  liable  to  rebuild. 

There  was  a  cross-appeal  by  the  Respondents,  com- 
plaining of  the  decision  below,  so  far  as  it  was  adverse 
to  them ;  but  upon  that  appeal  I  am  decidedly  of  opinion 
that  it  is  out  of  time. 

The  statute  of  6th  Geo.  IV.,  chap.  120,  sec.  25,  is 
decisive.  The  time  allowed  is  two  years  and  the 
first  fortnight  after  the  first  day  of  the  ensuing  Session 
of  Parliament.  I  need  not  state  the  dates  minutely, 
but  it  is  quite  clear  that  the  cross-appeal  was  presented 
after  the  limited  period ;  and  there  is  no  exception  in 
the  statute  as  to  cross-appeals. 

I  must  remark  further,  that  I  think  this  appeal  is 
not  in  any  fair  sense  a  cross-appeal — ^it  is  an  original 

(a)  4  Camp.  278. 
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appeal^  which  the  Appellants  would  probably  not  have  ^^^ 
thought  it  politic  to  bring,  but  for  the  original 
appeal — but  that  circumstance  does  not  make  it  a  cross- 
appeal.  The  standing  order  to  which  we  have  been  opuiwi. 
referred,  No.  10,  which  says  that  every  cross-appeal 
shall  be  lodged  within  a  fortnight  after  the  answer  is  put 
in  to  the  original  appeal,  cannot  enlarge  the  time 
positively  fixed  by  Act  of  Parliament.  The  object  of 
the  order  was  to  limit,  not  to  enlarge  the  time  for  cross- 
appeals. 

Therefore,  what  I  move  your  Lordships  is,  on  the 
first  appeal  to  reverse  the  interlocutors  of  the  Lard 
Ordinary  and  of  the  Court  of  Session,  and  to  declare  that 
the  Respondents  are  bound  to  rebuild  the  mill  and  other 
premises  destroyed  by  fire ;  and  with  that  declaration 
to  remit  the  cause  to  the  Court  of  Session.  The 
cross-appeal  will  be  dismissed  with  costs. 

The  Lord  Brougham  : 

My  Lords,  I  entirely  agree  with  my  noble  and 
learned  friend. 

Mr.  Holt :  My  Lords,  we  should  have  the  security  of 
the  900/.  insurance  money. 

The  Lord  Chancellor  : 

I  had  better  say  nothing  about  the  900/.  As  Lord 
Ellenborouffh  remarked  in  Diyby  v.  Atkinson,  the  stipula- 
tion for  insurance  was  only  that  the  tenant  might  have 
the  means  of  performing  his  other  covenant. 

Interlocutors  complained  of  in  the  original  appeal 
reversed ;  and  the  Cross-appeal  dismissed,  with  Costs. 


Deans  &  Rogers— Bichardson,  Loch,  &  McLaurin. 
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EDINBURGH  WATER  COMPANY,        .        Appkllanto. 
JOHN  HAY, Rrspondent  (a). 

m  imiand     ^^^^^  the  8  &  9  Vict.,  c.  83,  a  Waterworks  Company  are 

itithFeb.  liable  to  assessment  for  relief  of  the  poor,  as  owners  and 

occupants  of  the  land  through  which  their  pipes  run. 

The  word  **  owner  *'  occurring  in  the  Act  does  not  necessarily 

mean  owner  of  the  fee.     It  may  mean  the  owner  of  a 

partial  interest. 

JSemhle — That  the  Imperial  Legislature  may  be  taken  to  have 

cognisance  of  the  decisions  of  the  superior  Courts  of  justice 

— especially  when  they  relate  to  questions  of  a  public  nature. 

The  Court  of  Session  had  decided  (13th  January^ 
1850),  that  the  Company  were  liable  to  assessment  for 
the  relief  of  the  Edinburgh  poor,  as  owners  and  occu- 
pants of  the  land  through  which  their  pipes  passed. 
The  Company  appealed. 

The  SoKcitor-General  (Sir  Richard  Bethell),  and  Sir 
Frederick  ThesigeVy  for  the  Appellants ;  Mr.  Rolt  and 
Mr.  Anderson,  for  the  Respondents. 

The  argument  is  fully  discussed  in  the  following 
opinion,  delivered,  in  moving  for  judgment,  by 

The  Lord  Chancellor  [b) : 
LordChanceiiiyi''*  My  Lords,  as  I  am  of  opinion  that  the  Court  below 
has  come  to  a  perfectly  correct  decision  in  this  case,  I 
do  not  think  it  will  be  necessary  or  useful  to  keep  the 
matter  standing  over  any  longer  for  further  con- 
sideration. 

(a)  Fully  reported  in  12  Second  Series,  1240. 
(p)  Lord  Cranworth. 


opiniOTi. 
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It    is    impossible    to    deny  that  the    question    is      ^^y^^'^ 
one   of   some    nicety,   depending   upon   the    minute       compakt. 
construction  of  the   particular  words  of  an  Act  of     J^^^^- 
Parliament,    those   words   perhaps    not    being   used       opuutm. 
exactly  in  the  sense  which,  primd  facie,  they  might 
be  supposed  to  bear. 

The  question  of  law  turns  upon  the  construction 
which  is  to  be  put  upon  the  late  Scotch  Poor-law  Act, 
the  8th  &  9th  of  Victoria,  chap.  88.  By  the  84th 
section  of  that  Act  it  is  enacted — 

That  when  the  parochial  board  of  any  parish  or  combination 
shall  have  resolved  to  raise  by  assessment  the  fonds  reqnisite,  snch 
board  shall,  either  at  the  same  Meeting,  or  at  an  adjoomment 
thereof,  or  at  a  meeting  to  be  called  for  the  pnrpose,  resolve  as  to 
the  manner  in  which  the  assessment  is  to  be  imposed. 

We  know  that  in  this  country  the  assessment  is 
imposed  upon  the  occupiers ;  but  in  Scotland  the 
parochial  board  may  determine  to  adopt  one  of  three 
modes  of  rating : 

And  it  shall  be  lawful  for  any  such  board  to  resolve  that  one 
half  of  such  assessment  shall  be  imposed  upon  the  owners,  and  the 
other  half  upon  the  tenants  or  occupants  of  all  lands  and  heritages 
within  the  parish  or  combination,  rateably,  according  to  the  annual 
value  of  such  lands  and  heritages  ;  or  to  resolve  that  one  half  of 
such  assessment  shall  be  imposed  upon  the  owners  of  all  lands  and 
heritages  within  the  parish  or  combination,  according  to  the  annual 
value  of  such  lands  and  heritages,  and  the  other  half  upon  the 
whole  inhabitants,  according  to  their  means  and  substance;  or  to 
resolve  that  such  assessment  shall  be  imposed  as  an  equal  per 
centage  upon  the  annual  value  of  all  lands  and  heritages  within  the 
parish  or  combination,  and  upon  the  estimated  annual  income  of  the 
whole  inhabitants  from  means  and  substance. 

The  distinction,  therefore,  or  one  of  the  distinctions 
between  the  Scotch  and  the  English  Poor-law  Acts  is 
this — that  whereas  the  principle  of  assessment  is  con- 
clusively fixed  by  the  legislature  in  England,  it  is  not 
conclusively  fixed  by  the  legislature  in  Scotland;  but 
the  parishes  or  unions  in  the  latter  country  may  settle 
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^w?™"     amongst  themselves  which  of  three  different  forms  of 
rating  shall  be  adopted. 

Your  Lordships^  attention  has  been  called  to  the 
opinion,        progTCss  of  Scotch  legislation  upon  this  subject^  which^ 
so  far  as  it  is  necessary  for  me  to  advert  to  it^  was 
this.     The  first    enactments    were    in  the  reign    of 
James  V.  of  Scotland   (contemporaneously  with   our 
Queen  Elizabeth)  in  the  year  1579 ;  and  by  that  Act 
the  assessment  was  obliged  to  be  simply   upon  the 
inhabitants  according  to  their  means  and  substance. 
In  1663  an  alteration  was  made  in  the  rating  upon 
landward    parishes^   or    agricultural    parishes,    exclu- 
sively of  cities  and  towns,  by  which  one-half  was  to  be 
charged  upon  the  owners  of  the  land,  or  the  heritors, 
and  the  other  half  upon  the  inhabitants  according  to 
their  means  and  substance.     A  further,  though  slight, 
alteration  was  made   in  the   reign   of  William  III., 
but  in  a  manner  which  it  is  not  important  for  us 
now    to    consider;    and   so    things  continued    imtil 
this  statute  of  her  present  Majesty  was  passed,   in 
which,  for  the  first  time,  authority  was  expressly  given 
to  the  parties  if  they  thought  fit  to  charge  the  rating 
wholly  upon  the  land  under  these  circumstances,  that 
one-half  was  to  be  charged  to  the  owner,  and  the  other 
half  to  the  occupier.    There  were  two  other  modes  of 
rating  which  it  was  open  to  the  parish  to  adopt,  and  to 
which  I  need  not  advert. 

In  the  present  case,  the  parties  having  met  under  the 
authority  of  the  34th  section,  did  resolve  that  the  rate 
should  be  imposed  one-half  upon  the  owners,  and  the 
other  half  upon  the  occupiers;  and  having  come  to 
that  resolution,  the  question  is,  whether  the  Edinburgh 
Water  Company,  who  have  works  whereby  they  supply 
the  city  of  Edinburgh  with  water,  aCnd  as  part  of  those 
works  have  main  pipes  running  along  the  streets  of 
Edinburgh,  from  which  they  supply  the  inhabitants 
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with  water,  are  or  are  not  liable  to  be  rated  as  owners     bdiwhuboh 
and  occupants.     They  have  been  rated  as  owners  and       goutaxx 
occupants  of  lands  and  heritages  within  the  city  of     *'<>=f_^^^- 
Edinburgh.     The  Court  of  Session  have  held  that  they        opinum, 
are  liable ;  firom  that  decision  the  Company  has  appealed 
to  your  Lordships^  and  the  question  is^  whether  the 
Court  of  Session  have  decided  rightly,  the  Court  of 
Session  having  decided  that  they  are   owners    and 
occupiers  of  lands  and  heritages  within  the  meaning 
of  the  Scotch  Poor-law  Act. 

Now,  my  Lords,  if  this  matter  had  been  entirely 
untouched  by  decision,  either  in  England  or  in 
Ireland,  it  might  have  been  open  to  a  very  grave 
question,  whether  a  party  who  had  merely  the  right  of 
conveying  water  by  pipes  along  a  street  or  any  land, 
and  so  using  it  for  the  purpose  of  conveying  water  to 
sell,  so  to  speak,  to  the  houses,  for  his  profit,  was  or 
was  not  in  the  position  of  an  owner  or  occupier  of  land 
within  the  meaning  of  the  statute.  But  it  is  not  a 
new  question,  because  it  has  arisen  in  innumerable 
instances  in  this  country  upon  the  true  construction  of 
the  statute  of  Elizabeth  (a),  in  which  the  language  is 
general  that  the  churchwardens  and  overseers  were  to 
meet  together  to  raise  a  stock  by  an  equal  assessment 
upon  the  occupiers  of  all  lands,  messuages,  and  so  on, 
in  each  parish.  The  question  arose  more  than  half  a 
century  ago,  whether  persons  in  the  position  of  this 
Water  Company  were  occupiers  of  lands  within  the 
meaning  of  the  statute  of  Elizabeth ;  and  it  was  very 
strongly  pressed  that  all  they  had  was  what  we  call  in 
this  country  an  easement,  and  what  in  Scotland  is 
called  a  servitude,  namely,  the  right  of  conveying  water 
along  a  channel  or  through  pipe  of  any  description, 
and  that  they  were  not  occupiers  of  the  land  itself. 
But  that  point  was  elaborately  argued  before  the  Court 

(a)  43  Eliz.,  c.  2. 
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^^w7t^"      of  King's  Bench  in  1808,  in  the  case  of  The  King  v. 
coMPASY       rpj^  Corporation  of  Bath  (a)  (there  had  been  a  previou* 

joHw^AT.  ^j^g  ^  which  the  right  was  very  fully  discussed)  (*), 
'^^^o^loS!"^'  and  Lord  Ellmborough  held  that,  within  the  meaning 
of  the  statute  of  Elizabeth,  the*object  of  which  was  to 
impose  an  equal  rate  for  the  relief  of  the  poor,  they 
were  occupiers  of  land ;  that  the  right  of  placing  their 
pipes  along  the  streets,  and  conveying  their  water  along 
those  pipes,  made  them  within  the  meaning  of  that 
statute  the  occupiers  of  land.  I  allude  to  that  case 
particularly,  but  there  are  a  great  number  of  other 
cases  which  have  followed  it.  But  I  need  only  advert 
to  the  case  of  The  King  v.  The  Chelsea  Waterworks 
Company  {c),  in  which  Mr.  Justice  Littledale  and  Mr. 
Baron  Parke,  then  Mr.  Justice  Parke,  in  the  Court  of 
King's  Bench  of  that  day,  held  that  the  Court  was 
quite  right  in  the  former  case,  and  those  which  had 
followed,  in  holding  that  within  the  meaning  of  the 
statute  of  Elizabeth  a  Waterworks  Company  having 
pipes  under  the  surface,  were  the  occupiers  of  the  lands 
through  which  their  pipes  were  conveyed.  They  held 
that  it  made  no  difference  that  a  large  portion  of  the 
pipes  ran  under  some  part  of  St.  James's  Park  in 
respect  of  the  whole  of  the  surface  of  which  the  Ranger 
was  actually  rated.  It  was  contended  that  rating  the 
Water  Company  would  make  a  double  rate ;  but  the 
Court  held  that  that  was  utterly  immaterial,  because 
the  Banger  was  rated  in  respect  of  the  surface,  and 
the  Waterworks  Company  were  rated  in  respect  of 
that  portion  of  the  land  which  they  occupied.  The 
Court  adhered  strictly  to  the  doctrine  which  had  been 
laid  down  in  the  former  case  upon  the  construction  of 
the  statute. 

These  it  is  true  are  English  authorities;   but  we 

(o)  14  East,  609. 
{h)  Atkins  v.  Daris,  Cald.  313.  {e)  6  Bam.  &  Ad.  156. 
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must  bear  in  miud  that  the  result   of    them   must      edinburoh 

Water 

be  supposed  to  have  been  known  to  the  legislature 
when  it  passed  this  Act  relating  to  Scotland.  The 
result  of  them  I  take  to  be  this — that  a  Company  opinion. 
occupying  or  owning  waterworks,  under  the  circum- 
stances to  which  I  have  adverted,  are,  within  the 
meaning  of  the  law  relating  to  the  relief  of  the  poor, 
the  occupiers  of  the  land  under  which  their  pipes 
pass.  The  legislature  must  have  had  the  result  of 
those  authorities  present  to  its  mind,  and  with  that 
knowledge  it  has  enacted  that  after  the  passing  of  the 
Act  the  8th  &  9th  of  Victoria,  chap.  83,  it  shall  be 
lawful  for  one-half  of  the  assessment  to  be  imposed 
upon  the  owners,  and  the  other  half  upon  the  tenants 
or  occupants  of  all  lands  and  heritages.  Now  it  is 
impossible  to  believe  that  the  legislature  could  intend 
that  the  word  "  lands  ^'  should  mean  one  thing  in 
an  Act  with  reference  to  Scotland,  and  another  thing 
in  an  Act  with  reference  to  England;  more  parti- 
cularly in  passing  a  statute,  the  object  of  which  was 
to  introduce  into  Scotland  enactments  not  exactly 
identical  with,  but  very  much  analogous  to,  those  which 
had  prevailed  in  England.  The  inconvenience  of  such 
a  diversity  of  interpretation  would  be  excessive.  I  do 
not  mean  to  say  that  the  same  word  may  not  mean  a 
diflFerent  thing  with  reference  to  Scotland  from  what  it 
means  with  reference  to  England ;  but  here  the  only 
question  is,  whether  in  the  nature  of  things  parties 
conveying  their  pipes  through  lands  are  the  occupants 
of  those  lands.  That  question  having  been  decided 
and  acted  upon  in  England  for  so  long  a  time,  and  the 
legislature,  with  the  knowledge  of  the  decision,  having 
enacted  that  it  shall  be  lawful  to  assess  inter  alios  the 
occupants  of  lands  in  Scotland,  I  think  it  must  have 
been  understood  that  the  same  class  of  persons  who 
were  held  to  be  occupants  in  England  should  be  held 
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^Vatto  "      to  be  occupants  in  Scotland.    That  being  so,  I  do  not 
Company       think  youT  Lordships  are  at  liberty  to  rely  upon  that 
joHN^Av.      ^^ch  has  been  pointed  out  as  a  distinction,  and  which 
opinion.     '  I  think  is  a  great  distinction,  in  favour  of  the  con* 
struction  which  has  been  put  upon  the  statute  by  the 
Court  of  Session.     In  the  statute  of  Elizabeth  the 
parties  were  obliged  to  be  the  occupants  of  lands, 
messuages,  mines,  woods,  and  a  number  of  enumerated 
corporeal  hereditaments,  otherwise  they  were  not  liable 
to  be  rated.     But  here  that  is  not  so,  because   the 
legislature  with  respect  to  Scotland  has  said  that  the 
rate  is  to  be  imposed  upon  the  tenants  or  ''  occupants  of 
all  lands  and  heritages.^^     Now  it  was  pressed  upon 
your  Lordships  in  the  argument  at  the  Bar,  and,  I 
think,  very  properly,  that  even  if  this  be  an  easement 
it  is  a  heritage,  which  I  understand  to  mean  a  matter 
of  property  capable  of  inheritance.    There  can  be  no 
doubt  in  the  world  that  if  I  grant  to  another  and  his 
heirs  the  right  for  ever  of  conveyijig  water  through  my 
land,  that  is  a  heritage. 

I  very  much  doubt,  therefore,  whether  it  is  necessary 
for  me  to  draw  your  Lordships'  attention  to  any  of  the 
constructions  which  have  been  put  upon  the  English 
Act  in  order  to  show  that  these  parties  are  liable  to  be 
rated,  although  I  think  they  furnish  a  conclusive 
argument.  We  must  understand  the  legislature  to 
have  used  the  term  "  occupants  of  lands  '^  in  the  same 
sense  with  reference  to  the  New  Poor-law  Act  which 
was  introduced  into  Scotland,  as  that  in  which  it 
had  been  used  with  reference  to  the  Poor-law  Act  in 
England.  I  think  upon  that  ground,  independently 
of  the  use  of  the  word  ^^heritage,''  it  is  clear  that  the 
decision  at  which  the  Court  of  Session  have  arrived 
is  perfectly  correct. 

My  Lords,  that  being  so,  the  whole  subject  is 
exhausted  except  upon  this  point.     It  is  said  that  there 
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has  been  no  decision  that  any  person  in  the  position  of  *^  wlSnf*" 
this  Water  Company  is  the  owner  of  the  land.  The  ^^^^^^ 
word  "  owner/^  by  the  Interpretation  clause,  I  under-       «»2L.^^ 

.  .  Lord  Chaneellor't 

stand  to  mean^  a  party  owning,  so  to  say,  any  interest —  <^nion. 
it  is  not  confined  to  the  owner  of  the  fee  simple. 
What  Sir  Frederick  Thesiger  pressed  upon  your  Lord- 
ships is  quite  right,  that  it  merely  means  that  a  tenant 
for  life,  or  a  tenant  for  years,  or  any  man,  in  fact,  who 
is  possessed  of  any  interest  whatever,  is  to  be  an  owner. 
Then  it  is  said  that  no  decision  can  be  found  which  at 
all  points  to  any  person  having  an  interest  in  pipes 
under  the  soil  as  the  owner  of  that  land.  I  do  not  feel 
the  force  of  that  argument.  It  was  no  doubt  not 
necessary  to  come  to  any  such  decision  upon  the 
statute  of  Elizabeth.  The  difficulty  was  not  whether 
he  was  an  owner  and  occupier,  but  whether  the  right 
was  a  right  adequately  described  under  the  words 
"  occupant  of  land."  When  there  has  been  a  case 
decided  with  regard  to  occupation,  it  seems  to  follow 
as  of  course,  with  no  distinction  between  the  occupier 
and  the  owner,  the  same  party  having  both  interests — 
he  being  both  owner  and  occupier— that  the  decision 
of  the  point  bears  upon  both  ownership  and  occu- 
pation. 

My  Lords,  although  I  think  the  decision  of  the 
Court  of  Session  was  perfectly  right,  no  doubt  the  very 
able  argument  of  Lord  Moncreiff  {a)  suggests  very 
considerable  doubts  upon  the  subject ;  and  if  the  matter 
were  newly  reasoned  over,  and  if  no  statute  of  Elizabeth 
had  ever  passed,  I  should  have  felt  much  weight  in  the 
arguments  of  that  learned  Judge.  It  would  be  very 
dangerous  for  us  to  be  refining  upon  a  matter  of  such 
every  day  necessity.  I  think  that  what  we  understand 
to  be  the  law  should  be  acted  upon  as  being  the  law. 
The  construction  of  the  statute  being  in  conformity 

(a)  Lord  Moncreiff  dissented. 
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^watkr^     with  perfect  justice,   namely,  the  equal  rating  of  all 
Company       persoDS  who  havc  a  beneficial  interest  in  the  works  in 
johnhay.      question  for  the  relief  of  the  poor,  I  think  the  decision 
opin^.  ^'  to  which  the  majority  of  the  learned  Judges  (four  out 
of  five — ^the  Lord  Ordinary  and  three  of  the  Judges  of 
the  Court  of  Session)  have  come  is  conformable  to  pre- 
cedent, conformable  to  principle,  and  is  a  decision  which 
your  Lordships  ought  to  have  no  hesitation  in  affirming. 
I  shall  therefore  move  your  Lordships  that  the  decision 
of  the  Court  below  be  affirmed  with  costs. 
Interlocutors  affirmed,  with  Costs. 


Richardson,  Loch,  &  McLaubin — Dodds  &  G-reig. 
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BORROWS  AND  CONNOR,        .        .    Appellants. 
COLQUHOUN  AND  McLEAN,   .        .    Respondbnts. 

Interdict  or  Injunction. — An  Interdict  or  Injunction  may  be  uth^^'nth 
Bummarily  granted  for  the  preserration  of  interests  left  unpro-  uthAtiud, 
tected.and  subject  to,  or  threatened  with,  irreparable  damage. 

But  where  the  rights  of  parties  are  not  affected  or  endangered^ 
summary  proceedings  in  the  nature  of  Interdict  or  Injunction 
are  inappropriate. 

The  acceptance  of  Rent,  particularly  if  repeated,  gives  such  a 
title  of  possession,  as  cannot  be  questioned  by  Interdict.  A 
suit  or  action  will  be  necessary. 

Lease — Assignment, — Where  a  Tenant,  in  the  face  of  a  stipu- 
lation to  the  contrary,  assigns  a  Lease,  and  the  Landlord  does 
not  accept  the  Assignee,  but  permits  the  original  Tenant  to 
continue  in  possession,  he  cannot  afterwards  stop  his  opera- 
tions summarily  by  Interdict. 

So  where  a  Tenant  becomes  Bankrupt,  there  being  a  clause  in 
his  Lease  interdicting  assignment,  the  Trustee  or  Assignee 
under  the  Sequestration  cannot  disturb  the  Tenant's  posses- 
sion, although  he  may  be  entitled  to  claim  the  profits  for 
the  creditors. 

The  Solicitor-General  (Sir  Richard  Bethelt)  and 
Mr.  Roll,  for  the  Appellants. 

Mr.  Roundell  Palmer  and  Mr.  Anderson,  for  the 
Respondents. 

The  nature  of  the  question,  and  the  course  of  argu- 
ment, appear  fully  from  the  following  opinion  delivered 
in  moving  for  judgment,  by 

The  Lord  Chancellor  (a) : 

My  Lords,  in  this  case  the  question  arises  upon  a  ^^^o^SS^"*^' 

(a)  Lord  Cran worth. 

3   A 


COLQUnOUN  AKD 

McLean. 


Lord  ChanctUor't 
opinion. 
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Borrows  and    leasc  for  l4  years  from  the  15tli  of  July  1843,  granted 

Connor  , 

by  Mr.  Colquhoun  to  Jeremiah  Borrows,  of  certain 
property  called  the  Mines  of  Dryflat,  in  Lanarkshire. 

The  lease  is  in  the  form  of  an  offer  or  proposal,  in 
the  pleadings  termed  a  missive,  by  Borrows,  which 
Mr.  Colquhoun  accepted. 

The  annual  rent  was  to  be  100/.,  with  certain  pro- 
visions as  to  Royalty;  and  there  was,  moreover,  the 
following  stipulation : 

It  is  hereby  provided  that  sub-tenants,  assignees,  and  creditor!, 
shall  not  be  allowed  to  possess  this  lease,  but  are  strictly  prohibited 
under  the  penalty  of  paying  double  the  rent  or  lordship  in  the  option 
of  the  Proprietor,  without  the  consent  of  the  Proprietor  being  first 
asked  and  obtained  in  writing. 

On  the  24th  of  February  1848,  Borrows  having 
become  bankrupt,  his  property  was  sequestrated,  in- 
cluding all  those  things  which  could  be  properly 
sequestrated  in  bankruptcy.  It  will  be  observed  that, 
according  to  the  terms  of  the  lease,  it  was  not  obliga- 
tory upon  the  landlord  to  permit  the  trustee  for  the 
creditors  under  the  bankrupt  statutes  to  take  possession 
of  the  land,  because  there  could  not  be  any  assignment 
to  him  without  the  landlord's  consent.  In  point  of 
fact,  Borrows  retained  possession,  and  entered  into  a 
contract  with  Connor  to  carry  on  the  works  on  their 
joint  account.  The  landlord  did  not  consent  that  the 
trustee  should  have  the  possession,  and  the  trustee  took 
no  step  to  remove  Borrows  and  Connor  until  February 
1850,  when  a  petition  was  presented  to  the  Sheriff  by 
the  landlord  and  the  trustee  (who  had  concerted  to 
enforce  their  respective  rights  against  the  bankrupt), 
praying  an  interdict  against  Borrows  and  Connor, 
which  was  immediately  granted. 

Borrows  and  Connor,  however,  contending  that  there 
was,  under  the  circumstances,  no  authority  to  grant 
such  an  interdict,  advocated  the  cause  to  the  Court  of 
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Session ;  and  on  the  18th  of  January  1852,  the  Lord  ®°c^or ''^ 
Ordinary  (a)  recalled  the  interlocutor  of  the  Sheriflf,  oolquhoun  akd 
and  dismissed  the  petition.  The  interlocutor  of  the  ^'^^^if^- 
Lord  Ordinary  found  it  established  that  the  landlord  opinio. 
had  declined  to  relinquish  his  right  to  exclude  the 
trustee  and  creditors  of  the  bankrupt  from  taking 
possession  of  the  property ;  that  the  bankrupt  had  con- 
sequently been  permitted  to  continue  in  possession; 
that,  while  thus  in  possession,  the  bankrupt  and  Connor 
entered  into  a  contract  of  copartnership  to  carry  on  the 
works,  subject  to  the  provisions  of  the  lease ;  that  the 
Respondent  accepted  payment  from  them,  through  his 
factor,  of  the  rent  stipulated  by  the  lease ;  and  that,  at 
the  date  of  the  sequestration,  there  were  arrears  of  rent 
due  by  the  bankrupt.  The  Lord  Ordinary  further 
found,  that  the  summary  application  for  interdict  pre- 
sented by  the  Respondents,  in  the  circumstances  of  the 
case,  was  an  unwarranted  and  incompetent  procedure, 
inasmuch  as  the  landlord,  to  whatever  other  remedy  he 
might  be  entitled,  had  no  right  thus  summarily  to 
interfere  with  the  possession  of  his  recognised  tenants. 
Such  was  the  finding  of  the  Lord  Ordinary. 

The  landlord  and  the  trustee,  being  dissatisfied  with 
the  Lord  Ordinary's  interlocutor,  appealed  to  the  Lords 
of  the  Inner  House,  who,  disagreeing  with  the  Lord 
Ordinary,  repelled  the  reasons  of  advocation,  and 
remitted  the  cause  to  the  Sherifi^,  with  an  instruction 
to  make  the  interdict  perpetual. 

The  question  for  determination  is  between  the 
decision  of  the  Lord  Ordinary  and  that  of  the  Inner 
House.  Now,  my  Lords,  I  have  considered  the  case 
with  a  good  deal  of  attention;  and  I  have  come 
to  the  conclusion  that  the  Lord  Ordinary  was  right. 
In  his  very  careful  and  useful  note,  appended  to 
the  interlocutor,  he  states  that  on  which  there  is  no 

(a)  Lord  Cowan. 

3  A  2 
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c^NOR        difference  of  opinion  between  him  and  the  Inner  House. 

V. 
COLQTTHOUN  AND       Hc    SEVS 

McLean.  '' 

^"'o^n"^"'*"  When  an  attempt  is  made,  or  threatened,  to  interfere  with  the 
existing  state  of  possession,  or  to  exercise  some  supposed  power, 
or  to  do  some  act,  which  might  prejudice  or  affect  the  dae  considera- 
tion and  ascertainment  of  the  legal  rights  of  parties,  an  application 
for  Interdict  is  the  proper  remedy  which  the  law  recognises  for  the 
protection  of  interests  that  might  suffer  if  left  unprotected.  This 
summary  remedial  procedure,  however,  cannot  be  competently 
resorted  to  when  the  state  of  possession  cannot  truly  be  alleged  to 
have  been  inverted  or  innovated  upon,  or  to  be  endangered,  and 
when  the  actual  rights  of  the  contending  parties  permit  of  being 
made  the  subject  of  judicial  determination,  in  the  ordinary  and 
accustomed  form  of  action  for  the  trial  of  competing  rights  and 
claims.  Judged  by  this  test,  the  Lord  Ordinary  is  of  opinion  that 
the  application  for  Interdict  in  this  case  was  not  justified  by  the 
circumstances  in  which  it  was  made,  and  was  incompetently  resorted 
to  by  the  Respondents. 

Now  the  learned  Judges  of  the  Inner  House  ex- 
pressly approve  of  the  Lord  Ordinary's  enundation  of  the 
law,  but  they  say  that  it  is  not  applicable  to  the  present 
case,  because  here  there  was  no  colour  of  title  in 
Sorrows  and  Connor,  and  the  ground  of  that  opinion 
is  that  the  possession  by  Borrows  and  Connor  was 
merely  that  of  servants  of  the  trustee.  But  with  all 
deference,  I  conceive  that  opinion  to  be  erroneous. 
Upon  the  sequestration  Borrows  was  in  the  condition 
of  a  party  who  had  assigned  to  his  trustee;  but  the 
landlord  was  not  bound  to  accept  the  assignee.  In 
fact,  he  refused  to  give  up  his  right  to  exclude. 
Borrows  was  permitted,  both  by  the  landlord  and  by 
the  trustee^  to  remain  in  possession  for  two  years. 
The  sequestration  having  been  in  February  1848,  the 
next  rent  becoming  due  on  the  15th  of  July  following, 
he  on  the  11th  of  August,  having  remained  in  ]>os- 
session,  paid  the  half-year's  rent  to  the  agent  of 
Mr.  Colquhoun,  and  took  a  receipt  in  these  words: 
"  Killermont,    11th    August    1848.      Received    from 
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Mr.  Arthur  Connor,  on  account  of  Jeremiah  Borrows,  borrows  Ain> 
the  sum  of  fifty  pounds  sterling,  fixed  rent  of  Dryflat  colqdhouk  akd 
Colliery,  due  on  the  15th  July  last,  reserving  prior 


McLkan. 


Lord  Chaneellor'9 
opinion. 


Between  that  rent-day  and  the  following,  which  would 
be  the  15th  of  January  1849,  a  contract  of  co-partner- 
ship was  entered  into  between  Borrows  and  Connor, 
who  was  his  brother-in-law.  It  is  not  necesa^^rira- 
state  in  detail  the  terms  of  that  contract ;  but  it  w^e 
one  whereby  Connor,  who  was  a  wealthy  man,  agreed 
to  furnish  capital  for  the  business  of  the  mines,  to  be 
worked  by  them  in  partnership  together.  Now  I  do 
not  enter  into  the  question  whether  it  was  competent 
to  the  bankrupt  to  do  this  so  as  to  gain  any  benefit  to 
himself  at  the  expense  of  his  trustee  under  the  seques- 
tration— probably  it  was  not.  But  the  next  half-year's 
rent  becoming  due  on  the  15th  of  January  1849, 
Connor  paid  it  on  account  of  himself  and  his  partner, 
and  took  a  receipt  from  the  agent  in  these  terms : 
'^  Killermont,  7th  February  1849.  Received  from 
Arthur  Connor,  the  sum  of  fifty  pounds  sterling,  being 
payment  of  the  half-year's  rent  for  Dryflat  Colliery, 
up  to  the  15th  of  January  last,  as  due  by  Mr  J. 
Borrows  and  Co.''  Just  in  the  same  way,  the  rent 
which  accrued  due  in  July  1849  was  paid,  and  it  was 
received  as  due  from  "Jeremiah  Borrows  and  Co." 
That  happened  on  no  less  than  five  different  occasions. 
It  may  be  that  this  partnership  was  void  as  against 
the  trustee ;  or  it  may  be  that  all  profit  made  would 
be  for  the  benefit  of  the  creditors.  The  fact  is, 
however,  that  such  ft  partnership  was  created,  and  that, 
the  rent  was  paid  by  Connor  for  the  company,  and 
so  accepted  by  the  landlord  on  several  occasions.  I  am 
clearly  of  opinion,  that  this  gave  a  title  to  possession 
against  the  landlord  which  could  not  be  questioned 
by  interdict. 


\ 
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^coNwoR^*^        It  has  been  said  there  is  no  proof  that  this  partner- 
coLQUHouNAND  ''^^P^   ^^  ^^^^  tenancj,  or  this  occupation^  was   ever 
McifiAN.       recognised  by  Mr.   Colquhoun,   the  payment    having 
opinion,    *  been  only  to  his  agent  or  factor.     My  Lords,  it  would 
be  a  very  dangerous  doctrine  to  hold  that  gentlemen 
absenting  themselves  and  leaving  an  agent  to  manage 
their  estates,  are  not  bound  by  his  acts  in  a  transaction 
^Jyvutios.   'In  the  present  case,  Mr,  Colquhoun  has  re- 
BOgnised  Mr.  Kirkwood  as  being  his  agent  in  respect  of 
this  matter  in  the  strongest  way;  inasmuch  as  the  very 
petition  to  the  SheriflP  in  February  1850  was  signed, 
not  by  Mr.  Colquhoun  himself,  but  by  Mr.  Kirkwood, 
as  his  factor,  authorised  to  bind  him,  and  it  must  be 
assumed  that  the  rent  received  by  the  agent  came  to 
the  hands  of  his  employer. 

Now  an  interdict,  as  is  obvious  from  the  passage  I 
have  read  from  the  note  of  the  learned  Lord  Ordinary, 
is  analogous  to  an  English  injunction.  If  the  landlord 
could  not  remove  by  that  process,  which  I  think  clearly 
he  could  not,  it  appears  to  me  that  the  union  of  the 
trustee  with  him  could  make  no  diflPerence.  Supposing 
Borrows,  instead  of  working  this  mine,  which  he  had 
held  from  the  bankruptcy,  had  got  possession,  by  con- 
tract with  some  other  landlord,  of  some  other  mine, 
he  could  only  work,  it  may  be,  for  the  benefit  of  the 
creditors — but  still  he  could  not  be  removed  by  interdict 
at  the  suit  of  the  trustee.  I  think  in  this  case,  the 
Judges  below  have  not  given  sufficient  weight  to  the 
recognised  possession  of  Borrows  &  Company.  It 
may  be  that  they  have  no  title  to  resist  a  proper  suit  or 
action  for  removing.  It  may  be  they  are  accountable 
to  the  trustee  for  all  profit.  That  is  not  the  question. 
The  question  is,  whether  this  is  a  case  in  which  a 
party  can  be  properly  ousted  by  interdict — a  summary 
proceeding.  In  my  opinion  it  is  not.  Therefore  I 
think  the  interlocutor  of  the  Lord  Ordinaxy  was  right, 
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and   that  the  interlocutor  of  the   Court   of    Session    borrowh  and 

Connor 

ought  to  be  reversed.     I  accordingly   so   move  your  colquhouhako 
Lordships.  ^^i:!^^- 

I  ought  to  state,  that  although  my  noble  and  learned  opmian, 
friend  (a),  who  heard  this  case  with  me,  is  not  here 
present  to  express  his  concurrence,  yet  we  have  gone 
over  the  subject  together ;  he  has  seen  the  short  notes 
which  I  made  in  order  to  guide  myself  in  the  observa- 
tions which  I  should  address  to  your  Lordships ;  and  he 
has  requested  me  to  say  that  he  fully  agrees. 

Interlocutor  of  the  Inner  House  reversed. 

(a)  Lord  Brougham. 
Robertson  &'Simson. — Lang. 
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Vrth,  2StA  FA, 


MELROSE  &  COMPANY,    .        .        Appellants  (a). 
HASTIE  &  COMPANY,        .        .        Respondents. 

1854.  Goods  in  a  Bonded  Warehouse, — Remarks  by  tlie  Law  Peers 

on  the  doctrines  of  Mercantile  Law  as  to  the  right  to  retention 
of  Goods  deposited  in  a  Bonded  Warehouse  in  the  name  of 
A.,  who  had  sold  to  B.,  who  again  had  sold  to  C«  Great  im- 
portance of  the  question  ;  and  regret  expressed  that,  from 
the  state  of  the  Record,  the  House  was  precluded  from 
examining  the  decision  complained  of. 

Contract  of  Sale, — Difficulty  of  ascertaining  from  the  opinions 
of  the  Court  below  whether  the  Law  of  Scotland  corresponded 
or  disagreed  with  the  Law  of  England  as  to  the  operations 
of  the  Contract  of  Sale  in  transferring  the  property. 

Delivery, — How  far  Delivery  is,  or  is  not,  essential  by  the  Law 
of  Scotland  to  the  Transfer  of  the  Property  ;  whether  the 
difference  between  the  Law  of  England  and  that  of  Scotland 
may  not  be  one  of  phrase  rather  than  of  substance  ? 

Issue. — In  directing  an  issue  for  trial,  a  question  of  law  is 
almost  always  involyed.  Thus,  upon  the  Issue  whether  A. 
is  the  Son  of  B.,  the  point  will  arise.  What  is  a  lawful 
Marriage  ?  Nevertheless,  the  endeavour  should  be  made  to 
confine  the  issue  as  much  as  practicable  to  pure  facts,  and  to 
exclude  legal  questions. 

As  far  as  the  nature  of  things  permits,  the  English  Courts  con- 
stantly separate  facts  from  law.  The  Scotch  Courts  ought 
to  do  likewise. 

An  Interlocutor  directing  a  Trial  by  Jury  is  not  appealable ; 
but  upon  the  question,  what  the  Issue  shall  be,  an  appeal 
is  open. 

Bills  of  Exception. — The  48  Geo.  III.  c.  151,  s.  15,  does  not 
apply  to  cases  under  the  Jury  Statutes,  for  which  a  special 

{a)  See  Sec.  Ser.,  vol.  xiii.,  p.  891. 
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rapidity  of  movement  is  secured  by  the  55  Geo.  III.  c.  42, 
sections  7,  8,  and  9. 
When  exceptions  to  the  ruling  of  a  Judge  at  a  trial  are  disal- 
lowed, the  appeal  against  the  interlocutor  of  disallowance 
must  be  within  the  time  limited  by  the  55  Geo.  III.  c.  43, 
and  cannot  claim  the  benefit  of  the  15th  section  of  the  48 
Geo.  III.  c.  151. 


HSLROSB  ft 
COMPAHT 


Haotie  a 
CoMPAmr. 


In  this  case  there  was  a  verdict  for  the  Respondents 
on  the  21st  of  March,  1850  ;  and  on  the  7th  of  March^ 
1851,  certain  exceptions  to  the  charge  of  the  learned 
Judge  who  had  presided  at  the  trial  were  disallowed. 

On  the  19th  of  December,  1851,  the  Court  of 
Session  applied  the  verdict,  assoilzied  the  Respondents^ 
and  found  them  entitled  to  expenses. 

The  Appellants,  by  their  appeal,  not  only  impeached 
the  judgment  applying  the  verdict,  but  also  the 
interlocutor  disallowing  the  exceptions. 

Mr.  Anderson,  for  the  Appellants. 

The  Solicitor-General  (Sir  Richard  Beihell),  for  the 
Respondents. 

The  question  is  sufficiently  disclosed  by  the  opinions 
of  the  Law  Peers. 


The  Lord  Chancellor  {a) : 

This  case  is  one  upon  which  the  Court  of  Session  was 
divided,  and  it  evidently  involves  principles  of  the  very 
deepest  importance  to  the  mercantile  law  of  Scotland. 
So  far,  therefore,  as  it  is  proper  for  any  one  when  exer- 
cising judicial  functions  to  have  such  a  feeling,  I  confess 
I  do  wish  that  the  objections  to  the  competency  of  this 
appeal  were  unfounded.  I  confess  my  first  impression 
was,  that  the  case  might  be  gone  into ;  but,  attending 
to  the  language  of  the  statutes,  I  have  satisfied  myself 
that  if  we  should  now  hear  an  appeal  from  interlocutors 


Lord  ChaneeUar's 
opmUm. 


(a)  Lord  Cranworth. 
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coJoSTiJr*  overruling  these  exceptions^  we  should  be  hearing  some- 
HAsnEA  tiling  which  the  Legislature  has  not  authorised  your 
Company.       Lordships  to  hear,  and,  I  think,  more  than  that^  has 

Lord  Chancdhr't  i      /•     i  •  i  •«  .1 

opinion.        expressly  forbidden  you  to  hear. 

The  Pursuers,  Melrose  &  Company,  instituted  a  pro- 
ceeding in  the  Court  of  Session  against  the  Defenders, 
Hastie  &  Company^  the  object  of  which  was  to  have  a 
Declaration  that  they  were  entitled  to  591    bags  of 
sugar,  imported  by  Hastie  &  Company  and  warehoused 
at  Glasgow,  but,  as  it  is  alleged  (and  we  may  assume 
the  fact  to  be  so),  paid  for  by  Melrose  &  Company ; 
while,  on  the  other  hand,  Hastie  &  Company  contended 
that  they  had  a  right  of  retention  until  certain  charges 
which  they  had  upon  that  sugar  were  satisfied.     Here, 
therefore,  my  Lords,  was  a  very  important   question. 
And,  for  the  purpose  of  asserting  their  right,  Melrose 
&  Company  instituted  this  action,  in  which  they  sought 
these  several  findings :   That  it  should  be  found  and 
declared    that    the    Pursuers    had    been    wrongfully 
obstructed,  and  that  they  might  lawfully  remove  the 
sugar  from  the  warehouse; — whether  they  had  been 
wrongfully  obstructed  or  not, — that  the  parties  having 
the  control  over  the  sugar  should  be  restrained  from 
removing  it   for  the-  future; — and,  fiirther,  that   the 
Defenders  should  be  made  responsible  in  damages  for 
the  injury   which   had    resulted  from   the    Pursuers 
having  been   wrongfully   obstructed.      The   Court   of 
Session,    in    order    to     have     this    question     inves- 
tigated, directed  an  issue,  "Whether  the  Defenders 
had  wrongfully  obstructed  the  Pursuers  in  removing 
this  sugar/' 

Looking  logically  at  that  issue,  it  does  raise  every 
question,  both  of  fact  and  of  law ;  but,  with  all  defer- 
ence to  the  learned  Judges,  I  must  say  that  I  think 
that   this  is   a    most    inconvenient    mode   of   having 
•  doubtful  points  of  law  investigated.     It  would  surely 
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have  been  more  satisfactory  to  submit  to  the  jury  the  'c^^Jy* 
pure  facts,  or  as  nearly  the  pure  fiwjts  as  the  nature  of  habtir  a 
things  permitted,  and  then  for  the  Court  afterwards  to         '^^' 

,  Lord  (Jhaneettoi'$ 

apply  the  law,  as  they  understood  it,  to  the  facts.  opinum. 

It  is  true  that  in  directing  a  jury  upon  any  trial,  we 
are  always  involved  in  the  necessity  of  mixing  some  law 
with  the  facts.  If,  for  example,  you  direct  a  jury  upon 
the  issue.  Whether  A  B.  is  the  son  of  C  D.,  that  involves 
the  question.  What  constitutes  a  lawful  marriage?  You 
can  hardly  direct  the  trial  of  any  question  of  fact  that 
will  not  have  mixed  up  with  it  some  question  of  law. 
But  the  object  of  the  Courts  in  this  country  always  is 
to  separate,  as  far  as  the  nature  of  things  pertnits^  the 
one  from  the  other.  I  cannot  help  thinking  that 
the  convenience  of  that  course  is  so  obvious,  that  it 
would  have  been  infinitely  better  if  the  issues  directed 
in  this  case  had  been  simply  issues  as  to  what 
the  facts  were.  The  knowledge  of  the  facts,  one 
way  or  the  other,  would  have  enabled  the  Court  to 
apply  the  law,  and  say  what  the  result  was.  How- 
ever, no  objection  seems  to  have  been  taken  by  either 
party  to  the  form  of  the  issue  which  was  directed  in 
the  Court  below. 

But  now  the  Pursuers  come  to  your  Lordships' 
House,  and,  upon  referring  to  their  appeal,  I  observe 
that  they  do  not  complain  of  that  issue  having  been 
directed.  The  issue  was  evidently  directed  for  the 
purpose  of  raising,  and  logically  it  did  raise,  all  the 
three  questions ;  for  if  it  be  true,  as  the  Pursuers  say, 
that  this  was  their  sugar,  and  that  Hastie  &  Company 
had  no  right  to  prevent  them  from  taking  it  from  the 
warehouse,  then  the  jury  must  have  determined  that 
Hastie  &  Company  did  wrongfully  obstruct..  So  with 
the  second  question.  Whether  they  ought  to  be  pre- 
vented for  the  future  from  removing,  the  same  result 
would  follow,  and  so  also  as  to  the  question  of  damages. 
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^co^In^      That  issue  was  directed,  and  upon  the  trial  of  that  issue 

ha^stib  &      it  seems  that  certain  facts  were  admitted  or  proved  as 

Comply.      ^^  payments,  which  show  that  the  Pursuers  were  right 

opinwtu       in  saying  that  they  had  paid,  but  then  the  party  whom 

they  had  paid  was  a  middleman  in  the  transaction; 

and  then  arose  this  question,  Whether,  these  payments 

haying  been  so  made,  the  right  contended  for  by  the 

Pursuers  did  or  did  not  result? 

The  learned  Judge  who  tried  the  case,  directed  the 
jury: 

That  there  was  in  this  case  no  delivery,  actual  or  constmctive 
of  the  591  bags  of  sugar,  and  nothing  proved  in  evidence  to  bar 
Hastie  &  Company  from  retaining  these  sugars  for  the  balance 
due  by  Bowie  &  Company; — that  the  circumstance  of  Melrose 
&  Company  having  placed  the  delivery-note,  with  the  indorsation 
in  their  favour,  in  the  bands  of  Duncati,  FerguaoQ  &  Company, 
and  its  having  been  acted  upon  by  partial  removal  of  the  sugars, 
did  not  affect  the  right  of  retention  on  the  part  of  Hastie  & 
Company. 

That,  in  fact,  involved  the  whole  of  the  question  in 
dispute,  and,  the  learned  Judge  haring  thus  laid  down 
the  law  upon  it,  the  jury  found  that  there  had  been  no 
wrongful  obstruction.  To  that  ruling  there  was  a  bill 
of  exceptions,  which  was  brought  before  the  Coiui;  of 
Session,  and  the  Court  of  Session  disallowed  them. 

Now,  in  order  to  see  whether  it  is  competent  or  not 
to  the  parties  who  are  aggrieved,  or  who  think  them- 
selves aggrieved,  to  appeal  to  your  Lordships'  House, 
we  must  look  to  the  statutes,  for  they  alone  must  guide 
us.  The  statute  which  introduced  jury  trials  into 
Scotland  with  reference  to  civil  causes,  is  the  55  th  of 
George  III.  c.  42,  and  the  sections  which  have  been 
referred  to,  and  are  material,  are  the  7th,  8th,  and  9th. 
To  enable  parties,  if  they  think  fit,  to  bring  the  case  to 
the  House  of  Lords,  this  provision  is  made  by  the  7th 
section : 

Provided  always^  that  it  shall  be  competent  to  the  party  against 
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whom  any  Interlocutor  shall  be  pronounced  on  the  matter  of  the      mklross  ft 

COMPAlfT 

exceptions,  to  appeal  from  snch  Interlocutor  to  the  House  of  Lords,  v. 

attaching  a  copy  of  the  Exception  to  the  Petition  of  Appeal,  certified       c<»?pa»t! 
by  one  of  the  Clerks  of  Session ;  so  as  such  Appeal  shaJl  be  presented  ^^^  ciumeeUor'a 
to  the  House  of  Lords  within  fourteen  days  after  the  Interlocutor         opinion. 
shall  have  been  pronounced,  if  Parliament  shall  be  then  sitting,  or 
if  Parliament  shall  not  be  sitting,  then  within  eight  days  after  the 
commencement  of  the  next  Session  of  Parliament,  but  not  after- 
wards ;  and  so  as  the  proceedings  on  such  appeal  do  conform  in  all 
respects  to  the  rules  and  regulations  established  respecting  Appeals. 

Then  come  the  provisions  of  the  8th  section^  which 


That  if  a  new  trial  shall  not  be  applied  for,  or  shall  be  refused, 
or  if  the  Exception  taken  to  the  opinion  and  direction  of  the  judge 
or  judges  shall  be  disallowed,  the  verdict  shall  be  final  and  conclu* 
sive  as  to  the  fact  or  facts  found  by  the  juiy. 

The  9th  section  is  in  these  terms  : 

That  in  all  cases  wherein  the  Court  shall  pronounce  a  judgment 
in  point  of  law  as  applicable  to  or  arising  out  of  the  finding  by  the 
verdict,  it  shall  be  lawful  and  competent  for  the  party  dissatisfied 
with  the  said  judgment  in  point  of  law,  to  bring  the  same  under 
review,  either  by  representation,  or  reclaiming  petition,  or  by  appeal 
to  the  House  of  Lords. 

There  having  then  been  an  interlocutor  overruling 
exceptions,  the  question  is  whether  an  appeal  against 
that  interlocutor  after  the  fourteen  days  have  expired, 
is  a  competent  appeal  ?  Competent  primd  facie  it  is 
not ;  but  then  what  was  argued  by  the  learned 
counsel  for  the  Pursuers,  the  Appellants  in  this  case, 
is,  that  we  must  look  back  to  the  48  Geo.  III.  c.  151, 
which  was  an  Act  for  regulating  the  course  of  pro- 
ceedings in  Scotland  before  the  establishment  of  Jury 
Trials;  and  in  the  15th  section  of  that  Act  we  find 
this  proviso : 

That  when  a  judgment  or  decree  is  appealed  from,  it  shall  be 
competent  to  either  party  to  appeal  to  the  House  of  Lords  from  all 
or  any  of  the  Interlocutors  that  may  have  been  pronounced  in  the 
cause,  so  that  the  whole,  as  far  as  it  is  necessary,  may  be  brought 
under  the  review  of  the  House  of  Lords. 
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Mra^K  &         Now  I  think  that  the  subsequent  statute,  that  of 
haoth!  &      65  Geo.  III.  c.  42,  making  express  provisions  as  to  the 


Com  PA  NT. 


course  of  appealing  in  this  particular  kind  of  interlo- 
i>pinion.        cutory  applications,  relative  to  trials  by  jury,  must  be 
understood  as  so  far  superseding  all  that  had  been 
previously  directed. 

Ordinarily  speaking,  an  issue  is  meant  merely  to  find 
some  particular  fact  or  facts;  and  when  we  consider 
how  important  it  is  to  have  such  fact  or  facts^  for  all 
purposes,  conclusively  established  before  any  further 
proceedings  are  taken,  there  appears  a  very  obvious 
reason  why  the  Legislature  should  have  limited  the 
time  for  complaints  within  a  very  short  period.  You 
may  apply  immediately  for  a  new  trial,  or  take  a  Bill 
of  Exceptions,  if  you  choose ;  and  you  may  come  to 
the  House  of  Lords;  but  you  must  do  so  within 
fourteen  days.  The  statute  gives  peculiar  facility  by 
giving  priority  to  your  appeal  over  all  others^  in 
order  that  the  matter  may  be  once  and  for  ever  con- 
cluded. The  Legislature  has  laboriously  contrived  that 
there  shall  be  no  delay  in  appeals  of  this  nature ;  but 
it  has  provided  at  the  same  time  that  none  shall  be 
allowed  except  where  expressly  granted — and  this  was 
meant  as  something  which  should  prevent  all  further 
enquiry  on  any  fact  or  facts  once  found  by  the  jury. 
Such  a  regulation  is  plainly  convenient.  If  in  this 
case,  for  instance,  the  issue  had  been  directed  to  try, 
whether  the  sugar  had  been  paid  for  to  Hastie  & 
Company  by  Bowie  &  Company,  and  whether  the 
second  portion  of  sugar  which  was  bought  by  Melrose 
&  Company  had  been  paid  for  by  Bowie  &  Com- 
pany; and  any  other  matters  of  fact  that  it  would 
have  been  important  to  have  ascertained,  one  sees  the 
great  expediency  of  having  that  established  conclusively 
before  anything  further  is  done.  It  seems  to  me, 
attending  to  the  nature  of  the  subject  matter  and  the 
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language  of  the   Act  of  Parliament,   that  it  is  quite     ^^^^* 
clear  we  cannot  carry  back,  as  it  were,  the  proceedings       hastie  & 
upon   jury    process  to  the   15th   section    of  the  48         "p^- 
Geo.  III.  c.  151,  when  the  fourteen  days  are  run  out,         opinum. 
and  the  whole  matter  comes  before  the  Court  upon  the 
final  judgment  applying  the  verdict.     I  think  that  con- 
struction is  very  much  confirmed  by  the  9th  section  of 
the  Jury  Act,  which  expressly  says — "  That  in  all  cases 
wherein  the  Court  shall  pronounce  a  judgment  in  point 
of  law,  as  applicable  to  or  arising  out  of  the  finding  by 
the  verdict,  it  shall  be  lawful  and  competent  for  the 
party  dissatisfied  with  the  said  judgment  in  point  of 
law,  to  bring  the  same  under  review,  either  by  repre- 
sentation or  reclaiming  petition,  or  by  appeal  to  the 
House  of  Lords.''   Expressio  uniua  eat  exchmo  alierius. 
You  may  come  to  this  House  if  you  think  the  verdict 
does  not  warrant  what  the  Court  by  its  final  judgment 
is  doing  upon  it.     That  excludes  you  from  saying  that 
the  verdict  was  improperly  obtained. 

For  these  reasons,  my  Lords,  I  reluctantly  feel 
myself  compelled  to  say  that  this  case,  so  far  as  the 
appeal  against  the  interlocutor  overruling  the  excep- 
tions goes,  is  not  now  in  a  state  in  which  it  is  competent 
to  your  Lordships  to  hear  it.  Consequently  we  can 
only  hear  the  Appellants,  so  far  as  they  can  show  that 
upon  this  record,  as  it  stands,  the  Court  of  Session  has 
pronounced  an  erroneous  decision. 

The  Lord  Brougham  : 

My  Lords,  I  entirely  agree  with  my  noble  and  r^ord  Br<mghamr^ 
learned  friend  in  the  regret  which  he  has  expressed, 
and  in  which  I  largely  share,  that  we  are  obliged  to 
exclude  the  arguments  upon  the  weighty  points  which 
are  raised  in  this  case,  involving  as  they  do  one  or  two 
matters  of  the  greatest  possible  importance  to  the 
mercantile  law  of  Scotland.     I  see  that  there  was  a 
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MKLRosit  A      considerable  difference  of  opinion  among  the  learned 

COMPAKY  *  °  ^ 

haotm  &      Judges  of  the  Court  below.    They  were  not,  I  think, 
coMPAKY.       ^^^^  agreed  as  to  the  distinction  between  the  law  of 
^^^Z^"^''  England  and  that  of  Scotland  respecting  the  contract 
of  sale  upon  the  question  whether  the  property  paases 
by  force  of  the  agreement  or  in  respect  of  deUvery  {a), 
I  think,  however,  they  seem  pretty  nearly  concurrent 
generally  as  to  the  doctrine  of  retention,  lien  and 
stoppage  in  transitu.    But  I  must  say,  after  reading 
the  opinions  of  those  learned  persons^  that  it  is  impos- 
sible to  hold  that  we  have  any  distinct   statement 
showing  whether  the  law  of  Scotland  is  the  same  with 
our  English  law  upon  these  important  matters ;  whether 
it  is  materially  different ;  whether  it  is  different  in  a 
greater  or  less  degree ;  and  also  whether  it  is  different 
in  substance,  or  only  different  in  language. 
'        I  however  concur  in  the  reasons  which  my  noble  and 
learned  friend  has  given  for  holding  that  we  must 
exclude  all  argument  upon  this  part  of  the  case. 

The  Appellants  have  the  right  still  to  impeach  the 
application  of  the  verdict. 

The  case  was  adjourned  from  the  27th  of  February 
1854  to  the  following  day,  for  the  purpose  of  hearing 
counsel  on  the  question  of  law  involved  in  the  applica- 
tion of  the  verdict.  At  the  close  of  the  argument  the 
following  additional  opinions  were  delivered. 

The  Lord  Chancellor  : 
L&rd  Chancellor's       My  Lords,  Hastic  &  Company  had  purchased   from 
the  Mauritius  a  large  quantity  of  sugar,  which  was 
lodged  in  a  bonded  warehouse  at  Glasgow ;  and  they 

(a)  See  Bailey  y,  Culverwell,  2  Mann.  &  Gr.  564,  where  the 
Queen's  Ancient  Serjeant  has  a  valuable  note  on  the  "  Modem 
Doctrine,"  that,  by  bargain  of  sale,  the  property  passes  without 
either  payment  or  delivery. 
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sold  to  Bowie  &  Company  who  afterwards  made  an  *cSSSy* 
undersale  of  about  700  or  800  bags  to  the  Pursuers  hasSb  a 
Melrose  &  Company.  Melrose  &  Company  removed  — 
about  170  bags,  but  left  the  other  591  bags  still  <y««<o«. 
in  the  warehouse  and  still  in  the  name  of  Hastie 
&  Company.  I  should  rather  say  in  the  name  of 
Duncan  Ferguson  &  Company,  who  were  the  agents 
of  Hastie  &  Company ;  it  is  just  the  same  thing,  they 
stood  in  the  name  of  the  seller.  Bowie  &  Company, 
to  whom  Hastie  &  Company  had  sold^  afterwards 
became  bankrupts  while  the  591  bags  of  sugar  re- 
mained unremoved ;  and  so  becoming  bankrupts,  they 
stood  largely  indebted  to  Hastie  &  Company,  not, 
however,  in  respect  of  the  591  bags  of  sugar,  for 
which  it  was  contended,  on  the  part  of  the  Plain- 
tiffs, that  Hastie  &  Company  had  been  paid.  I  will 
assume  the  fact  to  be  so.  Then  the  right  set  up  by 
Hastie  &  Company  was  this — they  said.  Subsequently 
to  the  sale  of  this  sugar  Bowie  &  Company  became 
largely  our  debtors;  and,  by  the  law  of  Scotland,  we 
have  as  against  Bowie  &  Company  a  right  of  reten- 
tion of  these  sugars  although  they  have  been  paid  for, 
in  order  to  have  a  sort  of  security  for  the  debt  which 
afterwards  accrued.  Such  was  the  defence  set  up  by 
Hastie  &  Company."  On  the  other  hand,  Melrose 
&  Company  who  had  purchased  from  Bowie  &  Com- 
pany, said.  We  have  paid  Bowie  &  Company  for 
the  whole  of  these  sugars ;  and  though  we  have  not 
removed  them,  we  might  have  removed  them,  as  we 
have  a  warrant  from  Hastie  &  Company  to  remove 
them.  It  is  hard  that  we  should  lose,  and  that  Hastie 
&  Company  should  be  saved  harmless.  Melrose  & 
Company  therefore  instituted  proceedings  in  the  Court 
of  Session  to  have  this  declaration, — that  the  obstruc- 
tion to  their  removal  of  these  sugars  was  wrongful ; 
secondly,  that  the  parties  who  were  obstructing  should 

8   B 


708  OASES  IN   THE   HOUSE  OF   LORDS. 

'J^JJJ^  no  longer  be  allowed  to  obrtract  them;  and  lastly, 
nxmrnA  ^^^  they  might  recover  damages  in  respect  of  the 
coifFAHT.       obstruction  which  had  occurred. 

epMom.     '      In  order  to  settle  what  the  rights  of  the  parties  were 
the  Court  of  Session  directed  an  issue,  which^  I  agree 
with  the  learned  SoUcitor-General,  may  be  viewed  very 
much  in  the  same  category  as  that  in  which  an  action 
for  trover  would  have  been  regarded  in  this  conntry; 
upon  which  the  whole  question  of  right  might  be  raised^ 
because,  although  the  conclusions  of  the  summons  are 
divided  into  three  heads, — ^in  truth  the  case  all  depends 
upon  the  one  question.  Whether  there  does  exist  by 
the  law  of  Scotland  the  right  of  retention  which  is 
contended  for  by  Hastie  &  Company. 

The  Court  directed  an  issue^  and  the  terms  of  the 
issue  were^  ''  Whether  the  Defenders  wrongfully  pre- 
vented or  obstructed  the  Pursuers  in  removing  591 
bags  of  sugar,  or  any  part  thereof,  from  the  bonded 
warehouse  in  which  they  were  deposited.''  The  case 
was  tried,  and  the  learned  Judge  who  presided,  sub- 
stantially directed  the  jury  that  they  ought  to  find  for 
the  Defenders,  because  he  held  that  the  right  did  exist 
for  which  the  Defenders  contended.  I  do  not  mean  to 
say  that  he  put  it  in  that  language,  but  that  was, 
substantially,  the  direction  which  he  gave.  The 
counsel  for  the  Pursuers  excepted;  and  undoubtedly 
the  propriety  of  that  direction  involved  the  whole 
question  in  the  cause.  Therefore  the  learned  counsel 
for  the  Pursuers  at  the  trial  put  the  matter  exactly 
upon  the  proper  footing.  The  learned  Judge  stated  to 
the  jury  what  he  conceived  the  law  to  be ;  the  Pursuers 
objected  to  that  statement  of  the  law,  and  took  the 
proper  course  for  bringing  the  matter  into  the  course 
of  judicial  investigation  by  excepting  to  the  direction 
of  the  learned  Judge.  The  learned  Judge  persisted  in 
that  direction,  and  the  jury  consequently  found  for  the 
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Defenders.    A  Bill  of  Exceptions  was  brought  before 
the  Court  of  Session,  and  there  the  question  of  the      nAnim  a 
propriety  of  that  direction,  or  in  other  words,  the      ^^^^Jf;^- 
question,  whether  there  does  or  does  not  exist  by  the       opimion. 
law  of  Scotland  the  right  of  retention  contended  for, 
was   elaborately  argued.     The  learned  Judges  were 
equally  divided ;  and  then,  pursuantly  to  the  statute, 
they  called  in  the  assistance  of  three  learned  Judges 
from  the  other  division.     Of  the  seven  Judges  five 
were  in  fJEivour  of  the  ruling  of  the  learned  Judge 
who  tried  the  case;  that  is,  in  favour  of  the  Re- 
spondents, and  the  two  other  Judges  were  of  the 
opposite  opinion ;  so  that  there  was  a  large  majority 
for  the  Respondents. 

Now,  my  Lords,  what  was  the  course  for  the  Appel- 
lants to  take  if  they  were  dissatisfied  with  this  decision? 
There  can  be  no  doubt  about  it,  because  the  statute 
expressly  points  out  that  within  a  certain  limited  time 
they  are  entitled  to  come  by  way  of  appeal  to  your 
Lordships'  House.  They  would  have  had  advantages 
which  no  other  class  of  Appellants  enjoy,  because 
their  cause  would  have  been  advanced  by  reason  of 
the  nature  of  the  appeal;  being  of  a  sort  not  to  brook 
delay.  They  would  have  advantages  given  to  them, 
not  by  the  rules  of  your  Lordships'  House,  but  actually 
by  statute. 

They  presented  a  petition  of  appeal  against  the 
interlocutor  which  overruled  the  exceptions  and  con- 
firmed the  learned  Judge's  ruling ;  and  also  against  the 
final  decree  of  the  Court  applying  the  verdict. 

Now  this  House  intimated  yesterday,  and  indeed 
finally  decided,  that  so  far  as  this  was  an  appeal  against 
the  exceptions,  or  rather  against  the  interlocutor  over- 
ruling the  exceptions,  the  Pursuers  had  not  a  locus 
standi  here,  because  they  had  not  come  within  the  time 
limited  by  the  statute. 

3  B  2 
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mklboma         Mr.  Anderson,  on  the  part  of  the   Pursuers,  has 

Company  '  *  ' 

haotie  ft      argued  the  case  at  great  length  to-day ;  and,  I  con- 
coMPAKY.       £jggg^  ^^  ^^^  ^jj^g  J  ^^^  ^  doubt  whether   he    was 

oputkl^  not  right  to  this  extent,  that  we  ought  to  send  this 
matter  back  to  have  that  cleared  up  which  seemed  at 
the  first  blush  to  be  an  obscurity  in  the  verdict ;  but 
I  have  now  come  to  the  conclusion  that  that  impression 
was  erroneous. 

The  Pursuers  are  in  the  character  of  actors ;  and  the 
Defenders,  Hastie  &  Company,  are  the  reu  The 
actor  and  the  reus  are  always  in  this  position.  If  the 
actor  does  not  make  out  his  case  the  reus  is  entitled 
to  have  an  absolvitur.  The  question  is  not  whether 
the  verdict  sustains  the  case  of  the  reus ;  but  whether 
it  makes  out  that  of  the  actor.  The  Defenders  have 
a  right  to  say.  We  are  entitled  to  an  absolvitur^  not 
because  we  have  established  anything,  but  because  the 
Pursuers  have  established  nothing. 

The  Pursuers  say,  We  are  entitled,  first  of  all,  to  have 
a  declaration  that  the  Defenders  have  been  wrong  in 
obstructing  us  heretofore ;  secondly,  we  are  entitled 
to  an  injunction  or  an  interdict  to  prevent  our  being 
restrained  for  the  future ;  and  thirdly,  we  are  entitled 
to  damages  for  what  you  have  done.  The  jury  found 
that  the  Pursuers  had  never  been  wrongfully  obstructed 
at  all.  How  does  that  establish  the  afiSrmative  of 
either  of  your  propositions  ?  Mr.  Anderson  felt  the 
force  of  that  observation,  but  said — ^^  I  think  the  case 
ought  to  be  remitted  to  the  Court  of  Session  to  have 
some  further  inquiry.^*  Why  ?  The  issue  was  an 
issue  settled  by  the  Court,  against  which  there  was  no 
appeal.  And  here  I  must  remark  that  there  is  no 
authority  for  the  suggestion  thrown  out  in  argument 
at  the  Bar — that  you  cannot  have  an  appeal  from  an 
interlocutor  settling  an  issue.  That  is  a  complete 
mistake.     This  House  never  could  have  meant  to  lay 


GASES   IK  THE   HOUSE   OF   LORDS.  711 


Mblboss  it 
Company 


down  any  such  proposition.    What  the  grounds  were 
upon  which  the  appeal  was  rejected  in  that  case,  I      uaJtIka 
know  not.      But  the  provisions  of  the  statute  are      compaky 
plain.     With  reference  to  an  interlocutor  directing        <fpvtwn. 
that  a  matter  shall  be  tried  by  issue^  they  enact  that 
there  shall  be  no  appeal ;  but  with  regard^  to  an  inter- 
locutor  settling  what  the  isme  $hall  be,  there  is  no 
statuteable  objection  to  an  appeal ;   and  this  House 
could  never  lay  down   any  rule   so  preposterous  as 
that  it  should  not  be  the  subject  of  appeal,  when,  in 
truth,  the  whole  merits  of  a  cause  might  be  involved 
in  such  an  interlocutor. 

Now,  my  Lords,  how  does  this  matter  stand  after 
getting  rid  of  so  much  of  the  appeal  as  relates  to  the 
Bill  of  Exceptions  ?  The  only  remaining  complaint  is, 
that  the  Court  miscarried  in  applying  the  verdict — that 
is  to  say,  looking  to  the  verdict,  they  ought  not  to  have 
said  The  Defenders  are  to  be  absolved.  But  how  could 
they  say  anything  else?  Even  the  learned  Judges, 
constituting  the  minority  in  the  Court  below,  are  of 
opinion  that  no  other  course  could  have  been  taken. 

In  my  opinion,  the  Court  of  Session  came  to  the 
only  conclusion  they  could  arrive  at,  and  consequently 
this  appeal  is  altogether  unfounded.  I  shall  therefore 
move  your  Lordships  that  it  be  dismissed,  and  that  the 
judgment  of  the  Court  of  Session  be  affirmed.  But, 
my  Lords,  in  so  moving,  I  wish  it  to  be  distinctly 
understood  that  this  House  does  not  mean  to  express 
any  sort  of  opinion,  one  way  or  another,  upon  the  very 
important  question,  whether  by  the  law  of  Scotland 
there  does  or  does  not  exist  the  right  of  retention 
which  is  contended  for  in  this  case. 

The  Lord  Brougham  : 

My  Lords,  I  take  the  same  view  of  the  question  as  *^ jJJ22?^'* 
that  which  is  taken  by  my  noble  and  learned  friend. 


&e  zaiC,  aft  j'^r  Lcr&miw  kmw,  of  a 

of  tiuts  rsces::xii.  B^xetz:^  lae  vroB^falneK  of  it 
xnd  adirxf^e  t&e  ndk:  vgikai  isve  bem  in  sazn  aavl 
tahftaziee  ftpicai^XoC  ^uilij.  If  liie  verficc  Iiad  been 
for  tiie  Ilefe&dszxt,  aecmi^  up  tbe  pk&  of  Not  gmhr; 
ttum  tfae  Cocot  waaid  lore  kad  to  apptr  that  Tcrdicty 
that  it  to  toy,  wheti^er  the  postea  dould  be  grren  to 
tfae  Flaiatiff  03^  to  the  Defendant.  It  is  just  the  positioii 
in  wfakh  the  Caait  of  Session  stood  in  applying  the 
special  Terdict  here.  The  Court  would  faaTe  said, 
'^'erdict  for  the  Defiendant— Postea  to  the  Defendant;'' 
that  would  haye  been  applying  the  yerdict,  and  that 
would  Iiaye  made  an  end  of  the  causey  as  /Att  makes  an 
end  of  the  canse. 
My  hordB,  I  entirely  agree  with  what  my  noble  and 
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learned  firiend  has  said  respecting  the  exclusion  of  all 
opinion  on  the  part  of  this   House  upon  the  very      HASTisik 
important  question  of  Scotch  law  which  is  raised  by         ^^• 
these  exceptions,  and  into  which  I  lamented  yesterday       opinion. 
that  we  were  precluded  firom  entering. 

Appeal  dismissed,  and  Interlocutors  affirmed,  with 
Costs. 


Clark,  Grey,  &  Woodcock — Richardson,  Loch,  & 
McLaurin. 
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DUDGEON  AND  MARTIN,     .        .        Appkllanm. 
THOMSON  AND  PATRICK,    .        .        Rkspondento. 

1854. 

21th,  2m,  and    Jurisdiction, — Where  the  Court  below  have  acted  as   arbi- 
la  Avgui,  trators,  there  can  be  no  review  bj  the  House  of  Lords. 

Where  the  parties  agree  to  a  particular  decision,  there  can  be 
no  appeal  from  it. 

Where  in  the  exercise  of  its  proper  jurisdiction  the  Court 
below  has  only  one  course  of  proceeding  preparatory  to  its 
decision,  and  the  parties  agree  to  a  deviation,  thereby  giving 
the  Court  a  power  which  it  otherwise  would  not  have  pos- 
sessed— no  appeal  will  lie. 

But  where  in  the  exercise  of  its  proper  jurisdiction  the  Court 
below  has  the  option  of  two  or  more  courses  of  proceeding 
preparatory  to  its  decision,  and  the  parties  agree  that  the 
Court  shall  take  one  of  them — an  appeal  will  lie. 

Stewart  v.  Forbes,  1  McN.  &  G.  137,  commented  on ;  Craig 
V.  DuffuSj  6  Bell,  308,  approved. 

Principal  and  Surety, — Doctrine  of  the  Court  of  Session  that 
an  agent  bidding  at  a  sale  by  auction  on  behalf  of  an 
insolvent  principal  whom  he  names,  is  bound  to  put  the 
Vendor  on  his  guard,  or  to  make  good  the  purchase-money 
— not  supported  at  the  bar  of  the  House. 

Hard  Gases  make  Bad  Law, — Explanation  of  thisjmaxim  by 
the  Lord  Chancellor. 

Pleading, — Strictness,  accuracy,  and  precision  of  statement  in 
all  pleadings  recommended. 

Law  Reporting, — Opinion  of  the  Lord  Chancellor  as  to  Law 
Reporting. 

It  was  laid  down  in  the  Court  of  Session  that  if  an 
agent,  bidding  as  snch  for  an  estate,  knows  that  his 
principal,  whose  name  he  discloses,  is  insolvent^  he  is 
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bound  to  apprize'the  Vendor;  and  if  he  fail  to  do  so,    ^^^r„^^ 
he  must  himself  make  good  the  purchase-money.  THOMaoic  akb 

Patrick 

Upon  this  conception  of.  the  law,  the  cause  was 
remitted  to  the  Jury  Office ;  and  ultimately  the  follow- 
ing issues  were  approved  of  by  the  Court  and  directed 
for  trial. 

It  being  admitted  that  the  lands  of  Gartconnel  were  exposed  to 
public  sale,  in  terms  of  the  articles  of  roap,  on  the  22d  day  of  July 
1846y  and  that  the  late  Patrick  Dudgeon,  Writer  to  the  Signet, 
appeared  at  the  said  sale,  and  made  offer  of  25,600/.  for  the  said 
property,  which,  being  the  highest,  was  accepted;  and  it  being 
further  admitted  that  the  said  Patrick  Dudgeon  thereafter  declared 
that  he  had  purchased  the  said  property  for  Henry  Gordon,  Esq., 
and  bound  the  said  Henry  Gordon,  his  heirs  and  successors,  to 
implement  and  fulfil  the  whole  articles  and  conditions  of  sale,  in 
terms  of  the  minute  annexed  to  the  said  articles  of  roup ;  and  it 
being  farther  admitted,  that  sequestration  of  the  estates  of  the  said 
Henry  Gordon,  under  the  Bankrupt  Act,  was  awarded  on  the  30th 
November  1847 :  it  being  further  admitted,  that  the  said  Patrick 
Dudgeon  is  represented  by  the  Defenders,  John  Dudgeon,  and 
Thomas  Martin,  his  trustee  :— 

1.  Whether,  in  making  the  said  offer,  and  enacting  the  said 
Henry  Gordon  as  purchaser,  the  said  Patrick  Dudgeon  was  making 
the  said  purchase  substantially  for  his  own  benefit ;  and  whether 
the  Defenders,  as  the  representatives  of  the  said  Patrick  Dudgeon, 
are  liable  to  implement  and  fulfil  the  conditions  and  articles  of  sale, 
and  have  failed  therein,  to  the  loss,  injury,  and  damage  of  the 
Pursuers  ?    Or, 

2.  Whether,  if  the  purchase  was  made  for  the  said  Henry  Gordon, 
the  said  Patrick  Dudgeon,  while  making  said  offer  for  him,  and 
enacting  him  as  purchaser,  was  in  the  knowledge  that  the  said  Henry 
Gordon  was  wholly  unable  to  fulfil  and  implement  the  said  obligation 
as  purchaser  ;  and  whether  the  Defenders,  as  the  representatives  of 
the  said  Patrick  Dudgeon,  are  liable  to  implement  and  fulfil  the 
conditions  and  articles  of  sale,  and  have  failed  therein,  to  the  loss, 
injury,  and  damage  of  the  Pursuers  ? 

3.  Whether  the  said  Patrick  Dudgeon  undertook  to  the  Pursuers 
to  become  cautioner  or  security  for  the  payment  of  the  price  of  the 
said  lands ;  and  the  said  Defenders,  as  his  representatives,  are  in- 
debted, and  are  resting  owing  to  the  Pursuers  the  sum  of  25,600/., 
or  any  part  thereof,  with  interest,  &c.  as  libelled  f 

At  the  trial  before  the  Lord  Justice-Clerk  (Hope)  and 
a  jury^  while  the  Dean  of  Faculty  was  opening  the  case 
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of  the  Defender,  the  learned  Judge  threw  out  a  sugges- 
tion which  induced  the  counsel  on  both  sides  to  sign  a 
minute  or  memorandum  in  the  following  terms  : 

In  respect  that  the  Lord  Justtce-Ckrh  stated,  during  the  speech 
of  the  Defender,  that  he  ^as  satisfied  the  case  was  not  one  well 
fitted  for  a  juiy,  in  which  opinion  the  jury  expressed  their  entire 
concurrence,  the  parties  agreed  to  discharge  the  jury  in  order  that 
the  case  should  go  back  to  the  Court  for  decision  on  the  questions 
stated  in  the  issues,  upon  the  evidence  in  the  Judge's  notes ; — all 
questions  of  damage  therein  inyolved  having  been  previously  with- 
drawn from  the  jury,  and  made  the  subject  of  judicial  reference. 

After  the  cause  had  been  thus  sent  back,  counsel  were 
heard  before  the  Court  upon  the  questions  in  the  issues, 
and  upon  the  evidence  in  the  Judge's  notes ;  and  the 
following  interlocutor  was  pronounced : 

4tA  June,  1851.— The  Lords  having  considered  the  questions 
stated  in  the  issues  upon  the  evidence  in  the  Judge's  notes,  and 
heard  parties  thereon,  find  on  the  first  issue,  that  in  making  the 
offer  referred  to  in  the  admissions  prefixed  to  the  issues,  and  enact- 
ing Heniy  Gordon  as  purchaser,  the  deceased  Patrick  Dudgeon  was 
not  making  the  said  purchase  substantially  for  his  own  benefit,  and 
that  the  Defenders,  as  the  representatives  of  the  said  Patrick 
Dudgeon,  are  not  liable  to  implement  and  fulfil  the  conditions  and 
articles  of  sale,  and  have  not  failed  therein  to  the  loss,  injury, 
and  damage  of  the  Pursuers :  find  on  the  second  issue,  that  the 
said  Patrick  Dudgeon,  while  making  the  said  offer  for  the  said 
Henry  Gordon,  and  enacting  him  as  purchaser,  was  in  the  know- 
ledge that  the  said  Henry  Gordon  was  wholfy  unable  to  fidfil  and 
implement  the  said  Migation  as  purchaser ,  and  that  the  Defenders, 
as  the  representatives  of  the  said  Patrick  Dudgeon,  are  liable  to 
implement  and  fulfil  the  conditions  and  articles  of  sale,  and  have 
failed  therein  to  the  loss,  injuiy,  and  damage  of  the  Pursuers  :  find 
separcaim,  on  the  third  issue,  that  the  said  Patrick  Dudgeon  under- 
took to  the  Pursuers  to  become  cautioner  or  security  for  the  pajrment 
of  the  price  of  the  said  lands«  and  the  said  Defenders,  as  his  repre- 
sentatives, would  on  that  gfound  be  liable  for  the  said  price. 

Against  this  judgment,  or  award,  or  finding,  and 
against  the  two  preceding  interlocutors  the  present 
appeal  was  taken. 

The  Solicitor-General  (Sir  Richard  Bethett),  and  Mr. 
Anderson,  for  the  Appellants :  The  issues  sent  to  trial 
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were  irrelevant.  There  was  no  ground  for  fixing  the 
agent  with  liability.  He  was  not  bound  to  disclose 
the  circumstances  of  his  principal.  He  mentioned  his 
name  at  the  auction,  and  the  vendors  might  have 
objected  if  they  had  thought  proper.  Legal  liability  on 
the  part  of  the  agent  there  could  be  none,  but  an 
attempt  was  made  to  show  a  sort  of  equitable  obligation. 
The  Lord  Justice-Clerk  (a)  had  said  that  it  was  a  breach 
of  duty  in  an  attorney,  bidding  for  his  client,  not  to 
have  disclosed  his  insolvency.  But  where  was  the 
authority  for  such  a  proposition  ?  On  this  point  there 
was  no  difiference  between  the  law  of  England  and  that 
of  Scotland.  There  was  no  contract  express  or  im- 
plied binding  the  attorney;  nor  were  there  any 
allegations  in  the  record  from  which  liability  against 
him  could  be  inferred.  The  Court,  however,  had  held 
the  averments  relevant,  and  had  sent  the  case  to  a 
jury;  and  there  could  be  no  appeal  from  orders  direct- 
ing issues.  But  the  interlocutor  sending  the  case  to  the 
jury  roll  was  virtually  an  ascertainment  of  the  rele- 
vancy ;  and  brought  the  case  within  the  rule  laid  down 
in  Kirkpatrick  v.  Irving  (b),  where  Lord  Brougham 
said,  that  ''no  valid  judgment  could  pass  unless  there 
were  in  the  record  enough  to  support  it"{c). 

It  would  be  contended  on  the  other  side  that  the 
orders  complained  of  were  pronounced  mforo  domesticoy 
and  not  in  the  ordinary  course  of  public  jurisdiction. 
A  case  which  ought  never  to  have  been  reported, 
Stewart  v.  Forbes  (cQ,  before  Lord  Cottenham,  gave  some 
countenance  to  this  contention— and  was  in  tact  the 
parent  of  all  the  fallacies  on  which  the  Bespondents 
were  to  rely.  There  the  Court  was  entitled  to  exercise  a 


DUSOBOV  AXD 
MABTXir 


Thomson  ahd 
Patrice. 


(a)  Sec.  Ser.,  vol.  xiii.  p.  1034.  {b)  6  Bell,  213. 

(c)  The  Solicitor-General  here  suggested  that  it  ought  be  fit  to 
rep^  the  section  of  the  statate  which  interdicts  appeals  from  orders 
sending  cases  to  trial  by  jury.  (d)  1  McN.  &  0. 137. 
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discretion  whether  to  direct  an  issne  or  not.  But  Lord 
Cottenham  went  on  the  idea  that  Sir  Launcelot  Shad- 
welly  whose  decision  he  was  reviewing^  had  no  authority 
to  do  what  he  did  without  the  consent  of  parties.  This 
was  a  mistake.  The  marginal  note  of  the  Report 
affirms^  that  '^  if  a  case  involves  matter  which  can  only 
be  properly  tried  by  a  jury,  and  on  the  hearing  in  the 
Court  below  the  Judge  by  the  consent  of  the  parties 
decides  the  question  at  issue^ — ^the  decision  cannot  be 
made  the  subject  of  appeal/' 

[The  Lord  Chancellor:  If  the  Court  had  no  power 
except  by  consent^  that  proposition  would  have  been 
safe  enough.] 

[Mr.  Rolt,  for  the  Respondents^  interposing :  That, 
my  Lords,  is  the  case  here.] 

[The  Lord  Chancellor:  If  there  had  been  two 
modes  of  proceeding,  and  the  parties  had  agreed  that 
one  of  them  should  be  taken, — ^then,  I  should  say,  that 
an  appeal  would  have  lain.] 

We  contend  that  there  was  nothing  done  by  Sir 
Launcelot  Shadwell  in  Stewart  v.  Forbes  lUtra  the 
ordinary  vires  of  the  Court. 

The  other  side  will  doubtless  rely  on  Craig  v. 
Duffus  {a);  but  that  case  was  special  and  does  not  apply. 
The  Court  retained  its  power  notwithstanding  the  remit 
to  the  jury;  and  when  the  cause  came  back,  it  resumed 
its  original  jurisdiction,  Lanark  v.  Hutcheson  (A), 
Matliesony.Ross  [c)fRiLSsellv.  Crichton  (rf),  Galbraith  v. 
Armour  {e). 

Mr.  Rolt  and  Mr.  Roundell  Palmer,  for  the  Respon- 
dents :  This  is  a  case  of  conventional  jurisdiction.  If 
any  one  of  the  parties  had  said,  "  We  don't  consent," 
the  Court  below  would  have  had  no  power.  The  '^notes'' 
of  the  learned  Lord  Jtcstice-Clerk  might  have  been  in 


(a)  6  Bell,  308. 
(d)  2  Bell,  81. 


{b)  2  Sh.  Ap.  Ca.  386. 


(c)  6  Bell,  374. 
(e)  4  Bell,  374. 
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short-hand.  Could  the  Court  have  discharged  the  jury 
without  the  consent  of  parties?  Clearly  not.  Then 
there  was  no  authority  but  that  given  by  agreement. 
Stewart  v.  Forbes  shows  that  there  cannot  be  an  appeal 
in  such  a  case.  There  the  Vice-chancellor  xeqmiedL  the 
consent  of  parties  to  try  the  question  without  an  issue. 
Craig  v.  Duffus  is  not  so  strong  as  this  case  (a). 

The  Solicitor-General,  in  reply:  The  relevancy  was 
in  effect  disposed  of  by  the  sending  the  case  to  the  issue 
clerks  after  hearing  argument  and  appointing  argu- 
ment on  the  very  question  of  relevancy.  The  exclusion 
of  an  appeal  is  therefore  most  mischievous. 

The  Court  of  Chancery  often  says — ^this  is  a  legal 
question.  But  it  is  not  therefore  necessarily  obliged  to 
send  the  case  to  a  Court  of  law.  The  parties  may  be 
desirous  to  leave  the  law  and  the  facts  to  the  equity 
Judge. 

[The  Lord  Chancellor  :  The  usual  note  or  me- 
morandum made  is  "  the  parties  not  desiring  an 
issue,"  fee.] 

We  admit  that  you  cannot  appeal  where  you  have 
agreed  to  the  very  thing.  The  consent  here«  however, 
was  not  to  a  particular  order,  but  that  a  certain  course 
should  be  taken.  The  appeal  in  Stewart  v.  Forbes  was 
not  for  want  of  an  issue,  but  against  the  Vtce-Chan^ 
cellofs  order.  So  in  the  present  case,  we  do  not 
complain  of  what  was  done  at  the  trial,  any  more  than 
the  Appellant  in  Stewart  v.  Forbes  complained  of  the 
agreement  to  dispense  with  an  issue.  What  we  com- 
plain of  is  the  judgment  of  the  Court.     To  make  a 

(a)  The  Respondent's  counsel  did  not  insist  on  the  point  relied 
upon  in  the  Court  of  Session—namely,  the  agent's  supposed  liability 
for  not  disclosing  his  principal's  insolvency.  In  Ex  parte  Hartop, 
12  Ves.  352,  Lord  Chancellor  Erskine  says:  "  No  rule  of  law  is 
better  ascertained  or  stands  on  a  surer  foundation  than  this,  that 
where  an  agent  names  his  principal,  the  principal  it  responsible,  not 
the  agent." 


DnxiBOir  and 
Martik 


Tbomboh  and 
Pateicx. 
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short  cat  for  the  purpose  of  sooner  arriyiii^  at  the 
result  involved  no  consent  as  to  what  that  result  should 
be.  Nor  did  any  one  dream  that  the  Court  was  to  sit 
otherwise  than  as  a  public  tribunal. 

Lord  Cottenham  saw  his  mistake  in  Stewart  v. 
Forbes^  and  by  a  very  ingenious  suggestion  saved  the 
parties  from  the  consequences  of  his  error. 

Craig  v.  Duffus  went  on  very  peculiar  grounds.  I 
was  of  counsel  in  it ;  and  I  have  to  lament  that  in 
Mr.  Bell's  report  one  point  of  great  importance  is 
omitted;  whereas  in  the  Scottish  Jurist  (a)  it  is  given 
very  fully,  and  with  an  accuracy  for  which  I  can 
vouch  (&].  Lord  Cottenham  w^it  on  the  circum- 
stance that  the  House  of  Lords  could  not  follow  the 
course  which  had  been  taken  in  the  Court  below.  This 
House,  he  said,  could  not  institute  '^  an  inspection  of 
the  cylinders,*'  &c. 


opinion. 


The  LoBD  Chancellor  (c)  : 

My  Lords,  the  Respondents,  being  trustees  under 
an  Act  of  Parliament  for  the  sale  of  an  estate^  on 
the  22nd  of  July  1846,  put  it  up  for  sale  by  public 
auction,  in  pursuance  of  their  trust.  Mr.  Dudgeon, 
a  Writer  to  the  Signet,  agent  for  a  Mr.  Henry 
Gordon,  attended,  and  was  declared,  as  the  highest 
bidder,  to  be  the  purchaser  at  the  sum  of  25,600/. ;  but 
he  was  admitted  to  sign  the  contract  on  behalf  of  Mr. 
Gordon. 

It  was  one  of  the  conditions  of  sale,  that  the 
purchaser  should  within  ten  days  find  security  by 
bond  for  payment  of  the  purchase-money.  On  the 
25th  of  July,  Mr.   M'Ewen,  agent  for  the  vendors, 

(a)  1849,  vol.  21,  p.  209. 

(b)  See  the  Lord  Chancellor's  remarks  on  Mr.  Bell's  report  of 
Craig  v.  Duffus,  infra,  p.  723. 

(c)  Lord  Cran worth. 


Patbxck. 
Lord  Chancellor's 
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wrote  to  Mr.  Dudgeon  thus :   "  1  will  thank  you  to    ^^"'^SUS!^ 
inform  me  who  are  to  be  cautioners  for  payment  of   thomtoh  axd 
the  price  of  the  property  that  the  draft  bond  of  caution 
may  be  immediately  prepared  and  sent  for  revisal.'^ 

Mr.  Dudgeon  on  the  28th  answered :  "  I  beg  to 
say  that  I  am  quite  ready  to  grant  my  obligatory  letter 
in  such  terms  as  may  be  wished  by  Mr.  Patrick^  if  he 
will  accept  of  my  obligation.  I  submit  that  there  is 
no  necessity  for  incurring  the  expense  of  the  bond^  and 
that  the  proposed  obligatory  letter  by  me^  if  accepted 
of^  will  be  held  as  sufficient  intermediate  security  until 
discharges  of  the  entailer's  debts  are  produced^  duly 
executed  and  recorded.  Do  not  press  for  a  bond^  it  is 
an  unnecessary  expense,  but  I  am  perfectly  willing  to 
give  you  a  letter.'* 

Next  day,  the  29th,  Mr.  M'Ewen  wrote,  saying: 
"  It  would  have  been  more  satisfactory  to  have  got  a 
bond  in  common  form,  since  Mr.  Patrick  is  not  in 
town,  which  would  have  taken  all  responsibility  off  me. 
If  you  grant  any  letter,  it  must  be  without  prejudice  to 
your  own  and  Mr.  (Gordon's  obligations,  and  I  must  be 
considered  firee  to  require  implement  in  the  same 
manner  as  if  such  letter  had  not  been  given.  With 
every  desire  to  meet  your  view,  it  would  not  be  correct 
in  me  to  tie  myself  up  in  any  way  whatever.*' 

Mr.  Dudgeon  having  died  and  Mr.  Oordon  having  got 
into  very  great  difficulties,  the  vendors  have  instituted 
this  suit  seeking  to  fix  Mr.  Dudgeon's  representatives 
with  the  liability  for  this  purchase-money;  and  they  seek 
to  fix  them  upon  three  grounds :  First,  they  say  that 
Mr.  Dudgeon  was  himself  the  purchaser;  secondly,  that 
even  if  he  was  acting  only  as  agent  for  Mr.  (Gordon,  he 
knew  that  Mr.  (Gordon  was  incompetent  to  complete 
this  purchase,  and  he  ought  to  be  considered  as  re- 
sponsible by  reason  of  his  having  virtually  represented 
Mr.  Crordon  as  a  solvent  man,  when  in  truth  he  was  not 
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^^JSTi/*^    80 ;  and  thirdly,  they  say  that  he  actually  agreed  to  give 

Thomson  and    securfty.    Therefore  they  contend  that  the  purchase 

—  '       not  havins  been  completed,  the  representatives  of  Mr. 

f^pwMn,       Dudgeon  are  now  bound  to  make  good  so  much  of  the 

purchase-money  as  shall  not  have  been  produced  upon 

the  re-sale;  the  difference  being  6000/. 

The  Court  of  Session  sent  the  case  to  a  jury  to  try 
three  different  issues :  First,  whether  in  making  the 
offer  Mr.  Dudgeon  was  making  it  for  himself;  secondly, 
whether  he  knew  that  Mr.  Gordon  was  incompetent  to 
complete  the  purchase ;  and  thirdly,  whether  Mr. 
Dudgeon  undertook  to  become  security  for  the  pay- 
ment  of  the  price.  Upon  these  three  issues  the  parties 
went  down  to  trial. 

Certainly,  my  Lords,  this  was  not  a  very  fit  case  to 
send  to  a  jury,  because  the  whole  question  depended 
not  upon  oral  testimony,  but  upon  the  construction  to  be 
put  upon  a  voluminous  correspondence,  a  great  portion 
of  which  had  as  little  to  do  with  the  real  merits  of  this 
case  as  with  the  case  which  was  last  heard  before  your 
Lordships,  or  with  the  one  that  may  next  come  before 
you.  But  a  jury  trial  having  been  directed,  all  these 
documents  were  put  in  evidence,  when  it  was  sug- 
gested, '^This  is  a  very  absurd  case  to  leave  to  a  jury.'* 
It  was  therefore  agreed  that  it  should  go  back  to 
the  Court  for  decision  on  the  questions  stated  in  the 
issues,  and  upon  the  evidence  in  the  Judge's  notes. 

Upon  this  agreement  the  Court  found  against  the 
Pursuers  upon  the  first  issue ;  that  is,  they  found  that 
Mr.  Dudgeon  did  not  purchase  on  his  own  account ; 
but  secondly  they  found  him  liable  because  he  was  in 
the  knowledge  that  Mr.  Gordon  was  unable  to  fulfil 
the  obligation;  and  then  they  "found  separatim  on 
the  third  issue/*  that  the  said  Patrick  Dudgeon  under- 
took to  the  Pursuers  to  become  cautioner  or  security 
for  the  payment  of  the  price  of  the  said  lands,  and  the 
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said  Defenders,  as  his  representative,  would  on  that    ^^j^^^ 
ground  be  liable  for  the  said  price/'  thowiok  awd 

My  Lords,  I  am  of  opinion  that  what  the  Court  of        ^J^- 
Session  did  in  this  case  was  out  of  the  ordinary  course        opinum. 
of  their  procedure,  and  that  to  review  their  decision  is 
consequently  beyond  your  Lordships'  jurisdiction. 

The  case  of  Craig  v.  Duffus,  which  was  decided  by 
this  House  in  1849,  can  scarcely  be  distinguished  from 
the  present.  There  the  parties  chose  to  arrange  for 
themselves  that  the  case  should  go  back  and  be  tried 
and  decided  by  the  Court,  although  there  had  been  a 
direction  for  it  to  be  sent  to  a  jury.  And  this  House, 
your  Lordships  said,  ought  not  to  entertain  an 
appeal  from  that  which  was  in  truth  the  decision  of 
arbitrators. 

The  learned  Solicitor-General  having  just  now  re- 
ferred to  the  report  of  that  case  by  Mr.  Bell,  and 
having  contrasted  it  with  the  Report  in  the  Scottish 
Jurist,  the  accuracy  of  which  he  in  some  degree  vouched 
for,  having  been  himself  counsel  in  it,  I  must  take 
leave  to  say  that  the  two  reports  are  identical  as  to  the 
right  to  hear  the  appeal.  They  are  evidently  taken 
from  the  same  short-hand  writer's  note.  It  is  true 
Mr.  Bell  gives  only  so  much  as  relates  to  the  right  to 
appeal,  which  was  the  legal  point  that  was  decided; 
whereas  the  Scottish  Jurist  goes  on  to  state  something 
which  was  said  by  Lord  Cottenham  as  to  the  facts  of 
the  case,  but  which  had  nothing  to  do  with  the  legal 
decision,  as  Lord  Cottenham  expressly  says.  "  It  may 
be  satisfactory  to  the  parties,*'  says  Lord  Cottenham, 
"  to  know  that  I  have  looked  into  this  mass  of  three 
hundred  folio  pages  of  evidence,  and  in  my  opinion  there 
would  have  been  no  diflFerence  if  we  had  gone  into  the 
facts,  because  in  my  opinion  the  case  was  quite  rightly 
decided."  In  order  that  there  might  be  no  mistake 
he  added,  ^'  Forming  the  best  opinion  I  can  upon  the 

3  o 
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DuTOiBoir^AKD    evidence  as  I  find  it  in  those  three  hundred  folio  pages, 
tboiwoh  ahd    ^^^  looking  at  the  opinions  of  the  persons  of  science 


Patrick. 
Lord  Ohancellcf's 


who  have  been  examined,  and  of  the  learned  Judges 
who  have  commented  upon  what  was  brought  before 
them^  I  have  not  the  least  hesitation  in  saying  that  I 
think  the  Court  below,  upon  the  facts  as  they  appeared, 
came  to  a  right  conclusion.  I  do  not,  however,  think 
it  right  to  dispose  of  the  case  upon  that  ground.  I 
merely  mention  having  investigated  the  evidence  as 
some  satisfaction  to  the  parties,  that  they  can  have  lost 
nothing  by  the  case  being  decided  upon  the  question 
of  jurisdiction,  but  upon  the  question  of  jurisdiction 
I  move  your  Lordships  that  the  decree  appealed  from 
be  affirmed.^'  So  that  Lord  Cottenham  took  the 
greatest  pains  to  show  that  whatever  would  have  been 
the  merits,  it  was  the  want  of  jurisdiction  here,  on 
which  he  moved  your  Lordships  to  affirm  the  interlo- 
cutor which  had  been  pronounced  below ;  and  exactly 
the  same  discrimination  is  observable  in  what  fell  firom 
Lord  Campbell  and  Lord  Brougham,  both  of  whom  are 
reported  upon  this  point  in  the  same  terms  verbatim 
by  Mr.  Bell  and  by  the  Scottish  Jurist,  the  only  diffe- 
rence being  that  in  this  House  the  object  of  the 
reporter  being  to  guide  persons  as  to  the  law,  the  facts 
of  a  case  are  not  always  set  out  at  length.  And  I 
must  take  leave  to  say  that  in  my  opinion  Mr.  Bell 
rightly  understood  his  duty.  We  are  now  overwhelmed 
with  law  Reports ;  and  I  think  that  every  law  reporter 
deserves  well  of  his  country  who  condenses ;  and  that 
he  best  performs  his  duty  who  gives  only  the  pith  of 
what  is  necessary  to  the  decision.  I  must  farther  say 
in  justification  of  Mr.  Bell  that  I  never  saw  anything 
more  accurately  done  than  his  report  of  Craig  v.  Duffus; 
because,  although  he  does  not  inflict  on  his  readers 
that  which  would  be  no  rule  in  other  cases,  he  gives 
a    good    reason    for    his    abstinence;    for   he    says. 
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'^Although  the  Peers   who  spoke   at   delivering  the    ^^'^SguaS/'^ 
judgment  of  the  House  did,  in  consideration  to  the    thomsow  ahd 
Appellants  for   the  protracted   litigation  and  serious       ^^j;^^ 
expense  which  had  been  mcurred,  extend  then:  obser-        i>pinion, 
vations  to  the  merits  of  the  case,  and  express  their 
opinion  that  the  judgment  below  was  in  that  respect 
well-founded,  the  judgment  of  the  House  was  confined 
to   the  objection  upon  the  competency,'^ — no  doubt 
adverting  to  those  words  which    I   have   just  stated 
as  having    fallen   from   Lord  Cottenham;   and   Lord 
Campbell  and  Lord  Brougham  took  exactly  the  same 
view. 

But  the  present  case  is  d  multo  fortiori ;  because  the 
Court  below  having  had  originally  two  modes  of  proceed- 
ing, namely  by  a  jury  trial  or  by  proof  on  commission, 
the  parties  said  in  substance  this :  "  We  will  not  have  the 
case  decided  by  the  jury,  but  the  Judge  who  has  heard 
the  evidence  shall  report  it  to  the  Court,  and  the  Court 
shall  form  their  opinion  upon  the  evidence  just  as  if 
they  were  the  jury/'  This  is  precisely  what  happens  in 
this  country  when  a  verdict  is  taken  subject  to  the 
opinion  of  the  Court  upon  a  case  stated ;  the  arrange- 
ment being  that  "  the  Court  shall  say  upon  reading  all 
the  evidence  whether  the  verdict  ought  to  be  for  the 
one  or  for  the  other,  drawing  such  inferences  of  fact 
from  what  is  proved  as  the  jury  ought  to  have  drawn/' 
In  such  a  case  there  is  no  possibility  of  bringing  the 
decision  by  way  of  appeal  under  review — ^because  the 
parties  have  by  agreement  substituted  the  Court  for  the 
jury,  and  they  are  bound  to  take  for  better  or  for  worse 
whatever  may  be  their  finding  (a). 

That  being  so,  let  us  see  what  it  is  that  the  jury,  L  e, 
the  Court,  have  found  here ;  for  it  is  just  the  same  as  if 
the  jury  had  found  it.     Upon  the  third  issue  it  is  found 

(a)  Vide  '^  The  Common  Law  Procedure  Act  1854,"  sect.  32,  and 
Mr.  Kerr^s  Commentary. 

3  c  2 
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i>uDo»oi»  Ain>    as  a  fact,  "that  Patrick  Dudgeon  tmdertook  to  the 

Martin  '  ® 

thomboh  ahd    Piirsuers  to  become  cautioner  or  security  for  the  pay- 
patwok.       ^^^^  ^f  ^jjg  pj^^g  ^f  ^i^g  lands/'    If  he  did   so,  he  is 

^^^o^toSf^'^*  liable ;  and  the  estate  having  been  resold,  and  there 
being  a  deficiency  of  6000/.  or  6000/.,  he  is  bound  to 
make  it  good.     It  may  be  said  that  this  is  hard — ^but 
Court's  of  Justice  would  get  into  great  difficulty  and 
inconvenience    if   they  listened  too  readily   to   such 
suggestions.     There  is  an  observation,  trite  but  true, 
that  hard  cases  make  bad  law — that  is  to    say,   law 
which  is   soon  found  productive  of   embarrassment, 
because  having  been  warped  to  soften  its  severity  in  a 
particular  case,  it  is  unsuited  for  general  application, 
and  no  one  knows  with  certainty  how    to   proceed 
upon  it. 

But  in  the  present  case  I  do  not  see  that  there 
is  any  great  hardship;  because  Mr.  Dudgeon  was 
mixed  up  with  Mr.  Gordon  in  all  this  transaction.  He 
took  a  deep  interest  in  the  matter,  and  the  finding  is 
that  he  did  agree  to  be  cautioner  or  surety  for  the 
purchase  money.  And  for  the  satisfaction  of  the 
parties,  I  may  observe  that  the  finding  is  one  to  which 
in  point  of  fact  I  should  myself  have  subscribed. 

My  Lords,  the  case  is  now  disposed  of,  unless  your 
Lordships  should  be  of  opinion  that  the  whole  of  these 
proceedings  have  fallen  to  the  ground  as  having  been 
irrelevant.  This  point  was  urged  by  the  learned 
counsel  for  the  Appellants,  who  cited  several  authorities 
in  support  of  their  contention.  *^  It  does  not  matter, 
they  said,  "  what  the  finding  is.  There  is  no  allegation 
in  the  pleadings,  there  is  nothing  in  the  record,  to 
support  such  a  finding.^'  The  question  then  is  whether 
or  not  in  this  summons  and  condescendence  a  case  is 
made  which  warrants  this  finding,  that  Mr.  Dudgeon 
agreed  to  become  cautioner  or  surety. 

Now  upon  that  head  I  think  there  is  no  room  for 
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doubt ;  for  the  summons  and  condescendence,  though    ^^^^J^^/^ 
loosely  framed,  bring  out  I  think  sufficiently  the  point    Thomson  and 
intended  to  be  raised.     Here  however  I  will  remark,         ^J^^ 
even  at  the  hazard  of  that  obloquy  which  attaches  in        opmum. 
the  present  day,  and  not  improperly  attaches,  to  mere 
formalists,  that  I  should  be  glad  to  see  strictness  and 
accuracy  and  precision  of  statement  in  all  pleadings, 
whether  Scotch  or  English,  as  being  in  my  opinion  alike 
conducive  to  the  benefit  of  litigants  and  the  great  con- 
venience of  Courts  of  Justice. 

My  Lords,  before  I  close  the  case  I  will  make  an 
observation  upon  what  is  supposed  to  have  passed  before 
Lord  Coiienham  in  Stewart  v.  Forbes.  What  I  under- 
stand from  that  case  is  this.  The  parties  being  before 
Vice-Chancellor  Shadwell,  desired  him  to  decide  the 
matter  in  controversy  without  sending  it  to  a  jury,  and 
an  order  to  that  effect  was  drawn  up  by  consent  of  the 
parties.  The  Vice- Chancellor  decided  without  sending 
the  case  to  a  jury.  The  parties  who  had  so  asked  him 
to  decide  it,  were  dissatisfied  with  his  decision — ^they 
appealed  to  Lord  Cottenham ;  and  Lord  Cottenham  in 
the  first  instance  said,  upon  the  very  principle  of  Craig 
V.  Duffus  (a),  "  I  cannot  hear  this  appeal,  because  the 
parties  have  agreed  to  leave  the  matter  to  Vice-Chan- 
cellor ShadwelV  Now,  if  it  had  been  so,  I  confess, 
with  all  due  deference,  I  should  not  have  thought  that 
right.  The  Vice-Chancellor  ShadweU  might  have 
decided  it  either  prqprio  vigors,  or  by  sending  it  to  a 
jury — he  was  not  bound  to  one  course.  But  what 
Lord  Cottenham  I  apprehend  really  meant  was, — "I 
will  not  hear  the  case  if  the  question  be  whether  it 
ought  to  have  gone  to  a  jury  or  not — ^because  that  the 
parties  have  precluded  themselves  &om  disputing ;  but 

(a)  Craig  v.  Duffus  was  decided  in  the  House  of  Lords  on  the 
22nd  Feb.  1849.  The  point  arose  in  Stewart  v.  Forhts^  on  the 
18th  Nov.  1848. 
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DuDoiov  AMD    if  I  should  be  of  opinion  that  it  ought  not  to  have  gone 

thomso'w  Ain)    *^  *  J^^> — *^®^  *^®  parties  merely  agreeing  that  it 

patwok.       should  not  go  to  a  jury  was  nothing  at  ,all — they  only 

j^rd  ohane€Uof>9  j^^^^  ^^  ^.j^g^^  which  uiust  havc  been  agreed  to ;  *'  and 

eventually  he  said,  ^^  I  will  hear  it,  because  I  am  quite 

satisfied  that  it  ought  not  to  have  gone  to  a  jury,  and 

it  is  still  open  for  me  to  see  whether  or  not  the  Judge 

has  come  to  a  right  conclusion  in  point  of  fact/^ 

Now  if  that  case  has  gone  further  than  I  have  now 
stated,  I  certainly  desire  not  to  be  precluded  from 
entertaining  and  reconsidering  the  question  hereafter. 
For  it  appears  to  me  that  where,  according  to  the  course 
of  the  Court,  a  Vice-chancellor  may  either  decide  the 
case  himself  or  send  it  to  a  jury,  if  the  parties  say,  as 
they  generally  do,  "  We  do  not  ask  you  to  send  it  to  a 
jury  (that  is  the  way  in  which  it  is  generally  put — ^not, 
*'  We  consent  that  it  shall  not  go  to  a  jury  '^),  we  prefer 
that  you  shall  decide  it,^' — I  say,  my  Lords,  I  should 
very  much  pause  before  I  acceded  to  the  notion  that  a 
wrong  decision  in  point  of  fact  upon  such  a  state  of 
things  could  not  be  reviewed. 

My  Lords,  I  conclude  by  moving  that  the  appeal 
now  before  your  Lordships  be  dismissed  with  costs. 
Appeal  dismissed,  tvith  Costs  {a), 

(a)  The  House  went  on  the  principle  that  it  did  not  possess  the 
jurisdiction  of  review.  The  appeal,  heing  irregular,  was  dismissed ; 
hut  the  interlocutors  or  findings  of  the  Court  helow  were  not 
affirmed.  The  "  minutes  "  however  represent  the  interlocutors  as 
affirmed.  The  point  is  not  very  material ;  because  if  the  House 
could  not  affirm,  the  judgment  would  be  nugatory. 


Maitland  &  Oraham — Richardson,  Loch,  & 
McLaurin. 
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DICKSON  ET  AL.,   ....    Appellants. 
DICKSON, Rbspondknt  (a). 

Intention — Construction,  —  In  Courts  of  Justice  the  word     12th  ^im 
"intention"  means  such  intention  only  as  can  be  deduced  '^'*^* 

from  construction. 

Where  the  language  of  an  instrument,  though  slovenlj 
and  inaccurate,  shows  what  is  meant,  the  Court  will  make 
the  language  bend  to,  and  execute,  the  intention. 

Younger  Children, — The  word  "younger,"  applied  to  classes 
of  children  in  a  settlement,  is  construed  to  mean  posterior, 
or  lower,  in  point  of  limitation.  Thus  where  there  is  a 
provision  for  younger  children,  daughters  will  be  included, 
though  older  than  the  son  taking  the  estate. 

By  the  expression  "  Younger  Children"  is  in  fact  meant 
the  unprovided  for  branches  of  a  family. 

Power  or  Faculty. — A  deed  of  Entail  contained  a  power  to 
make  provision  for  younger  children  other  than  the  child 
who  should  take  the  Estate  ;  but  one  of  the  Tenants  in 
tail  had  only  a  life  interest  given  to  him  by  the  EntaU — 
the  Estate  on  his  death  passing  away  from  his  children  to 
another  set  of  heirs :  Held  that  elder  and  younger  were 
correlative  terms;  and  that  as  none  of  his  children  could 
take  the  Estate,  so  none  of  them  could  be  objects  of 
the  power. 

Semhle — That  the  Aberdeen  Act  5  Geo.  IV.  c.  87,  could  not 
be  applied  to  such  a  case ;  for  the  power  conferred  by  it  to 
make  provision  for  younger  Children  implies  that  the  elder 
takes  the  Estate. 

The  deed  of  entail  in  the  pleadings  mentioned^  gave 
a  power  or  faculty  to  grant  bonds  of  provision  to 

(a)  Reported  in  the  Sec.  Ser.,  vol.  xiii.  p.  1291  (3  July  1851). 
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DioKBow  rp  AL.  younger  children  other  than  the  heir  taking  the  estate. 
DicKBON.  Major  Dickson  was  an  heir  of  entail,  but  for  life  only. 
None  of  his  children  were  called  to  the  succession, 
and  the  estate  on  his  death  passed  to  a  different  set 
of  heirs.  He  had  two  children,  a  son  and  a  daughter  ; 
and  the  question  was  whether  an  attempted  execution 
in  their  favour  of  the  power  or  faculty  was  valid.  The 
Court  of  Session  held  that  it  was  not.  The  children 
appealed. 

Sir  Fitzroy  Kelly  and  Mr.  Roltf  for  the  Appellants. 
The  Solicitor-General  {Sii  Hichard  Bethell),  and  Mr. 
Anderson,  for  the  Respondent. 

The  Lord  Chancellor  {a) : 
Lord  Chancellor's      ff  jjig  casc  has  bccn  Said  to  involve  a  question  of  inten- 

opmwn.  * 

tion.  But,  my  Lords,  if  by  "intention''  is  meant 
something  different  from  construction,  then  I  should 
say  that  this  is  not  a  question  of  intention, — for  only  in 
so  far  as  you  can  deduce  intention  from  construction  is 
it  a  question  of  intention. 

Major  Dickson  had  two  children,  a  son  and  a 
daughter;  and  the  argument  of  the  Appellants  is,  that 
having  succeeded  to  the  estate,  he  had  a  power  of 
granting  a  bond  of  provision  to  these  children.  Under 
the  entail  he  had  no  such  power.  The  language  is  not 
that  each  person  who  succeeds  is  to  have  power  to 
grant  bonds  to  the  younger  children,  but  to  grant 
bonds  to  the  younger  children  "  other  than  the  heir  in 
the  said  lands  and  estate."  The  expression,  though 
inartificial,  clearly  means  children  younger  than  the 
child  who  shall  be  the  heir. 

Now  it  has  been  well  settled  by  decisions  in  this 
country  (and  the  same  rule,  for  the  same  reason,  holds 
in  Scotland)  that  the  word  "  younger '^  in  a  settlement 
of  this  sort,  means  posterior  in  point  of  limitation — not 

(a)  Lord  Cranworth. 
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younger  in  point  of  age.    As  was  observed  by  one  of  diomon  et  al. 
the  learned  Judges  (a)  in  the  Court  of  Session,  you       i>ickson. 
would  let  in  all  mankind  unless  you  confined  the  ex-  ^^^o^SS^^ 
pression  to  a  class,  some  one  of  whom  might  be  the  heir. 
Now  none  of  the  Major's  family  can  by  possibility  fill 
that  character. 

But  there  was  an  ingenious  suggestion  that  although 
this  appointment  might  not  be  good  under  the  provi- 
sions of  the  deed  of  entail,  yet  it  was  valid  by  virtue  of 
Lord  Aberdeen's  Act  (6),  which  authorises  every  heir 
of  entail  in  Scotland,  if  he  is  so  minded>  to  make  provi- 
sion for  his  younger  children  by  means  of  a  bond — not 
it  is  true  quite  to  the  same  extent  as  is  allowed  by  this 
entail ;  but  to  an  extent  short  of  that.  Now,  the  cir- 
cumstance that  here  the  provision  was  extended  to 
three  years  rent,  whereas  under  the  statute  it  was  con- 
£ned  to  two,  would  not  have  made  the  appointment 
bad.  But  Major  Dickson  did  not  suppose  himself  to 
be  executing  any  authority  under  the  statute.  He 
confines  what  he  does  to  that  which  he  is  authorised  to 
do  under  the  entail.  This  is  not  a  distinction  of  form, 
but  of  substance.  For  when  we  look  to  what  is  the 
course  of  operation  under  the  deed,  as  contra-distin- 
guished from  the  course  prescribed  under  the  statute, 
we  find  them  to  be  perfectly  diflferent.  The  doctrine 
that  where  a  party  having  a  power  does  something  which 
is  good  under  that  power  (although  he  did  not  know 
it)  cannot  apply  to  a  case  where  the  party  not  only  never 
intended  to  execute  the  power,  but  never  meant  to  do 
the  thing  which  the  power  under  the  statute  authorised 
to  be  done. 

That  being  so  I  am  relieved  from  the  necessity  of 
considering  the  question  (and  a  very  important  one  it 
would  be)  whether  if  this  had  in  express  terms  pur- 
ported to  have  been  done  under  Lord  Aberdeen's  Act, 

(a)  Lord  Cockburn.  ip)  5  Geo.  IV.  c.  87. 
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DioMMomwtAL.    there  would  not  have  been  jnst  as  Talid  an  objectian  to 
'^^^^f '       his  ezecnting  the  power  under  the  statote  aa  there  is 
^oSSSf^'  under  the  deed. 

The  Lord  Brougham  : 
lord  sr&ugham's      I  entirely  agree. 

The  entailer  waa  cognizant  not  only  of  the  existence 
of  his  relation  whom  he  calls  Captain  (now  Major) 
Dickson^  but  also  of  the  fact  of  Major  Dickson  having 
two  children^  a  son  and  a  daughter;  for  whom  he 
makes  provision  by  a  separate  instrument.  Then,  not 
by  mistake  or  by  omission^  but  knowingly  and  willingly, 
he  excludes  the  children — ^the  heirs  of  the  body  of 
Major  Dickson  from  the  succession  to  this^  entailed 
estate,  and  he  gives  it  to  the  other  heirs,  whom  he  calls 
to  the  destination  in  their  order. 

My  Lords,  I  take  the  words  ''  to  the  younger  chil- 
dren other  than  the  heir  "^^  to  mean  such  of  the  children 
of  the  heirs  of  entail  successively  coming  into  possession 
of  the  entailed  estates  as  should  not  succeed  to  the 
entailed  estates.  Now  none  of  the  children  of  the 
Major  could  succeed  to  the  entailed  estates,  and  none 
of  his  children  therefore  could  come  within  the  descrip- 
tion referred  to  in  this  power. 

My  Lords,r  with  respect  to  the  Aberdeen  Act,  I  agree 
with  what  the  Lord  Jtistice-Clerk  {Hope)  well  observed, 
that  it  is  not  necessary  to  set  forth  in  an  instrument 
executing  a  power  that  it  has  been  framed  in  execution 
of  that  power.  Nay,  I  can  conceive  that  a  power  after- 
wards accruing  to  the  party  making  the  instrument 
might  perhaps  validate  that  which  at  the  time  of 
its  execution  was  invalid.  But  upon  a  question  as  to 
two  powers  or  faculties,  one  of  them  being  expressly 
stated  by  the  party  to  be  the  one  under  which  he  executes 
it,  I  know  of  no  case  in  which  the  other  power, 
unthought  of  by  him,  has  been  held  to  validate  the 
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instrument.    Now  here  it  is  as  clear,  from  the  nature    dxokbonwal. 

V. 

of  the  instrument,  that  reference  to  the  Aberdeen  Act  diotson. 
is  excluded,  as  if  he  had  said  in  so  many  words  "  I  ^^^c^Si^"** 
grant  this,  not  under  the  powers  of  the  Aberdeen  Act.'' 
The  diflference  between  three  years  and  two  years  would 
not  be  at  all  material,  except  as  an  additional  reason 
for  holding  that  Major  Dickson  had  not  in  his  contem- 
plation the  powers  given  under  the  Aberdeen  Act. 
But  the  other  ground  stated  by  my  noble  and  learned 
friend  is  quite  sufficient.  He  was  doing  an  entirely 
diflferent  thing  from  that  which  the  Aberdeen  Act 
entitled  him  to  do. 

Upon  the  whole,  therefore,  I  have  no  doubt  whatever 
that  the  Court  below  has  rightly  decided  this  case. 

The  Lord  St.  Leonards. 

The  question  is  one  of  mere  construction;  and  I  LordstLeomrdt^ 
cannot  say  that  I  have  entertained  any  doubt  upon  it 
from  the  first  moment  that  I  understood  the  case. 

It  is  very  unusual  in  an  entail  to  find  a  mere  life- 
renter  introduced.  But  it  evidently  did  not  happen  here 
per  incuriam.  The  instrument,  I  should  say,  is  precisely 
what  the  settlor  meant,  as  regards  the  limitations. 

Then  did  he  intend,  by  the  words  used,  to  include 
Archibald  (i.  e.  the  Major)  in  the  "  faculty,"  which  I 
shall  take  the  liberty  of  calling  the  "power?"  Does 
it,  or  does  it  not,  include  Archibald?  Nobody  has 
attempted  to  deny  that  the  settlor  could  have  given  the 
power  to  Archibald  if  he  had  chosen  to  do  so.  There- 
fore if  he  had  said  in  so  many  words  that  Archibald 
should  have  this  power,  of  course  he  would  have  had  it. 
The  question  is  whether  the  description  of  persons  who 
are  to  take  does  not  of  itself  show  that  this  power  was 
never  intended  to  be  given,  and  was  not  in  point  of 
fact  given  to  Archibald. 

The  English  cases  (and  the  Scotch  cases  are  to  the 
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DicKBONBTAL.    game  eflfect)  have  established  beyond  all   controversy 
Dickson.       ^]^^j.  j£  younger  children  as  a  class  are  intended  to  be 
'^^^iiS^^^  provided  for,  they  who  really  stand  in  the  position  of 
younger  children,  although  they  may  be  elder  children 
one  or  more  of  them  by  birth,  yet  are  within  the  pro- 
vision.    Why  is  that  ?     Because  as  a  class  they  stand 
in  the  position  of  younger  children.    There  may  be 
half  a  dozen  daughters  bom  in  a  family,  and  then  a 
son.    The  estate  is  limited  to  the  son,  and  provision 
has  to  be  made  for  the  younger  children.     Whom 
would  you  in  that  case  call  younger  children  speaking 
with  reference  to  the  estate  ?     Why  all  that  class  who 
could  not  any  one  of  them  take  the  estate.     Because 
they  are  inferior ;  they  are  lower  than  the  person  who 
becomes  the  head  of  the  family,  and  in  that  respect 
they  are  regarded  by  the  law  as  the  younger  branches. 

This  is  a  great  stretch  to  make  language  bend  to  and 
execute  the  intention.  But,  my  Lords,  a  Court  of 
Justice  is  never  better  employed  than  when,  without 
breaking  in  upon  any  positive  rule  of  law,  it  makes  the 
language  of  an  instrument  comply  with  the  real 
intention  of  the  settlor  or  testator  (a). 

In  these  cases  the  word  "  younger  ^'  is  correlative. 
The  deed  says  "  younger  children,  other  than  the  heir 
in  the  said  lands  and  estate/'  The  words  "lands  and 
estate  '^  show  that  what  was  intended  was  other  than 
the  one  who  would  take  the  estate.  If  you  look  at  the 
form  of  an  English  settlement  giving  the  power  of 
charging  a  portion  for  the  younger  children,  you  find 
that  it  gives  power  to  the  tenant  for  life  to  charge 
portions  for  all  and  every  the  child  and  children  other 
than  and  besides  the  eldest  or  other  son  for  the  time 
being  entitled  to  the  estate.     Now  Major  Archibald 

(a)  The  words  "Younger  Children"  have  received  a  prodigious 
latitude  of  construction  to  answer  the  occasions  of  families  and  the 
intent  of  parties.    Per  Lord  Hardwicke.    2  Yes.  Sen.  210. 
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Dickson  never  had  this  power,  because  he  could  not   dicksonetal. 
have  children  coming  within  the  category.     He  was       diokson. 
himself  the  only  person  intended  to  be  provided  for.       ^'^^^i^^ 

The  Aberdeen  Act  being  the  general  law  of  the  land, 
it  is  not  necessary  in  exercising  a  power  given  by  that 
statute  expressly  to  refer  to  it,  provided  you  show  that 
you  really  mean  to  exercise  the  power.  It  appears  to 
me,  however,  that  it  was  not  intended  that  any  man 
should  have  the  power  which  the  Act  confers,  unless 
one  of  his  children  could  take  under  the  entail.  It  was 
intended  as  a  provision  for  younger  children,  that  is  to 
say,  children  standing  with  reference  to  the  estate  in 
the  position  of  younger  children.  And  unless  authority 
can  be  produced  to  the  contrary,  I  should  myself  incline 
to  hold  that  no  man  in  the  situation  of  Major  Archibald 
Dickson  could  by  virtue  of  this  Act  make  a  charge 
in  favour  of  his  younger  children.  Persons  taking 
regularly  under  the  entail,  in  the  common  way  of  limita- 
tion, may  make  provision  for  their  younger  children — 
but  I  do  not  think  that  it  was  meant  to  give  the  power 
to  a  mere  life-renter.  If  it  were,  I  should  be  glad  to 
know  where  the  power  would  stop.  Suppose  that  the 
property  had  been  given  for  a  term  of  years  only ;  say 
for  ten  or  five  years.  Would  the  power  exist  in  such  a 
case?  I  should  say  most  unquestionably  not.  The 
question,  therefore,  as  to  the  power  given  by  the 
Aberdeen  Act  does  not  I  think  arise  in  the  case  of 
Major  Archibald  Dickson;  for  his  interest  was  not,  as  it 
appears  to  me,  of  the  kind  contemplated  by  the  statute. 

Upon  the  whole  case,  my  Lords,  I  agree  with  my 
noble  and  learned  friends  that  the  appeal  ought  to  be 
dismissed,  and  the  decree  of  the  Court  below  affirmed. 

Interlocutor  affirmed,  with  Costs, 

Kempson  &  Fletcher — Maitland  &  Graham. 
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KERR, Appellant. 

THE  MARQUIS  OF  AILSA,    .        .    Respondent  (a). 

1854.  Betivspeotive  Legislation, — Although  Courts  of   justice  are 

Mrd.2«*lfay,  .  .  . 

and  i2th  June.         bIow  to  ascribe  a  retrospective  operation  to  any  statute,  jet 
cases  do  occasionally  arise  in  which  this  must  be  done. 

Lord  Butherfurd*8  Act — Amendment  of, — The  16  <Sz^  17  Vict, 
c.  94,  retrospectively  corrects  formal  inaccuracies  into  which 
parties  may  have  accidentally  or  incautiously  fallen  in  carry- 
ing through  disentailing  proceedings  under  Lord  Rutherfurd's 
Act.  And  for  the  purpose  of  correcting  such  mistakes  the 
Act  will  affect  rights  actually  in  litigation  prior  to  its 
passing. 

Affidavit, — The  taking  of  an  affidavit  is  a  ministerial,  not  a 
judicial  act. 

Justice  of  the  Peace, — A  Scotch  Justice  of  Peace  may  take 
an  affidavit  out  of  his  jurisdiction,  provided  the  locality  be 
within  the  authority  of  the  Great  Seal  of  Great  Britain. 
Hence  an  affidavit  before  a  Justice  of  Peace  of  the  County 
of  Midlothian  was  held  valid  though  taken  in  London. 

Purchaser's  Objection  to  Title  repelled, — State  of  circumstances 
in  which  a  party  was  congratulated  by  Lord  St.  Leonards 
on  having  to  pay  costs. 

The  decision  appealed  from  was  pronounced  on  the 
12th  June  185^,  and  the  main  question  was  whether 
an  Act  of  Parliament  passed  on  the  20th  August  1853 
had  operated  retrospectively,  so  as  to  remedy  certain 
informalities,  and  to  aflfect  rights  already  made  the 
subject  of  litigation. 

Another  point  contested  was  whether  a  Scotch  justice 
of  peace  could  take  an  affidavit  in  Middlesex.      The 

(a)  Sec.  Ser.,  vol.  xiv.  pp.  240,  864. 
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Court  of  Session   had  held  that  he  could,  and  they        ^^» 
ruled  that  the  alleged  informalities  were  corrected  by    "^  q"  aima!"* 
the  subsequent  proceedings  in  the  cause. 

The  appeal  was  supported  by  the  Solicitor-General 
(Sir  Richard  Bethell),  and  Mr.  Anderson ;  who  on  the 
question  of  retrospective  legislation  cited  Urquhart  v. 
Urquhart  {a),  Moore  v.  Phillips  {b),  Towler  v.  Chatter- 
ton  (c),  and  Doolubdass  Pettamberdass  v.  Ramloll 
Thackoorseydass  {d). 

On  the  point  respecting  the  Scotch  justice  of  the 
peace,  they  maintained  that  the  taking  an  affidavit 
was  a  judicial  act,  which  a  magistrate  could  not  perform 
out  of  his  jurisdiction. 

Mr.  Rolt  and  Mr.  Roundell  Palmer,  for  the  Respon- 
dent, contended  that  the  alleged  informalities  were 
immaterial;  that  the  Act  of  Parliament  was  clearly 
retrospective ;  and  that  the  taking  of  an  affidavit  was 
a  ministerial — not  a  judicial — act,  which  could  be 
performed  anywhere  within  the  limits  of  the  powers 
vested  in  the  Great  Seal  of  Great  Britain,  for  which 
last  position  they  cited  Hellier  v.  Benhurst  {e). 

The  Lord  Chancellor  (/) : 

My  Lords,  unless  there  be  something  in  the  language,  -co»^  aan<r«Kor'# 
context,  or  objects  of  an  Act  of  Parliament  showing  a 
contrary  intention,  the  duty  and  the  practice  of  Courts 
of  justice  is  to  presume,  in  conformity  with  the  adage 
of  Lord  Coke,  that  the  legislature  enacts  prospectively 
and  not  retrospectively.  There  may,  however,  be  enact- 
ments that  are  evidently  on  the  face  of  them  by  their 
language  and  subject-matter  intended  to  be  retrospec- 
tive ;  and  when  such  is  the  case,  the  maxim  of  Lord 
Coke  must  give  way. 

(a)  Suprh,  p.  658.  (6)  7  Mee.  &  Wei.  636. 

(c)  6  Bing.  268.  (d)  7  Moore's  P.  C.  Ca.  239. 

(«)  3  Cro.  Car.  212.  (/)  Lord  Cranworth. 
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^  A  few  years  ago,  in  1848,  the  legislature    by  the 

^F  aAST^    11  &  12  Vict.  c.  36  {a)  gave  facilities   for  disentailing 
Lord  ch^euar's  cstatcs  in  Scotland,  and  for  enabling  persons  having 
entailed  estates  with  charges  upon  them  to  get  nd  of 
those  charges  by  selling  a  competent  portion   of  such 
entailed  estates.    The  Act  directed  a  course  of  pro- 
cedure to  be  adopted,  of  which  the  substance  was,  that 
the  petitioner  and  the  three  next  heirs  in  tail  should 
be  consenting  parties  to  that  which  was  to  take  place. 
Such  was  the  substance  of  the  enactment.     The  rest 
was   machinery.     A    petition  was   to   be    presented, 
verified  by  affidavit,  and  certain  persons  were  to  be 
served  with  notice  so  as  to  bring  before  the  Court  aU 
those  who  might  interpose  a  veto  against  the  intended 
application. 

Now  since  it  might  in  some  cases  turn  out  that  a  person 
who  had  complied  with  the  substance  of  these  require- 
ments might  nevertheless  have  incautiously  or  carelessly 
omitted  to  follow  certain  forms  and  matters  of  mere 
detail,  it  was  the  object  of  the  16  &  17  Vict.  c.  94  (for 
the  security  of  those  who  had  sold  an  estate  tail,  but 
much  more  of  those  who  had  purchased  it)  to  put  an 
end  to  all  possible  objection  arising  from  such  formal 
non-compliance.  Wherever  the  requisite  consents  had 
been  given,  the  object  of  the  legislature  was  to  extin- 
guish all  doubt,  and  to  make  good  the  title.  That 
object  could  not  have  been  effected  without  making 
the  operation  of  the  Act  retrospective.  Keeping  in 
view  this  probable  intention  of  the  legislature,  I  will 
proceed  to  read  shortly  to  your  Lordships  the  words  of 
the  enactment  {b) : 

"No  interlocutor  judgment  or  decree   following  or   that   has 
followed  upon  any  petition  presented,  or  which  shall  be  presented, 


(a)  Lord  Rutherfurd's  Act 
{b)  16  &  17  Vict.  c.  94,  sect.  1. 
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under  the  said  recited  Act  (a),  or  this  Act,  shall  be  questionable  Kxaa> 

upon  the  ground  of  any  want  of  compliance  with  the  provisions    Thv  mIbquw 
of  the  said  recited  Act  or  of  any  relative  act  of  sederunt  in  so  far       ^'  _^f^' 
as  such  provisions  regard  applications  to  the  Court  under  the  '^^^^v^^iJJJ?^'^' 
authority  of  the  said  recited  Act,  or  this  Act,  and  the  matter  set 
forth  in  such  applications,  the  intimation  and  service  and  adver* 
tisement  thereof,  the  persons  to  be  called  as  parties  thereto,  the 
mode  of  calling  them,  the  making  and  producing  of  affidavits 
therein,  the  matters  to  be  set  forth  in  such  affidavits,  and  generally 
the  procedure  under  such  applications. 

The  words  are,  ''no  interlocutor  or  decree  that  has 
followed/^  If  we  are  to  construe  them  according 
to  their  natural  meaning,  and  with  reference  to  the 
probable  intention  of  the  legislature,  supposing  any 
error  to  have  been  committed  in  the  presenting  of  the 
petition,  or  in  the  serving  of  notices,  or  in  the  making 
of  affidavits,  it  is  clear  that  no  decree  or  interlocutor 
shall  be  questioned  in  respect  of  any  error  of  that 
sort.  In  other  words,  my  Lords,  the  legislature  enacts 
that  all  those  enactments  in  the  prior  Act  {b)  shall  be 
deemed  to  have  been  in  the  nature  of  directory  regu^ 
lations,  and  not  essential  to  the  validity  of  the  pro- 
ceeding ;  a  course  of  legislation  far  from  unusual  in 
regard  to  matters  which  are  not  of  substance  but  of 
mere  form. 

In  my  opinion,  this  goes  to  the  very  root  of  the 
present  case ;  and  even  assuming  that  there  was  some 
ground  for  the  appeal  at  the  time  it  was  presented, 
that  ground  is  now  removed,  and  it  will  become  your 
Lordships'  duty  to  affirm  what  has  been  done  in  the 
Court  below.  'But  independently  of  this  remedial 
statute,  there  is,  I  apprehend,  quite  enough  in  the  case 
to  show  that  the  Court  of  Session  were  right  in  the 
conclusion  at  which  they  arrived. 

Three  objections  have  been  made  to  the  decision. 
The  first  is,  that  the  decree,  which  is  a  decree  in  the 

(a)  Lord  Rutherfard's  Act.  (5)  Id. 

8  D 
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nature  of  a  disentailing  order  (as  we  should  call  it  in 
'o*  A^^  ^his  country)  was  made  in  the  absence  of  the  tutor  ad 
xvrd  ch^eowr'i  litem  of  the  first  tenant  in  tail^  an  infant.  I  cannot 
^^'^'^  see  in  any  sense  that  that  is  strictly  true.  The  infant 
was  regularly  served :  that  is  not  disputed.  It  was 
necessary^  in  order  to  fix  the  infant^  that  his  tutor 
should  be  served.  But^  in  this  case^  his  tutor^  or  the 
person  who  was  in  the  position  of  tutor,  namely,  his 
father,  was  himself  the  petitioner.  What  was  to  be 
done  in  such  a  case?  The  statute  is  silent  upon  that 
point,  but  it  says  that  the  Court  of  Session  may,  by  an 
act  of  sederunt,  direct  the  course  of  proceeding  to  be 
pursued  in  carrying  the  statute  into  execution;  and 
the  Act  of  Sederunt  (a)  accordingly  provides  that  when 
the  petitioner  is  the  father,  it  shall  not  be  necessary 
to  serve  the  petition  on  him,  but  it  shall  be  lawful  for 
the  Court  at  any  time  in  the  course  of  the  proceedings 
to  appoint  a  tutor  ad  litem. 

If  therefore  at  any  time  in  the  course  of  the  proceed- 
ings the  Court  appoints  a  tutor  ad  litem  it  will  have 
complied  with  the  literal  requisitions  of  the  Act  of 
Parliament. 

In  this  case  after  the  amount  of  the  debts  had  been 
ascertained,  and  pending  the  inquiry  as  to  what  pro- 
perty should  be  sold,  or  in  English  phraseology  after 
the  reference  and  before  the  final  adjudication,  it  was 
discovered  that  there  had  been  no  tutor  ad  litem 
appointed  to  the  first  tenant  in  tail ;  but  a  ttUor 
ad  litem  was  appointed  in  course  of  the  proceedings. 
That  was  exactly  what  the  Act  of  Sederunt  said  should 
be  done. 

Sut  then  it  is  said  that  the  tutor  ought  to  have  been 
present  at  all  the  previous  inquiries.  I  do  not  think  it 
is  competent  to  your  Lordships  to  inquire  into  those 

(a)  23  Dec.  1848,  sect.  4. 
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facts^  of  which  you  have  no  means  of  forming  a  judg-         ^^ 
ment.     The  tutor  might  well  have  inquired  into  all    ^  or  aimT'* 
those  matters  in  six  days,  the  time  limited  for  the  lord  chancdior'^ 

mi  1  /.  opinion. 

purpose.  They  were  matters  patent  upon  the  surface. 
The  first  point  was  as  to  the  debts;  of  which  there  were 
but  four  or  five.  One  had  been  constituted  by  Act  of 
Parliament^  and  there  were  some  three  or  four  others 
amounting  to  between  38,000/.  and  40,000/.  That 
these  debts  existed,  no  one  ever  pretended  to  raise  a 
doubt. 

The  next  inquiry  was,  what  were  the  proper  portions 
of  the  estate  to  be  sold.  It  is  said,  perhaps  truly,  that 
the  tutor  was  not  appointed  until  after  the  selection 
had  been  settled.  Perhaps  that  statement  is  not  iu 
strictness  quite  correct.  But  even  supposing  it  to  have 
been  correct,  what  could  the  tutor  have  done  even  if  he 
had  been  appointed  earlier  ?  He  could  only  have  re- 
ferred the  matter  to  competent  surveyors ;  and  it  ha4 
already  been  referred  to  persons  whose  integrity  and 
skill  could  not  be  questioned.  There  is  no  sugges- 
tion made  that  any  one  else  would  have  said  or 
done  any  thing  diflferent  on  the  subject.  Therefore, 
that  the  statute  was  complied  with  in  substance  is 
clear  beyond  controversy,  so  that  I  apprehend  there 
is  really  nothing  on  the  -part  of  the  purchaser  to 
complain  of. 

Then,  my  Lords,  we  come  to  the  question  as  to  the 
afiBdavit.  That  is  the  only  point  upon  which  I  confess 
at  one  time  I  had  some  little  hesitation ;  but  not  upou 
the  matter  of  the  interest,  for  it  seems  to  me  that  that 
is  quite  out  of  the  question,  A  justice  of  the  peace,  or 
a  magistrate,  in  taking  an  affidavit  is  not  exercising  a 
judicial  function.  In  the  present  case  the  affidavit  is 
that  of  a  person  who  says  that  the  only  charges  against 
the  estate  are  A,  B,  C,  D.  But  it  is  urged  that  one  of 
these  sums  is  a  sum  which  belongs  to  a  person  with 

8  D  2 
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Km         whom  the  magistrate  is  intimately  connected  (a).     But 
'"oS  A?^"    if  it  is  true  that  the  party  has  the  charge,  the  affidavit 
Lord  oh^ioi'M  does  not  give  it  or  take  it  away.    It  leaves  it  just  where 
it  was  before. 

I  had  a  doubt  at  first  whether  an  affidavit  appointed 
to  be  taken  by  a  Scotch  justice  of  the  peace  could  be 
validly  taken  out  of  Scotland.     But  upon  consideration, 
I  think  that  it  is  not  a  matter  that  ought  to  be  dis- 
puted.    It  seems  clear  that  in  Scotland  a  justice  of 
the  peace  is  the  proper  person  before  whom  to  make 
an   affidavit  to  be  used  in  the  Court  of  Session.     I 
assume  also  from  what  is  stated  by  one  or  two  of  the 
authorities  that  have  been  referred  to,  that  it  is  a  matter 
of  undoubted  law  in  Scotland,  that,  in  order  to  make 
such  an  affidavit  valid,  it  is  not  necessary  that  it  should 
be  taken  by  the  justice  within  the  county  for  which  he 
is  justice  of  the  peace.    Such  being  the  law  of  Scotland,  I 
can  see  no  limit  to  the  place  within  which  the  magistrate 
is  to  exercise  this  function.     The  conclusion  which  I 
come  to  is,  that  the  authority  to  take  an  affidavit  is  a  mere 
ministerial  act  according  to  the  law  of  Scotland,  at  all 
events,  vested  in  the  person  by  reason  of  his  character 
of  justice  of  the  peace.     He  is  a  justice  of  the  peace 
for  the  county  of  Mid-Lothian.     If  his  power  to  take 
an  affidavit  were  confined  within  the  county  of  Mid- 
Lothian,  then  I  could  understand  that  view  of  the  law. 
But  if  you  once  get  beyond  Mid-Lothian,  to  which 
alone  his  magisterial  functions  are  confined,  you  can 
only  go  beyond  it  because  it  is  a  power  which  he  can 
exercise  as  one  personally  inherent  in  him  as  a  justice, 
of  the  peace.     That  being  «o,  it  seems  to  me  to  make 
no  diflference  whether  it  is  done  in  Scotland  or  in  any 
other  portion  of  Her  Majesty's  dominions,  over  which 

{a)  The  connes^ion  was  that  the  justice  of  peace  who  took  the 
affidavit  in  London  was  the  hushand  of  a  lady  entitled  to  a  pro- 
vision out  of  the  estate. 
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the  Great   Seal  exercises   jurisdiction  in   appointing        ^^ 
justices  of  the  peace.  ^  ^!^ 

It  appears  to  me^  therefore,  upon  all  these  grounds^  urd  OMiudiar^^ 
that  the  Court  of  Session  came  to  a  right  conclusion  in 
this  case;  and  I  shall  have  no  hesitation  in  moving 
your  Lordships  to  affirm  their  decision  and  to  dismiss 
this  appeal  with  costs. 

The  Lord  Brougham  : 

I  had  originally  some  hesitation  with  respect  to  the  ^or^  A^MvJUm'« 
affidavit,  not  as  regards  the  interest  of  the  magistrate 
taking  it,  which  I  hold  to  be  clearly  out  of  considera- 
tion in  this  case,  but  as  to  the  question  of  jurisdiction. 
I  however  now  think  it  is  clear  from  the  cases  that  a 
justice  of  the  peace  in  Scotland  can  take  an  affidavit 
out  of  the  county  within  which  his  authority  is  in 
other  respects  confined.  Nay  in  the  case  of  Cochrane  (a) 
a  stronger  thing  was  done,  namely  the  ratification  of  a 
deed  by  a  married  woman,  taken  by  a  sheriff  out  of  his 
jurisdiction  ;  and  this  was  held  to  be  good,  as  being  a 
matter  not  of  contentious  but  voluntary  jurisdiction. 
I  therefore  deem  it  clear  that  the  affidavit  in  this  case 
might  duly  be  taken  by  a  Scotch  justice  of  the  peace 
acting  out  of  Scotland  under  the  commission  from  the 
Great  Seal  of  Great  Britain,  seeing  that  it  could  have 
been  so  taken  (which  seems  undeniable)  out  of  the 
county  for  which  he  was  such  justice. 

With  respect  to  the  16  &  17  Vict.  c.  94,  I  hold  with 
my  noble  and  learned  friend  that  the  first  section  has  a 
retrospective  operation ;  and  if  anything  were  wanting 
to  convince  me  of  this,  I  should  find  it  in  the  very 
different  language  used  in  the  subsequent  sections  com- 
pared with  those  appearing  in  the  first — it  being  clear 
that  those  subsequent  sections  are  not  intended  to  have 
a  retrospective  operation. 

(a)  3  Feb.  1688,  Morr.  7294. 
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KniB  r[^e  Lord  St.  Leonards  : 

^  aISHE!'^        My  Lords,  I  am  of  opinion  that  a  ititor  ad  litem  was. 

lardi^l^ardt*  duly  appointed    and   duly  served;   and  I  think   this 
*^'       House  must    consider    that  the  tutor  performed  his 
function  not  simply  on  account  of  the  memorandum 
or  minute  which  he  put  in  at  the  requisition  of  the 
Court,  for  even  without  that  memorandum  or  minute 
I  should  have  been  of  the  same  opinion,  unless  grounds 
had  been  stated  to  the  House,  supported  by  evidence, 
to  show  that  he  had  failed  in  his  duty.     The  tutor 
states  that  he  had  a  knowledge  of,  and  had  examined 
the  proceedings  and  found  them  to  be  correct,  and  that 
he  approved  of  what  had  been  subsequently  done.     In 
point  of  fact  he  was  appointed  before  any  material 
steps  were  taken,  and  he  might  have  properly  examined 
them  and  given  his  assent  after  such  examination.    He 
could  not  have  been  better  qualified  to  decide  what 
should  be  sold,  or  to  estimate  the  value  of  the  property, 
or  to  determine  the  manner  of  sale,  if  he  had  been 
appointed   before   the   referees    undertook    the    duty 
referred   to  them,  than    he  was    by  being  appointed 
afterwards.      He  could  judge  just  as  well  from  the 
report   made   on   the   reference,  as   if  he   had    been 
appointed  before  the   reference  took   place.      Indeed 
he  then  would  have  what  he  could  not  have  had  ori- 
ginally,   namely,  the  only   matters  before   him  upon 
which  he  could  form  a  judgment.     It  appears  to  me 
therefore    that    that    objection   entirely  falls   to    the 
ground. 

The  objections  to  the  afiSdavit  appear  to  be  untenable. 
In  this  country  the  merely  ministerial  act  of  taking 
an  affida^dt  is  performed  by  justices  of  the  peace  out 
of  their  counties  every  day  and  every  hour.  For 
example,  you  are  bound  by  some  Act  of  Parliament 
to  make  au  affidavit  entitling  you  to  such  and  such 
payments ;  no  one  ever  supposed  that  that  constituted 
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a  particular  jurisdiction  in  any  particular  magistrate,         ^^ 
although  each  magistrate  is  appointed  for  a  particular    ^a^^* 
locality.    Those  are  acts  common  to  all  magistrates,  i^rdBLUimardi 
and  you  may  make  the  affidavit  before  any  magistrate 
anywhere.    Considering  that  the  Oreat  Seal  has  juris- 
diction over  the  whole  of  the  United  Kingdom  it  does 
appear  to  me  that  this  is  an  objection  which  ought  not 
to  prevail. 

But  it  was  said  that  in  Urquhart  v.  Urquhart  {a)  this 
House  had  established  a  rule  which  prohibited  the 
House  itself  from  ascribing  a  retrospective  operation 
to  the  Act  of  the  16  &  17  Vict,  by  the  establishment 
of  a  rule  of  law,  upon  the  previous  statute  of  the  11  & 
12  Vict.  c.  36. 

Now,  when  the  very  different  objects  of  these  two 
statutes  are  adverted  to,  your  Lordships  will  see  that 
the  House  may,  with  perfect  consistency,  now  decide 
that  the  16  &  17  Vict.  c.  94  is  retrospective,  although 
it  decided  upon  a  former  occasion,  as  regarded  the  case 
then  before  it,  that  the  Act  of  the  11  &  12  Vict.  c.  36 
had  not  that  operation. 

The  11  &  12  Vict.  c.  36  enacts (4),  "That  where 
any  tailzie  shall  not  be  valid  and  effectual  as  regards 
any  one  of  such  prohibitions,  then  and  in  that  case 
such  tailzie  shall  be  deemed  and  taken,  from  and  after 
the  passing  of  this  Act,  to  be  invalid  and  ineffectual 
as  regards  all  the  prohibitions.'*  Now  I  recollect  that 
in  the  argument  the  learned  counsel  stopped  there  and 
contended  that  those  words  were  retrospective.  But 
then  foUow  these  words,  "And  the  estate  shall  be 
subject  to  the  deeds  and  debts  of  the  heir  then  in 
possession,  and  of  his  successors  as  they  shall  there- 
after in  order  take  under  such  tailzie.'* 

The  estate  is  to  be  subject  to  the  deeds  and  debts  of 

(a)  Supra,  p.  658.  {b)  Sect.  43. 


opinion. 
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K«RB         the  heir  then  in  possession  and  his  successors^  but  not 

''"  aI^?^    of  the  previous  owners. 

un-dSL^mard^      But  whcu  you  comc  to  the  Act  of  the  16  &  17  Vict. 
c.  94i  you  find  the  provision  is  a  totally  different  one. 
It  is  that  no  interlocutor^  judgment^  or  decree  shall  be 
invalidated.     The  one  operating  upon  the  title  or  upon 
the  actual  conveyances  creating  the  title  and  render* 
ing  them  invalid^  and  the  other  operating  upon  judi- 
cial proceedings  in  regard  to  the  estate.    So  that  no 
two  things  can  be  more  distinct.    Then  this  Act  of  the 
16  &  17  Vict.  c.  94  in  the  clearest  terms  declares^  ''That 
no  interlocutor,  judgment,  or  decree  following  or  that 
has  followed  on  any  petition  presented  under  the  said 
recited  Act    shall   be   questionable '^   upon  such  and 
such  grounds.    The  words  provide  expressly  for  what  is 
past  as  well  as  for  what  is  to  come.     You  must  give  to 
words  their  ordinary  import.     It  is  not  contended  that 
any  other  meaning  can  be  assigned  to  them.     But  it  is 
said  you  must  strike  them  out  of  the  Act.     But  why  ? 
Is  there  more  reason  for  providing  that  matters  of  form 
in  time  to  come  shall  be  taken  to  have  been  rightly 
carried  through,  than  for  enacting  that  matters  of  form 
in  time  past  shall  be  so  considered  ?    Why  should  Par- 
liament have  attempted  to  make  all  matters  right  pro- 
spectively, and  yet  not  retrospectively?     There  is  much 
more  reason  for  giving  validity  to  what  is  past  than  to 
that  which  is  to  come,  wherein  parties  can  by  proper 
caution  guard  against  error.     Care  and  circumspection 
can  operate  prospectively,  but  not  retrospectively. 

Great  anxiety  is  evinced  to  provide  that  the  Act 
shall  not  apply  to  cases  where  any  injury  has  been 
inflicted.  Next,  that  there  shall  be  the  proper  consents. 
These  are  the  substantial  things.  No  one  contends 
here  that  any  injury  has  been  sustained.  There  is  no 
allegation  of  the  sort,  there  is  no  pretence  for  it.  And 
the  proper  consents  have  been  given. 
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I  have  therefore  great  pleasure  in  congratulating  the         ^^ 
Appellant    upon  what    Lord  Eldon   said    gave   more    "^l^^^ 
security  to  a  purchaser  than  anything  else^  namely  the  Lord^jL^onard^ 
having  to  pay  the  costs  of  an  appeal  brought  by  him 
to  test  the  validity  of  the  title. 

Interlocutors  in  each  Appeal  affirmed,  ivith  Costs* 


Grahams^  Weems^   &    Obahame  —  Bichabdson, 
Loch,  &  McLaurin. 
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i>ATERSON,  WIDOW  AND  CHILDREN,  .        .  AppBiXAira. 
WALLACE  &  COMPANY,  .        .        ,        •        .  Rbspondknts. 


srdandm  jviy,  ^^^^  ^V  Accidetit — Master  and  Servant, — A  Mister  is  bound 
to  take  all  reasonable  precautions  to  secure  the  safety  of  bis 
workmen ;  more  especially  if  tbe  work  be  of  a  dangerous 
character  and  tbe  persons  engaged  proyerbiallj  reckless. 

By  tbe  Law  of  England,  when  tbe  accidental  death  of  a 
senrant  is  occasioned  by  the  negligence  of  a  fellow  serrant, 
tbe  master  is  not  generally  held  responsible.  This  does  not 
appear  to  be  tbe  Law  of  Scotland. — Sed  qucere. 

How  far  tbe  rashness  of  tbe  deceased  is  an  answer  to  a 
claim  of  reparation  on  tbe  part  of  his  relatives  where  negli- 
gence is  established  against  tbe  master.  Whether  the 
English  and  Scotch  Laws  do  not  differ  on  this  head — Qtuere, 
When  the  Person  killed  is  a  Stranger. — If  tbe  deceased  has 
himself  contributed  to  the  accident  his  relatives  cannot 
in  England  recover. 

Whether  if  negligence  be  established  against  the  Defen- 
dants mere  rashness  on  tbe  part  of  tbe  deceased  would  in 
Scotland  be  an  answer  to  the  action — Quaere, 

In  England  the  injury  sustained  by  tbe  accidental  death 
of  a  relative  must,  in  order  to  be  compensated  by  the  verdict 
of  a  jury,  be  of  a  pecuniary  character.  An  English  jury 
cannot  give  damages  for  affliction. 

In  Scotland  tbe  jury  administer  a  solatium  to  injured 
feelings. 
Trial  hy  Jury, — When  there  is  evidence  that  by  possibility 
may  lead  to  a  particular  result  tbe  question  of  fact  ought  to 
be  left  with  tbe  jury. 

Therefore  where  the  Judge — holding  that  certain  facts 
were  proved — told  the  jury  that  tbe  Pursuers  could  not 
recover,  and   they   thereupon   returned   a  verdict  for   the 
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Defendants, — the  House  decided  that  the  Judge  had  done 
wrong ;  for  that  the  question  of  fact  was  one  not  for  him 

.  but  for  tho  jury  to  determine. 

Costs. — On  the  allowance  of  exceptions,  costs  are  not  awarded, 
because  it  is  not  the  party  but  the  Judge  who  has  gone 
wrong.  But  on  the  disallowance  of  exceptions  costs  are 
awarded,  because  it  is  the  party  and  not  the  Judge  who  has 
gone  wrong. 

On  the  Ist  December  1851,  William  Paterson  waa 
accidentally  killed  while  working  in  a  coal  pit  as  ser- 
vant of  the  Defenders ;  and  the  question  was  whether 
they  were  bound  to  make  reparation  to  his  widow 
and  children  ?  The  Court  below  directed  the  following 
issue  for  trial : 

Whether,  on  or  abont  the  Ist  day  of  December  1851,  Robert 
Paterson,  while  engaged  in  the  service  of  the  Defenders,  as  a  miner, 
in  the  said  pit,  sustained  injuries  to  his  person,  which  shortly  after- 
wards caused  his  death  ;  and  whether  the  said  injuries  were  occa- 
sioned by  reason  of  the  unsafe  and  insufficient  condition  of  the 
main  road  of  the  said  pit,  and  of  the  roof  of  the  said  main  road; 
and  by  the  fault,  negligence,  or  unskilfulness  of  the  Defenders,  or 
of  any  person  or  persons  for  whom  they  are  responsible,  to  the  loss, 
injury,  and  damage  of  the  Pursuers  t 

After  the  evidence  was  concluded.  Lord  Justice^ 
Clerk  Hope,  who  presided,  told  the  jury  that  the  Pur- 
suers could  not  recover;  and  they  thereupon  returned 
a  verdict  for  the  Defenders. 

The  Pursuers'  counsel  excepted  to  the  learned  Judge's 
direction — on  the  ground  mainly  that  he  had  unwar- 
rantably withdrawn  from  the  jury  a  question  which  it 
was  peculiarly  and  exclusively  the  province  of  the  jury 
to  decide. 

The  Lords  of  the  Second  Division,  however,  disal- 
lowed the  Bill  of  Exceptions.  Hence  the  present 
appeal. 

Mr.  Hodgson,  for  the  Appellants  :  If  there  be  any 
evidence  whatever,  it  ought  to  be  left  to   the  jury, 


Widow  avd 
Childkbh, 

V. 

Walx^ob  fc 

GOMPAVT. 
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PATKBSOir, 

Widow  akd 

CtalLDKKK, 

V. 

Wallacb  & 

OOMPAHT. 


Hill  V.  Fraser  (a).     In  that  case  the  Lord  Chancellor 
Cranworth  laid  it  down  that  a  Judge  had  no  right  to 
say,  upon  the  facts  proved  leading  to  a  particular  con- 
clusion— that  the  conclusion  was  or  was  not  established. 
That  was  matter  for  the  jury  alone  to  deal  with.   There 
was  enough  of  evidence  in  the  present  case  to  have 
justified  the  jury  in  coming  to  a  conclusion  opposite  to 
that   of  the   learned    Judge,    Neilson  v.  Rodger  (b). 
There  is  no  evidence  of  rashness  on  the  part  of  the 
deceased ;  but  the  rashness  of  a  workman — where  there 
has  been  negligence  on  the  part  of  the  master — ^will  not 
relieve  the  master  from  damages  if  injury  arise^  Sword 
T.  Cameron  (c). 

The  Solidtor-General  (Sir  Richard  Bethell),  and 
Mr.  Bovill,  for  the  Respondents :  The  deceased  suffered 
from  his  own  culpable  rashness  and  therefore  no  claim 
of  reparation  arises.  Me  Neilly.  Wallace  (d). 

[Lord  Brougham  :  Workmen  in  mines  are  proverbi- 
ally reckless.  This  makes  it  incumbent  on  the  masters 
of  such  men  to  be  more  than  ordinarily  careful.] 

The  deceased  knew  the  danger.  He  was  warned 
against  it — and  rushed  into  it  notwithstanding.  The 
attempt  to  fix  the  masters  here  is  extravagant.  The 
law  of  England  on  the  point  is  too  clear  for  argument* 
The  Scotch  law  does  not  differ. 


Lord  ChanctUor'i 
opinion. 


The  Lord  Chancellor  {e)  : 

My  Lords,  in  matters  of  civil  jurisdiction,  trial  by 
jury,  as  was  stated  on  a  late  occasion  by  a  learned 
counsel  (/),  is  still  to  be  considered  an  exotic,  rather 
than  an  indigenous  plant,  in  Scotland. 


(a)  1  Macq.  392.  (h)  Feb.  1854. 

(c)  13  Feb.  1839, 1  Dun.  493 ;  and  see  WhUdand  v.  Moff€U,  27 
Dec.  1849,  and  Rankin  v.  IHx<m,  31  Januaxy  1852. 

{d)  Sec.  Ser.,  vol.  xv.  p.  818.  {e)  Lord  Cranworth. 

.   if)  Sir  Richard  Bethell.    See  suprdk,  p.  400,  note  (J). 
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It  appears  to  me  that  the  learned  Judges  have     widoJ^iwd 
come  to  an  erroneous  conclusion  in  overruling  these      chi»j««»» 

.  •  Wallaos  & 

exceptions.  gompaitt. 

When  a  master  employs  a  servant  in  a  work  of  Lordc^mom't 
a  dangerous  character^  he  is  bound  to  take  all  reason- 
able precautions  for  the  safety  of  that  workman.  This 
is  the  law  of  England  no  less  than  the  law  of 
Scotland.  It  is  the  master's  duty  to  be  careful  that 
his  servant  is  not  induced  to  work  under  a  notion  that 
tackle  or  machinery  is  staunch  and  secure  when  in  fact 
the  master  knows,  or  ought  to  know,  that  it  is  not  so. 
And  if  from  any  negligence  in  this  respect  damage 
arise,  the  master  is  responsible. 

It  is  very  true  that  if  a  master  employ  several  ser« 
vants  in  the  same  operation,  as  in  building  a  house  or 
in  working  a  mine, — the  persons  engaged  being  com- 
petent persons, — should  an  accident  happen  to  one  of 
them  owing  to  the  neglect  of  another,  the  master  is  not 
by  the  law  of  England  held  responsible  (a). 

(a)  Generally  a  servant  cannot  recover  damages  from  his  master 
for  injaries  sustained  by  him  throagh  the  negligence  of  a  fellow- 
servant,  such  fellow-servant  having  been  a  person  of  ordinary  skill 
and  care,  HuUheson  v.  York  S^c,  B,  C.  (19  Law  Joum.  Exchequer, 
296),  relying  on  Priestly  v.  Fowler,  in  Exchequer  (3  Mee.  &  Wei.  1), 
where  the  Court,  finding  that  there  was  no  precedent  for  an  action 
by  a  servant  against  a  master  in  such  circumstances,  decided,  "  upon 
general  principles,*'  that  it  was  unsustainable.  Lord  Abinger,  C.B^ 
said  the  consequences  of  a  decision  the  other  way  would  be  that 
**  a  footman  riding  behind  the  carriage  might  have  an  action  against 
his  master  for  a  defect  in  the  carriage,  owing  to  the  negligence  of 
the  coachmaker ;  or  for  a  defect  in  the  harness,  arising  from  the 
negligence  of  the  hamessmaker;  or  for  drunkenness,  neglect,  or 
want  of  skill  in  the  coachman,  &c.  The  inconvenience,  not  to  say 
the  absurdity,  of  these  consequences,  afforded  a  sufficient  argument 
against  such  actions ;  which,  if  allowed,  would  enconrage  servants 
to  omit  that  diligence  and  caution  which  they  are  bound  to  exer- 
cise in  the  service  of  their  master.'*  This  reasoning,  and  these 
illustrations,  carried  the  Court  of  Exchequer.  It  would  appear 
that  the  law  of  Scotland  is  different  Thus  the  Lord  Justice-Clerk 
Hope  says :  "  I  have  fully  in  other  cases  recognised  as  fixed  in 
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^^1^^^  When  however  the  accident  happens^  not  to  a  ser- 

childrik.  vant,  but  to  a  stranger,  i .  e.,  to  one  of  the  public,  the 

^MPANrf  master  is  bound,  both  in  England  and  in  Scotland^  to 

iordouMeeUot^t  make  reparation  (a). 

our  law  that  a  workman  or  his  representative  is  not  excluded  from 
recovering  damages,  merely  because  the  injury  is  caused  by  negli- 
gence on  the  part  of  fellow-workmen  in  the  employment  of  the 
same  master.  The  Court  has  recently  laid  down  that  principle  very 
distinctly." 

(a)  In  an  action  by  a  widow  for  the  loss  of  her  husband  under 
Lord  Campbeirs  Act  (the  9  &  10  Vict.  c.  93),  it  was  held  that  the 
Plaintiff  was  entitled  to  recover  only  for  the  pecuniary  damage 
sustained,  and  not  for  the  loss  of  her  hosband*s  society  or  protection. 
See  GilliardY.  Lancashire  <Sf  Yorkshire  R,  C,  37  Leg.  Obs.  215, 
where  Pollock,  C.B.,  said  that  there  could  be  no  measure  of  the  - 
''  sentimental  part  of  the  loss  of  a  beloved  parent,  wife  or  child/' 
See  Barnes  v.  Ward,  9  Com.  B.  392,  and  BUike  y.  Midland  B.  (7.j 
SI  Law  Joum.  Q.  B.  233,  where  (Lord  Campbell  being  present) 
Mr.  Justice  Coleridge,  pronouncing  the  judgment  of  the  Court  of 
Queen*s  Bench,  laid  down  that  the  Act  was  not  for  solacing  the 
wounded  feelings  of  families ;  that  a  jury  could  not  inquire  into  the 
degree  of  mental  anguish  which  each  member  of  a  ijEimily  might 
suffer  from  a  bereavement ;  and  that  in  assessing  damages  the  jury 
must  be  confined  to  injuries  of  which  a  pecuniary  estimate  could 
be  made. 

How  very  differently  this  matter  is  viewed  in  Scotland  appears 
from  what  was  said  and  done  in  a  notable  case  which  came  before 
the  Court  of  Session  about  forty  years  ago — ^the  case  of  Broton  v. 
M'Gregor,  26  Feb.  1813  (17  Fac.  Coll.  232),  where  the  Scotch 
Judges  reasoning,  like  the  Court  of  Exchequer,  ''upon  general 
principles, **  came  to  the  conclusion  that  the  dimensions  of  sorrow 
might  well  be  gauged  by  a  jury,  or  by  the  Court  itself,  when  neces- 
sary. Thus  Lords  Meadowbank  and  Pitmilly  were  of  a  clear  opinion 
''  that  the  loss  of  a  husband  or  father  was  not  to  be  estimated  merely 
by  the  pecuniary  advantages  which  the  family  derived  from  his 
exertions.  He  was  not  to  be  considered  merely  as  if  he  had  been  a 
part  of  the  goods  in  his  shop.  A  man  might  be  a  burden  instead  of  an 
advantage  to  his  family,  and  yet  if  his  life  were  improperly  taken 
away,  the  Court  must  give  damages  in  solatium  of  the  wounded 
feelings  and  affliction  of  his  relatives,  which  were  surely  of  more 
deep  importance  than  any  tangible  injury  that  could  be  esta- 
blished from  the  loss  of  emoluments  derived  from  his  exertions.'* 
The  Lord  Justice-Clerk  (Boyle)  coincided  in  this  opinion^  and 
cited  a  case  decided  in  1804,  where  it  was  offered  to  be  proved  that 
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'  My  Lords,  the  present  action  was  brought  upon  the     ^^^^^^ 
ground  that  this  unfortunate  man  had  lost  his  life  by      C"n^»«». 
reason  of  the  masters,  through  their  agents,  having     ^omm^ 
carelessly  left  a  very  large  stone  on  the  roof  of  a  mine  Lord  c^ieaior^ 
in  so  dangerous  a  position  that  it  fell  on  the  workman, 
when  engaged  in  digging  out  the  coal,  and  killed  him 
on  the  spot.    Now  in  order  to  recover  damages  the 
family  must  establish  two  propositions, — First  of  all 
they  must  show  that  the  stone  was  in  a  dangerous 
position  owing  to  the  negligence  of  the  master ;  and 
next  that  the  workman,  whose  life  was  forfeited,  lost  it 
by  reason  of  that  negligence,  and  not  by  reason  of 
rashness  on  his  own  part. 

It  is  said  that  by  the  law  of  Scotland  the  master  is 
bound  to  provide  against  the  rashness  of  his  workmen ; 
and  I  see,  in  one  of  the  learned  Judges'  opinions  (a),  an 

the  death  of  the  person  killed  might,  in  a  pecuniary  view,  be  re- 
garded as  a  benefit  to  his  family,  by  reason  of  his  bankruptcy  and 
dissipated  habits  ;  but  yet  the  Court  were  so  little,  inclined  to  favour 
this  plea,  that  they  awarded  800/.  to  the  widow  and  children. 

If  it  be  shown  that  the  deceased  by  his  own  negligence  or  care- 
lessness contributed  to  the  accident,  the  Defendants  will,  by  the  law 
of  England,  be  entitled  to  a  verdict.  Tucker  v.  Chaplin^  2  Car.  &  K. 
730.  See  Thorogoody,  Btyan,  18  Law  Joum.  C.  P.  336.  But  by  the 
law  of  Scotland,  if  the  Defendants  are  to  blaiAe,  it  seems  at  least 
doubtful  whether  the  mere  circumstance  that  the  deceased  contributed 
to  the  accident  would  screen  them  from  responsibility.  Thus  in 
Broum  v.  APOregor,  26  Feb.  1813,  the  deceased,  seated  on  the 
outside  of  the  Glasgow  Telegraph,  bribed  the  coachman  to  drivd 
fast.  The  coachman  pushed  his  horses  into  a  gallop.  The  vehicle 
was  upset,  and  the  briber  killed.  His  widow  and  children  claimed 
pecuniary  compensation.  The  Coach  Company  insisted  that  the 
deceased  had  himself  caused  the  mischief  by  corrupting  their  ser- 
vant. But  the  Court  ruled  that  the  Company  ought  to  have  had  ah 
unbribabU  coachman,  and,  without  the  aid  of  a  jury,  they  awarded 
damages.  The  report  of  the  case,  like  other  reports,  is  imperfect. 
It  does  not  state  this  point ;  perhaps  because  it  was  thought  too 
clear  to  require  adjudication. 

(a)  The  Lord  Justice-Clerk  Hope  said :  "  We  have  had  occasion 
to  lay  down  the  doctrine  that  mere  rashness  on  the  part  of  the 
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wiSI^Jo     expression  wliich  might  give  countenance  to  suet  a 
childem,      notion.     But  with   great   deference  to   that    learned 
^MPAHT.*     Judge,  I  apprehend  the  proposition  is  one  -which,  as 
zord  o^lceoor**  matter  of  law,  can  never  be  sustained.    In  England,  in 
Scotland,  and  in  every  civihsed  country,  a  party  who 
rashly  rushes  into  danger  himself  and  thereby  sustains 
damage  cannot  say  to  the  master,  *'  This  is  owing  to  your 
negligence.'^    As  a  question  of  fact  it  may  very  well  be 
laid  down  that  that  which  would  be  reasonably  treated 
as  rashness  in  other  persons  might  not  be  treated  a^ 
rashness  in  a  workman,  if  the  master  knew  that  the  rash* 
ness  was  of  a  kind  which  workmen  ordinarily  exhibit ; 
and  that  perhaps  was  all  the  learned  Judge  meant. 

At  the  trial  several  witnesses  were  called :  the  first 
was  the  son  of  the  deceased,  who  said  that  one  Snedden 
was  the  underground  manager  of  the  mine.  It  would 
seem  that  there  had  been  some  dispute  about  not  going 
to  work  on  the  day  in  question.  The  manager  advised 
the  workmen  not  to  lose  a  day^s  wages,  and  then, 
Paterson  being  amongst  them,  they  all  pointed  to  th^ 
roof  as  in  a  very  dangerous  condition,  particularly  the 
stone.  *'  Snedden  said  they  were  afraid  of  snow  when 
none  fell."  The  jury  would  understand  from  that,  or 
they  might  at  least  understand  from  it,  that  he  meant 
to  say,  "  You  are  crying  out  before  there  is  any  real 
danger.'*  The  deceased  remonstrated  and  said,  *'  It  « 
dangerous.''  To  which  the  manager  answered,  '*  Why^ 
Bobin,  you  might  make  your  bed  below  it ; "  evidently 
intimating  that  there  was  no  danger.  Snedden  ulti- 
mately agreed  that  the  stone  should  be  removed,  and 
sent  down  persons  for  the  purpose.  In  the  mean 
time,  Paterson,  not  waiting  for  the  removal  of  the 
stone,  got  a  hutch  or  load  of  coal,  and  passing  with  it 
underneath,   was  unfortunately  killed    by  the    ston^ 

workman  would  not  exclude  a  claim  of  reparation,  if  the  employer 
liad  neglected  his  duty.** 
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falling  at  that  very  moment^  just  as  they  were  going     ^;j;j^Ji» 
to  remove  it.  chi^»en, 

Now  the  Plaintiffs  were  to  make  out  firsts  that  the  Tioi^iufT^ 
stone  had  been  negligently  suffered  to  remain  too  long  Lard  ok^^ueOof't 
without  being  removed ;  and,  secondly,  they  were  to 
make  out  that  Paterson  lost  his  life,  not  by  his  own 
rashness,  in  passing  under  that  stone  before  its  removal, 
but  by  reason  of  the  negligence  of  the  master  or  the 
negligence  of  Snedden,  his  underground  manager. 

It  was  not  for  the  Court  below,  nor  is  it  for  your 
Lordships,  to  say  what  would  have  been  the  con- 
clusion at  which  the  jury  would  have  arrived,  or 
ought  to  have  arrived,  upon  the  evidence.  The  ques- 
tion for  the  Court  below  and  for  the  House  is  this : 
Was  there  evidence  that  might  by  possibility  justly 
have  led  the  jury  to  come  to  a  conclusion  in  favour  of 
the  Plaintiffs  upon  both  the  propositions  to  which  I 
have  adverted  ?  That  there  was  evidence  of  the  stone 
having  been  dangerously  or  improperly  left,  is  un- 
fortunately but  too  clear  from  the  unhappy  event 
which  occurred.  The  only  other  evidence  therefore 
which  it  was  necessary  for  the  Plaintiffs  to  lay  before 
the  jury  was,  that  the  accident  arose  from  the  deceased 
fairly  trusting  that  all  was  safe,  and  that  he  had  not 
rashly  gone  where  he  had  been  warned  not  to  go.  It 
is  sufficient  to  say  upon  that  point,  that  there  is  a 
conflict  of  testimony.  Lord  Cockbum  remarked  that 
the  Lord  Justice-Clerk^  who  had  tried  the  case,  had 
had  the  benefit  of  seeing  the  demeanour  of  the  wit- 
nesses. No  doubt  he  had.  But  how  do  we  know 
that,  from  the  demeanour  of  the  witnesses,  the  jury 
might  not  have  come  to  the  conclusion  that  all  the 
evidence  was  concocted  and  worthless ;  or  that  it  did . 
not  establish  rashness  on  the  part  of  the  deceased? 

If  I  were  asked  to  decide  upon  this  written  evidence 
whether  there  was  rashness  or  not,  I  believe  I  should 

3   E 
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wnw^^MD      ^^^    *^**    *^®  proof  of   rashness    strongly    prepon- 

chiix)ri5n,      derated.    But  I  am  not  the  jury,  and  your  Lordships^ 

^oMPANyf      now  representing  the  Court,  are  not  the  jury.     The 

L(yrd  o^j^eeuor**  questiou  is  what  ought  to  have  been  said  by  the  Judge 

opinion. 

to  the  jury  after  the  evidence  had  been  given?     It 
was  his  duty  to  point  out  to  them  the  evidence  which 
bore    upon    the    two    propositions,  namely^    whether 
there  had  been  a  want  of  timeous  removal^  as  they 
call  it,  upon  the  part  of  the  master, — and   whether 
they  were  satisfied  that  Paterson  came  by  his  death, 
not   by  reason    of  his   own  rashness,  but  by  reason 
of  his  having  so  implicitly  relied  upon  the  assurances 
which  were  given  to  him  by  Snedden.    Whichever  way 
the  jury  had  found,  probably  there  would  have  been 
nothing  upon  the  face  of  this  record  to  lead  to  the 
conclusion  that  the  verdict  was  wrong.     But  if  there 
was  any  thing  wrong,  it  would  have  been  set  aside 
by  a  new  trial,  and  not  by  a  Bill  of  Exceptions. 

The  only  remaining  question  is,  whether  we  have 
such  an  exception  here  as  fairly  to  bring  first  under  the 
consideration  of  the  Court  below,  and  now  of  your 
Lordships,  the  question  whether  the  learned  Judge  was 
right  in  withdrawing  the  case  from  the  jury.  I  am 
of  opinion  that  the  exception  is  sufficient.  The  Judge 
at  the  trial  says,  "  Gentlemen,  there  is  no  evidence 
upon  the  part  of  the  Pursuers.'^  What  can  the  counsel 
do  more  than  say,  I  except  to  that  ?  His  excepting 
means  that  he  contends  there  is  a  case  for  the  jury. 
If  the  exception  was  so  pointed  as  to  call  the  atten- 
tion of  the  learned  Judge  to  the  fact  that  there 
was  evidence  for  the  jury,  whereas  he  was  telling 
them  there  was  none,  the  function  of  an  exception 
was  performed. 

The  Pursuers^  counsel  at  the  trial  said  by  his  excep- 
tion that  the  learned  Judge  ought  to  have  laid  down 
as  follows : 
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That  if  Snedden,  the  Defenders*  manager,  had  failed  in  his  doty       Patebtoh. 

•         •  ii>«i  •  1  »•  11  WIDOW  AMD 

m  timeously  directing  the  stone  in  question  to  be  removed,  it  would  Childrkk, 
afford  no  defence  that  Paterson  continued  to  work  after  the  orders  wal^ck  a 
for  the  removal  of  the  stone  had  been  ultimately  given.  Compajtt. 

Lard  ChameMor^a 

That,  I  apprehend,  is  good  law.  Let  me  assume  the  opinion, 
jury  to  have  been  satisfied  that  the  master  was  guilty 
of  negligence  in  not  timeously  removing  this  stone, — 
then  assuming  all  the  rest  of  the  evidence  to  be  true, 
including  amongst  other  things  that  Snedden  told  the 
man  he  might  go  on  safely,  it  does  not  necessarily 
follow  that  the  widow  is  excluded  from  compensation 
merely  because  her  husband,  relying  on  Snedden's 
assurances,  went  on  to  work  before  the  stone  was 
removed.     But  the  exception  goes  on : 

If  Paterson  continued  so  to  work  in  consequence  of  the  directions 
of  the  roadsman,  the  Defenders  are  responsible  for  such  directions. 

That  may  be  right  or  wrong;  for  we  have  no  evidence 
to  show  what  is  the  character  of  a  "  roadsman.''  This 
therefore  would  require  further  explanation.  If  a 
'^roadsman ''  is,  according  to  the  rules  and  regulations 
of  Scotch  mines,  a  person  whose  province  is  to  direct 
the  workmen  whether  they  may  safely  work  or  not,  the 
law  stated  in  the  exception  may  be  correct. 

Upon  the  whole,  with  all  deference  to  the  learned 
Judges,  it  appears  to  me  that  they  hate  misunderstood 
the  province  of  a  Judge  at  a  trial  of  this  sort.  He 
ought  to  have  laid  down  to  the  jury  what  were  the 
propositions  in  point  of  fact  which  the  Pursuers  must 
prove  in  order  to  entitle  them  to  a  verdict.  Those 
propositions  were,  first,  that  there  had  been  negligence 
on  the  part  of  the  Defenders — and  secondly  that  the 
accident  was  the  result  of  that  negligence,  and  not  of 
rashness  on  the  part  of  the  deceased.  The  Judge 
ought  to  have  told  the  jury  that  if  they  were  satisfied 
on  both  those  points,  the  PlaintiflTs  were  entitled  to 
recover — but   that    if  the   Plaintiffs   failed    to   prove 


7^s  c&aea  or  ths  aoca  ow  lokdsl 


iT^l^T!!!^  eitfaer  of  diofle  pomti,  die  D^fienden  were  entitled  t&  a 
rimu»«r  ^c^rju^  |{^  nEigiLt  ILsm^  Stated  Mb  opiiiimi  tihat  tiv 
dim^Mwr.  wev^t  of  evidence  was  if  f  diatihly  atrcm^  upon  tibe 
2^  io^mam^*  fart  of  die  De&nden,  bat  he  Aanid  Iimve  added  tiiat, 
after  all,  Md/  wootd  be  a  qaertiaiL  tar  than  to  decide. 

The  Lord  Bkocgsxm  : 

M J  Lorda,  this  was  a  csk  whicb  oo^kt  to  bia:Te  heen 
left  to  the  jnrr. 

After  die  strong  opnnon  expresKd  br  the  learned 
Jadge  at  the  trial,  it  coold  <»iIt  hare  been  br  oonaent 
that  the  jurr  coald  hare  been  called  i^on  to  «seas  the 
damages,  if  anr,  whidi  ought  to  hare  been  giren  to 
the  ParsQen.  It  is  however  mndi  to  be  lamented  that 
that  oonrse  was  not  taken — fiv  the  purpose  of  aToading 
a  finther  triaL  ^ 

As  the  case  most  go  to  a  new  trial,  I  am  loth  to  saj 
any  thing  as  to  the  £M:ts.  Bnt  no  one  can  read  the 
evidence  withoot  being  satisfied  that  there  was  delay 
on  the  part  of  the  Defenders,  or  of  Snedden,  for  whom 
they  are  responsible ; — and  though  we  may  know  litde 
of  what  a  '^  roadsman "  is  (as  my  noble  and  learned 
friend  justly  observes)  the  Defenders  were  beyond  all 
doubt  answerable  for  the  negligence  of  Snedden  their 
manager.  It  is  dear  to  me  that  he  did  not  take  proper 
precautions  with  respect  to  the  stone ;  that  he  felt  too 
much  confidence,  and  too  little  distrust^  in  the  state  of 
the  roof;  and  that  he  delayed  too  long  those  directions 
which  past  all  doubt  he  ought  to  have  given  sooner. 

Hesitating  to  utter  any  thing  as  to  the  facts  of  the 
case — I  have  nevertheless  ventured  to  say  thus  much — 
because  I  cannot  but  hope  that  the  Defendants  will  see 
the  propriety  of  putting  an  end  to  the  case  by  making 
some  voluntary  and  benevolent  compensation  to  these 
unfortunate  Appellants  (a). 

(a)  They  sued  as  paupers. 
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Mr.  Hodson:  Do  your  Lordships  find  the  Appellants 
entitled  to  the  expenses  below^  in  so  far  as  they 
were  incurred  by  reason  of  the  disallowance  of  the 
exceptions  ? 

Mr.  Bovill :  Upon  a  Bill  of  Exceptions  there  are  no 
costs^  whether  the  party  excepting  succeeds  or  not. 

Mr.  Hodson  :  The  Appellants  ought  not  to  have 
failed  below.  Costs  were  allowed  in  the  case  of  Fraser 
V.  Hill  {a). 

The  LoBD  Chancellor  :  Upon  the  allowance  of 
exceptions  there  are  no  costs  in  this  country. 

Mr.  Bovill:  In  Fraser  v.  Hill  the  exceptions  had 
been  allowed  in  the  Court  below — and  when  the  case 
came  to  this  House^  they  were  disallowed.  The  conse- 
quence was  that  then  the  verdict  stood. 

The  Lord  Chancellor  :  The  exceptions  in  that  case 
had  been  allowed^  and  here  it  was  decided  that  they 
ought  to  have  been  disallowed.  Upon  the  disallowance 
there  may  be  costs ;  but  there  are  no  costs  upon  the 
allowance  of  exceptions,  because  the  error  is  supposed 
to  have  been  the  Judge's.  The  cause  therefore  will  be 
simply  remitted  back  to  the  Court  of  Session  with  a 
declaration. 

Interlocutors  reversed,  and  Cause  remitted  with  a 
Declaration  that  the  Bill  of  Exceptions  ought  to  have 
been  allowed,  and  that  a  new  trial  ought  to  have  been 
granted. 

(a)  Supra,  p.  392. 


PATKBaON, 

Widow  akd 
Children, 

V. 

Wallack  ii 
Company. 


SiMSON  —  RoBERTSON    &    SiHSON. 
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18<^  15th,  /Mftc 


THE  ADVOCATE-GENERAL,  .    Plaintiff  in  Error  (a). 
DAVID  SMITH,  ....    Defendant  in  Error. 

Legacy  Duty, — Prior  to  the  alteration  of  the  law  by  Mr. 
Gladstone's  Act,  legacy  duty  was  not  chargeable  upon  real 
estate  except  where  its  conversion  into  personalty  took 
place  under  some  imperative  trust  or  direction  to  that 
effect. 

Hence  where  the  conversion  was  a  thing  done  at  dis- 
cretion, for  the  convenience  or  benefit  of  the  parties,  the 
claim  of  the  Crown  did  not  arise. 

In  such  cases  the  words  "to  pay*'  did  not  necessarily 
denote  conversion.    They  might  be  taken  for  "  to  transfer." 

The  case  In  Be  Evans,  before  Lord  Chief  Baron 
Lyndhurst,  held  by  Lord  St.  Leonards  not  to  hare  been 
overruled  either  by  the  Attomey-Oeneral  y.  Simcox  or  by 
the  Attorney-General  v.  Mangles, 

By  certain  instruments  of  a  testamentary  character^ 
the  testatrix  conveyed  her  heritable  and  moveable 
estate  to  trustees  upon  trusty  after  payment  of  debts 
and  legacies,  "  to  pay  the  whole  residue  of  the  said 
trust  estate  and  effects,  heritable  and  moveable,  to 
the  Reverend  William  Duthy,  whom  I  hereby  appoint 
my  residuary  legatee;  or  to  his  heirs  and  ewecutors 
whomsoever.^^  She  also  conferred  on  the  trustees 
power  to  vary  securities. 

The  testatrix's  property  at  her  death  consisted  of 
an  heritable  bond  for  16,000/.  (in  Scotland  deemed 
real  estate),  and  of  4000/.  personalty.  The  trustees 
applied   10,000/.   of   the   16,000/.   to   pay  debts   and 

(a)  Reported  in  the  Court  below,  Sec.  Ser.  xiv.  586. 
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legacies.     They  then  invested   the  remaining   6000/.  '"^q^b^^"" 
in  their  own  names  on  real  security  by  heritable  bond ;    david^'smith. 
and  on  this  sum  the  Crown,  by  its  oflScers,  claimed 
legacy  duty  under  the  55  Geo.  III.,  c.  84,  Schedule  part 
3 ;  and  8  &  9  Vict.  c.  76,  sect.  4. 

The  Court  of  Exchequer  in  Scotland  held  that  legacy 
duty  was  not  demandable.  Against  this  judgment  a 
writ  of  error  was  sued  out  in  Parliament ;  and  errors 
having  been  duly  assigned,  the  same  came  on  for 
argument  in  the  House  of  Lords. 

Sir  Fiizroy  Kelly  and  Mr.  Piggot,  for  the  Plaintiff  in 
Error,  cited  Attorney-General  v.  Simcox  (a).  Attorney- 
General  v.  Mangles  {b),  Ex  parte  Evans  (c).  Attorney- 
General  v.  Holford  {d),  Williamson  v.  The  Advocate- 
General  (e),  Attorney-General  Y.  Metcalfe  (/),  Hobson  v. 
Neale  {g). 

Mr.  Roll  and  Mr.  Willes,  for  the  Defendant  in  Error, 
cited  Cathcart  v.  Cathcart  (A),  Mules  v.  Jennings  (i). 

The  Lord  Chancellor  {k) : 

My  Lords,  I  am  of  opinion  that  the  Court  below  ^"'^^SS^' 
came  to  a  right  conclusion  in  this  case ;  and  that  there 
is  nothing  in  the  statutes,  and  nothing  in  the  authori- 
ties, at  all  calculated  to  raise  any  reasonable  doubt. 

By  the  statutes,  legacy  duty  is  payable  upon  the 
clear  residue  of  the  monies  to  arise  from  the  sale, 
mortgage,  or  other  disposition  of  any  real  or  heritable 
estate  directed  to  be  sold,  mortgaged,  or  otherwise 
disposed  of  by  any  will,  or  testamentary  instrument. 
The  object  is  plain ;  namely,  that  the  legacy  duty  being 
chargeable  on  the  clear  residue  of  the  personal  estate — 

(a)  1  Exch.  Rep.  749. 
(b)  6  Mee.  &  Wei.  120.  (c)  2  Cromp.  Mee.  k  Ros.  206. 

(d)  1  Price,  426.  (e)  10  Cla.  &  Fin.  1  ;  2  Bell,  89. 

(/)  6  Exch.  Rep.  26.  (g)  8  Exch.  Rep.  368. 

(h)  8  Shaw  &  Dan.  803.  (t)  8  Exch.  Rep.  830, 

(i)  Lord  Cranworth. 


opinion. 
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Tra^^D^^ATB-  if  a  testator  having  real  estate  choose  to  direct  that 
DAvnT'smTH.    ^^  ^hall  bc  sold  and  the  proceeds  distributed,  the  Ijegis- 
Lord  ch^dLor'i  latuTC  has  thought  fit  to  treat  real  estate  so  circum- 
stanced as  chargeable,  and  to  impose  the  same  duty 
upon  it  as  if  it  had  been  money  in  the  possession  of  the 
testator  at  the  time  of  his  death.     In  the  Attorney' 
General  v.  Simcox  the  testator,   contemplating   it  as 
possible  that  it  might  be  necessary,  or  convenient,  to 
sell  a  portion  of  his  real  estates  in  order  to  equalise 
distribution,   said, — ''  In  that  event  I  authorise    the 
trustees  to  sell ;  "  and  the  Court  of  Exchequer  decided, 
that  when  the  trustees,  in  the  exercise  of  their  duty, 
had  come  to  the  conclusion  that  it  was  convenient  to 
sell,  or  that  it  was  their  duty  to  sell,  or  that  the  power 
to  sell  was  one  which  they  were  bound  to  exercise,  the 
language  of  the  will  in  such  a  state  of  circumstances 
amounted  to  a  direction  to  seU.     The  Court  held,  in 
short,  that  it  was  just  the  same  thing  as  if  the  testator 
had  said,  "  Under  such  circumstances  I  direct  you  to 
sell/^     But  the  sale  was  to  be  the  end  of  the  transac- 
tion ;  it  was  to  be  a  conversion  of  land  into  money  ; 
and  that  money  was  to  be  divided  just  as  if  it  had  been 
money  which  the  testator  had  possessed  at  the  time  of 
his   death.     That  decision  is  founded  in  good  sense, 
and  has  been  followed  in  succeeding  cases. 

The  testatrix  in  the  present  case  had  real  estate; 
and  had  also  personal  property.  By  her  will  she  gave 
legacies  to  a  large  amount.  At  the  time,  however, 
when  she  made  it,  her  personalty  was  not  nearly  enough 
for  the  payment  of  those  legacies.  Whether  she  knew 
of  that  circumstance,  and  contemplated  the  necessity 
of  selling  the  real  estate  to  make  up  the  deficiency,  is 
uncertain  :  very  likely  she  did  not.  But  she  directed 
those  legacies  to  be  paid,  and  gave  full  power  to  the 
trustees,  at  their  discretion,  to  sell  and  dispose  of  ^'  all, 
or  any  part  of,  the  said  trust  estate  and  effects ;  ^'  as 
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well  the  real  estate  as  the  personalty.    Then  she  gives  ^^q^*^^™" 
the  residue  to  the  Reverend  William  Duthy.     Now    Dj^mhurm. 
what  is  the  meaning  of  saying  that  the  trustees  shall  it^rd  ch^^eMvr'M 
have  power  to  sell  ?     It  may  only  mean  that  they  shall        ''p**'*^- 
have  the  power  to  sell  so  far  as  may  be  necessary  to 
enable  them  to  execute  the  trusts  of  her  will ;  that  is^ 
to  pay  her  debts  and  legacies.     The  test  of  the  cor- 
rectness of  this  view  is,  that  Mr.  Duthy  mighty  at  any 
moment,  have  interposed  and  said,  '^  You  shall  not  sell 
this  heritable  bond.     I  will  pay  those  legacies,  and  take 
the  heritable  bond  to  myself."     The  case,  therefore,  is 
plainly  distinguishable  from  The  Attorney-General  v. 
Simcox,  where  the  direction,  in  a  given  state  of  circum- 
stances, became  absolute,  to  convert  the  real  estate 
into  personalty,  and  to  distribute  it  as  such. 

I  apprehend,  my  Lords,  that  this  short  way  of  putting 
the  case  exhausts  it.  I  shall,  therefore,  say  no  more, 
but  simply  move  that  the  judgment  of  the  Court  below 
be  aflSrmed. 

The  Lord  Brouoham  :  I  quite  agree.  lord  Brmiifham** 

The  Lord  St.  Leonards  : 

By  the  Succession  Duty  Act  (a)  all  real  estate,  equally  Lordat.U(marde 
with  personalty,  is  now  liable  to  legacy  duty ;  so  that, 
in  my  opinion,  it  was  no  longer  worth  while,  merely  for 
the  sake  of  making  a  rule  in  future  cases,  to  insist  on 
having  this  appeal  decided  by  your  Lordships ;  especially 
considering  the  very  great  care  bestowed  upon  the  ques- 
tion in  the  Court  below. 

I  apprehend  that  no  legacy  duty  is  chargeable  upon 
this  property. 

It  is  said  that  the  words  of  the  will  are  ^'  to  pay.'' 
I  think  that  is  immaterial ;  because  the  gift  is  of  the 

(a)  Mr.  Gladstone's  Act,  the  16  &  17  Vict  c.  51,  passed  on  the 
4th  August  1853. 


opinian. 
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tm^^^^"-  heritable  estate  itself.     The  word  "pay*'  is  used  in 
DAviD'siiiTH.    ^^^  same   sense  as  ''transfer.'^     As  to  the  power  of 
LordSLL^rdt*  Varying  the  securities,  I  must  observe,  that  where  such  a 
power  is  not  imperative  on  the  trustees,  but  is  to  be 
exercised  for  the  convenience  and  benefit  of  the  parties, 
conversion,  in  the  sense  meant  by  the  statute,  does  not 
take  place.     Although  this  point  may  never  arise  again, 
I  am  anxious  to  show,  that,  in  coming  to  the  present 
decision,  the  House  will  not  in  any  manner  overrule 
what  has   already  been   decided.    A  case  which   was 
before  a  noble  and  learned  Lord  (a),  who  is  not  pre- 
sent, but  who,  I  am  happy  to  say,  is  still  one  of  the 
ornaments  of  this  House,  appears  to  me  to  have  been 
treated  rather  too  lightly.    I  mean  the  case  In  re  Evans. 
There,  one  part  of  the  estates  was  sold  for  the  benefit 
of  the  parties,  and  another  part  was  sold  under  the 
direction  of  a  Court  of  Equity.     The  Court  of  Exche- 
quer decided  (I  think,  very  properly),  that  neither  of 
these  sales  worked  a  conversion  in  the  sense  of  the  Act« 
But  in  the  Attorney-General  v.  Simcox,  the  Lord  Chief 
Baron  makes  this  observation  :  '^  The  only  difficulty  we 
have  felt  has  arisen  from  the  decision  In  re  Evans,  where 
certainly  the  Court  seems  to  have  decided  that  a  sale, 
under  a  power  to  trustees  to  sell,  is  not  a  sale  of  pro- 
perty directed  to  be  sold  within  the  meaning  of  the  Act. 
The  precise  grounds  on  which  the  Court  formed  this 
opinion  do  not  clearly  appear.     The  decision  may  pos- 
sibly have  turned  on  the  mode  in  which  the  proceeds 
of  the  sale  were  in  that  case  disposed  of.     The  statute 
does  not  impose  duty  in  every  case  of  sale  directed 
by  a  will,  but  only  where  the  proceeds  are,  by  the  will, 
given  to  legatees.     Now  in  the  case  In  re  Evans,  the 
trustees  were  not  directed  to  distribute  the  proceeds, 
but  to  invest  them  in  securities,  upon  the  same  trusts . 
as  attached  on  the  land  sold.     Possibly  the  Court  might 

(a)  Lord  Lyndhurst,  then  Chief  Baron. 
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have  thought  that  this  left  the  character  of  real  estate  '^^q^^^''^- 
still  attaching  on  the  money  produced  by  the  sale,  and  p^^^,  ^^^.^ 
so  that  the  statute  did  not  apply/'  That,  ray  Lords,  is  LordsZi^nard^ 
one  of  the  circumstances  in  the  very  case  now  before  *^«»«^ 
your  Lordships.  The  trustees  have  the  power  to  re- 
invest the  proceeds.  But  the  Court  of  Exchequer 
aflBrm  that  the  case  In  re  Evans  was  overruled  by 
the  later  case  of  Attorney-General  v.  Mangles,  where, 
however,  there  was  a  clear  and  express  trust  '*  to  sell, 
convey,  or  otherwise  convert  into  money  the  residue 
of  the  estate,  real  and  personal.^'  And  although  there 
was  a  power  to  retain  shares  of  the  estate  as  real  estate 
for  the  benefit  of  the  parties  entitled,  yet  those  shares 
were  to  be  treated  as  personalty.  It  was,  therefore, 
difficult  to  say  that  they  could  take  those  shares  in 
such  a  manner  as  to  be  free  firom  duty ;  but  the  Court 
also  decided  that  it  did  not  attach  upon  the  part  which 
was  unsold ;  and  therefore  they  did  not  hold  the  direc- 
tion to  be  imperative  as  to  the  whole  of  the  property.  I 
am  of  opinion  that  the  Attorney -General  v.  Mangles  did 
not  overrule  In  re  Evans ;  so  that  my  conclusion  is  that, 
consistently  with  all  the  prior  decisions,  your  Lordships 
may  hold  the  true  construction  of  this  will  and  of  the  Act 
of  Parliament  to  be  that  the  duty  does  not,  in  the  pre- 
sent case,  attach;  and  I  must  add,  that  considering 
the  nature  of  the  question,  and  adverting  to  the  fact 
that  the  appeal  is  from  the  unanimous  opinion  of 
the  Judges  in  Scotland,  I  very  much  regret,  that  in 
affirming  their  decision,  we  cannot  give  costs  (a). 
Judgment  affirmed, 

(a)  See  suprd,,  p.  66,  note,  as  to  the  rule  against  fixing  the  Crown 
with  costs. 


TiMM — Maitland  &  Graham. 
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MARIA  NSKI, Appellant. 

JANET  CAIRNS,  WIFE  OF  JOHN  CAIRNS,  \ 
AND  THE  SAID  JOHN    CAIRNS  FOR  (  Respondents  (a) 
HIS  INTEREST,        .        .        .  •  j 

Ath  ^7S^'sth      Jurisdiction. — When  the  House  of  Lords  remits  a  cause  to  the 
Avfftut,  Court  below  in  order  to  have  a  certain  thing  done,   the 

power  of  the  Court  below  to  do  the  thing  ordered,  is  not  to 
be  disputed. 

When  the  House  retains  an  appeal,  but  makes  a  remit  to 
the  Court  below  for  the  purpose  of  some  additional  pro- 
ceeding— such  additional  proceeding  ought  to  be  reported 
when  completed — and  on  receipt  of  the  report  the  House 
will  resume  consideration  of  the  cause  and  take  cognizance 
as  well  of  the  matter  involved  in  the  appeal  as  of  the  addi- 
tional proceedings  had  under  the  remit. 

The  Appeal  Committee  drops  with  the  Session  ;  therefore 
if  no  report  is  made  upon  petitions  which  have  been  referred 
to  it,  such  petitions,  at  the  close  of  the  Session,  return  to  the 
House,  which  thereupon  resumes  its  original  jurisdiction. 
Verdict, — A  Judge  may  amend  the  entry  of  a  verdict  from 
memory,  although  he  have  no  note  either  of  the  evidence  or 
of  his  summing  up  to  the  jury. 

The  House  in  the  Session  1852  had  held  that  the 
entry  of  the  verdict  was,  from  its  uncertainty  and 
ambiguity,  inapplicable  to  the  issue  which  had  been 
tried  before  the  Lord  Jtistice-Clerk  Hope,  and  a  jury ; 
and  therefore  in  order  to  have  this  defect  rectified, 
judgment  was  given  as  follows  : — 

It  is  ordered  and  adjudged  that  the  interlocutor  disallowing  the 
Bill  of  Exceptions  be  affirmed:  and  it  is  further  ordered  that  the 

(a)  See  this  case  reported  in  its  previous  stage,  suprd,  p.  212. 
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said  appeals  do  stand  over,  and  that  the  said  causes  be  remitted  back  Mabiansu 

to  the  Court  of  Session  in  Scotland,  in  order  that  the  Respondents  Janet  Cairss, 

in  the  said  appeals  may  make  such  applications  to  the  said  Court  of  ^'^j'Ji^J^  ^^^ 

Session,  and  to  the  Lord  Justice- Clerk,  as  they  may  be  advised  to  I°"  ^*'° '^^"* 

'  .  CAJRK8  FOR  UI8 

make,  for  the  amendment  of  the  entries  of  the  verdicts  in  the  said        ihtkrbt. 

actions  respectively  found  for  the  Pursuers  on  the  issues  in  the  said 

petitions  and  appeals  mentioned,  according  to  the  substance  of  the 

actual  findings  and  to  the  notes  of  the  Lord  Justice -Clerk,  and  also 

for  such  amendment  of  the  application  of  the  verdict  in  the  said 

action  of  reduction-improbation,  exhibition,  count,  reckoning,  and 

payment,  and  for  such  amendment  of  the  application  of  the  verdict 

in  the  said  action  of  reduction-improbation  and  declarator  as  the 

said  Court  may  deem  necessary  in  consequence  of  any  amendment 

which  may  be  made  in  the  entries  of  the  said  verdicts. 

The  Respondents  applied  to  the  Lord  Justice-Clerk 
and  to  the  Court  of  Session,  in  conformity  to  the  above 
remits  praying  that  the  entry  and  application  of  the 
verdict  should  be  rectified. 

The  Appellants  opposed  the  application,  contending 
that  the  Court  had  no  power  to  comply  with  it. 

On  the  17th  December  1852,  the  Lord  Jtistice-Clerk 
Hope,  having  referred  to  his  notes,  directed  the  Jury 
Clerk  to  rectify  the  entry  of  the  verdict  in  such  manner 
as  to  render  it  applicable  to  the  issue. 

The  order  of  the  Lord  Justice-Clerk  was  duly  executed 
on  the  17th  December  1852. 

On  the  15th  January  1853,  the  Lords  of  the  Second 
Division  of  the  Court  of  Session,  having  resumed  con- 
sideration of  the  cause,  applied  the  verdict  as  amended, 
and  pronounced  judgment  reducing  and  setting  aside 
the  documents  in  question  conformably  to  the  prayer 
of  the  summons  (a). 

On  the  10th  February  1853,  the  Lord  Chancellor 
acquainted  the  House  that  the  Clerk-Assistant  (Mr. 
Lefevre)  had  received  by  post  from  Mr.  John  Russell, 
one  of  the  Principal  Clerks  of  the  Court  of  Session,  by 
direction  of  the  Lord  Justice-Clerk  and  the  other  Judges 

(a)  See  suprd,  p.  212. 
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uabiaxbki  q(  tiig  Second  Division,  copies  of  the  proceedings  had 
wi?BOF  VottH  ^  the  Court  below  in  pursuance  of  the  remit.  So  that 
THB^l^jomr  by  means  of  this  return  a  certified  transcript  of  the 
Record,  including  the  new  interlocutor  of  the  15th 
January  1853,  was  brought  before  the  House. 

On  the  22nd  February  1853,  the  Respondents  pre- 
sented a  petition  praying  the  House  to  '^resume 
consideration  of  the  said  appeal  with  the  remit,  and  the 
proceedings  and  interlocutors  of  the  Court  of  Session 
pursuant  thereon,  and  to  pronounce  final  judgment  on 
the  said  appeal,  so  as  to  dispose  of  all  the  matters  not 
disposed  of  by  the  judgment  of  the  House  pronounced 
on  the  1st  July  1852/' 

This  petition  was  referred  to  the  Appeal  Committee, 
but  no  report  was  made.  The  Petition  therefore  at 
the  end  of  the  Session  reverted  to  the  House. 

Next  Session,  on  the  3rd  August  1854,  the  House 
ordered  the  petition  "  to  be  considered  to-morrow.'' 

On  the  4th  August  1854,  the  following  order  was 
made : — "  Consideration  put  off  sine  die,  and  cause  to  be 
heard  by  one  Counsel  {a)  of  a  side  on  Monday  next." 

Accordingly,  on  the  7th,  8th,  and  9th  August  1854, 
the  question  raised  by  the  Respondents'  petition  was 
fully  argued. 

Mr.  Rolt,  in  support  of  the  petition,  attempted,  but 
was  not  allowed,  to  begin. 

The  Solicitor-General  {b),  for  the  Appellant:  The 
direction  to  amend  the  entry  of  the  verdict  had  excited 
the  greatest  amazement  in  Scotland.  The  Jury 
Statutes  gave  no  authority  for  such  an  operation. 
How  could  the  Lord  Justice-Clerk  undertake  to  re- 
member after  an  interval  of  two  years  all  that  had 
passed  and  aU  that  he  had  uttered  at  the  trial  ?  But 
yet  he  had  ventured  to  correct  this   entry,  although 

(a)  This  does  not  mean  that  counsel  were  to  hear  but  to  argue, 
(h)  Sir  Richard  Bethell. 
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his  more  prudent  brethren  had  doubted  the  power  to      mawakski 

J  Janbt  CAiRira, 

ao  SO.  WIPE  OP  John 

[Lord   Brougham:   You  cannot   assume  that  the    TmeTi'iDjoHN 

___._,,__-  --  .-  ,     Gaibns  for  his 

Lord  Justtce-Clerk  had  not  a  note  of  the  evidence  and 
of  his  summing  up.] 

But  what  can  the  House  do  with  the  new  inter- 
locutor of  the  Court  below,  that  of  the  15th  January 
1853.  It  is  not  here.  Your  Lordships  have  no  cog- 
nizance of  it.  There  must  be  another  appeal  to  give 
you  jurisdiction.  At  present,  by  the  return  of  the 
record  to  Scotland  under  the  remit,  the  House  is 
fiinctus  officio. 

[Lord  Brougham  :  No.  The  appeal  was  to  '^  stand 
over."  Why  did  not  you  appeal  against  the  new 
interlocutor  ?] 

The  case  was  before  the  Appeal  Committee,  and  was 
left  there  in  a  state  of  amicable  repose  for  seventeen 
months.  It  was  for  the  other  side,  not  for  us,  to  set 
that  tribunal  in  motion.  This  House  cannot  take 
notice  of  matter  not  coming  before  it  in  the  regular 
course  of  its  appellate  jurisdiction.  The  transcript  of 
the  record  dispatched  through  the  instrumentality  of 
the  post-office  is  a  thing  not  to  be  looked  at  by  a  Court 
the  highest  of  all,  which  is  to  give  an  example  of 
formality  and  good  order  to  the  inferior  tribunals. 

We  submit,  therefore,  that  the  petition — ^being  still 
before  the  Appeal  Committee — cannot  be  taken  cogni- 
zance of  by  the  House  without  a  violation  of  its  own 
consistency  and  settled  practice ;  and  we  contend  that 
your  Lordships  cannot  deal  with  the  new  interlocutor 
of  the  Court  below  till  we  have  brought  a  supplemental 
appeal,  which  we  shall  be  ready  to  do  next  session. 

Mr.  Roll,  for  the  Respondents :  There  is  a  precedent, 
Elliott  V.  Ckghom  (a),  which  removes  the  supposed 
difficulty  respecting  the  new  interlocutor. 

(a)  M'Lean  &  Rob.  iaS6. 


770  CASES   IN   THE   HOUSE   OF   LORDS. 

MABiAifSKi         The  power  to  amend  the  entry  of  the  verdict  has 
^ww^orlrwN    been  denied.     But  when  this  House  remits  to  the  Court 
thbS  John    below  to  do  a  Certain  thing,  the  jurisdiction,  which  the 
niTSBisT.       House  has  affirmed  is  not  to  be  disputed. 

The  record  was  not  sent  back  by  the  remit. 
The  Solicitor-General,  in  reply  :  The  question  is,  can 
the  House  consider  again  the  original  appeal  ?  The 
report  of  Elliott  y.  Cleghom  is  wrong.  The  journals 
show  that  that  case  was  a  complete  contrast  to  the 
present. 

The  Lord  Chancellor  {a) : 
^^^^'       That  the   alteration  in  the  entry  of   the   verdict 
might  competently  be  made,  is  established  by  the  fact 
of  your  Lordships  having  remitted   the  case  for  the 
purpose. 

If  it  turns  out  that  the  mode  in  which  a  verdict  has 
been  entered  up,  does  not  express  that  which  the  jury 
upon  the  direction  of  the  Judge  had  intended  to  state, 
it  is  obvious  that  there  must  be  some  mode  or  other  of 
getting  that  set  right.  Now  that  is  what  has  happened 
here — because  upon  this  remit  application  is  made  to 
the  Lord  Justice- Clerk,  and  his  report,  as  I  interpret  it, 
is  to  this  eflfect : — *^  I  did  say,  that  unless  the  jury 
found  upon  each  and  every  of  the  instruments  that 
fraud,  circumvention,  and  intimidation  had  taken 
place,  they  could  not  find  a  verdict  for  the  Pursuers 
generally .''  They  have  found  a  verdict  for  the  Pur- 
suers generally.     Therefore  that  is  now  set  right. 

If  there  is  any  doubt  as  to  whether  this  course  is 
taken  in  the  Courts  of  this  country,  I  can  only  say 
from  an  experience  of  many  years  that  it  is  done  fifty 
times  in  a  year.  Generally  the  Judge  has  a  note  of 
what  took  place.  If  he  says,  I  have  no  note  of  what  I 
said,  but  I  am  quite  sure  that  it  was  so  and  so ;  nobody 

(a)  Lord  Crimworth. 
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supposes  that  a  Judge  would  mislead  or  misstate.    Here      makiansw 
the  Lord  Justice-Clerk  is  quite  distinct ;  and  it  is  not  a   ^^fJ^Ji^j^H 
point  upon  which  he  could  have  been  mistaken.  rSi'^m^'liH 

The  only  doubt  which  I  entertained  at  first  was  ^imtkiubw"" 
whether  this  matter  was  so  before  the  House^  that  your  Lordckanetiun^t 
Lordships  could  deal  with  it. 

In  the  case  of  Elliott  v.  Cleghorn,  the  petition  was  by 
the  Appellants.  Here  it  is  by  the  Respondents ;  but 
•  that  circumstance  can  make  no  diflference.  The  sub- 
stautial  thing — the  appeal  itself — ^is  still  before  the 
House.  Therefore,  my  Lords,  it  appears  to  me  that  the 
parties  have  a  locus  standi,  and  that  it  is  competent  for 
your  Lordships  now  to  give  judgment  as  you  would 
have  done  if  there  had  not  been  a  necessity  for  the 
remit. 

The  Lord  Brougham  : 

It  would  be  a  most  cruel  injustice  if,  upon  a  mere  ^^^^^UJ^'**' 
matter  of  form,  whether  or  not  we  should  have  a  report 
from  the  Appeal  Committee,  we  were  to  stay  the  final 
disposal  of  this  case. 

Had  that  been  before  this  House  two  years  ago, 
which  is  before  it  now,  and  the  want  of  which  occa- 
sioned the  remit,  there  would  not  have  been  the 
shadow  of  a  doubt  remaining  in  the  minds  of  any 
of  your  Lordships  what  course  you  ought  to  take 
in  disposing  of  this  cause.  My  noble  and  learned 
friend  (a)  (unfortunately  from  the  state  of  his  health 
not  now  present)  and  myself  both  considered  it  quite  a 
matter  of  course  that  if  it  should  be  found  that  the 
general  verdict  for  the  Pursuers  on  the  part  of  the 
jury,  under  the  direction  of  the  learned  Judge,  implied 
(what  it  might  well  imply,  though  it  did  not  of 
necessity  imply)  that  all  the  twenty  pieces  of  paper, 
bills,  bonds,  and  so  forth,  had  been  obtained  by  the 

(a)  Lord  Tniro. 

3  F 


772  CASES   IN   THE   HOUSE   OP   LORDS. 

mariahski  three  several  modes  of  malpractice  resorted  to  by  this 

jakkt^cairns,  Appellant  upon  the  old  man  his  father-in-law,  namely^ 

m'STii  jShn  by  working  upon  his  facility  of  mind,  by  fraud  and 


caiww  for  hib   circumvention,  and  by  intimidation, — if  it  had  appeared 


IKTKRXST. 


LordB^havCt  that  all  thoso  means  had  been  taken  to  induce  him  to 
sign  those  instruments, — we  could  have  had  no  doubt 
in  our  minds  that  the  interlocutor  reducing  the  whole 
of  them,  and  decreeing  in  terms  of  the  verdict,  was  well 
grounded  and  ought  to  be  afSrmed. 

Something  has  been  said  with  respect  to  the  notes  of 
the  Lord  Justice-Clerk  having  applied  to  the  evidence 
only,  and  not  to  his  recording,  as  it  were,  for  his  own 
use,  and  subsequently,  as  it  might  happen,  for  the  use 
of  the  Court,  what  he  had  said  in  his  direction  to  the 
jury.  But,  as  my  noble  and  learned  friend  has  well 
observed,  a  Judge  may  have  as  distinct  a  recollection  of 
his  direction  to  the  jury  as  if  he  had  kept  a  note,  word 
for  word,  of  what  he  said  at  the  trial, — Non  constat 
that  the  Lord  Jtistice-Clerk  had  not  a  note — there  is 
nothing  to  exclude  the  supposition  that  he  might  have 
had  such  a  note,  which  might  have  been  more  or  less 
formal,  or  more  or  less  full;  but  it  is  equally  possible 
that,  without  any  note  at  all,  he  had  so  distinct  a 
recollection  of  what  had  passed  at  the  trial,  that  he 
could,  clearly  and  without  doubt,  state  what  his  direc- 
tion to  the  jury  was. 

My  Lords,  upon  the  whole  I  have  no  doubt  whatever 
that  your  Lordships  will  do  substantial  justice  by 
affirming  these  interlocutors  with  costs. 

The  following  is  the  formal  judgment  of  the  House: — 

DIE    MARTIS    8®    AUGUSTl    1854. 

Whereas  counsel  was  heard,  as  well  on  Thursday/  the  1 9th  as 
Monday  the  23rd,  Friday  the  27th,  and  Monday  the  30th  days  of 
June  1851,  upon  the  petition  and  appeal  of  Dionysius  OnufH 
Marianakiy  complaining  of  an  interlocutor  of  the  Lords  of  Session 
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in  Scotland,  of  the  Second  Division,  of  the  18th  of  Jttfy  1850,  "  dis- 
allowing the  Bill  of  Exceptions  "  in  the  said  petition  and  appeal 
mentioned,  "and  finding  expenses  due; "  and  also  complaining  of 
an  interlocutor  of  the  said  Lords  of  Session  in  Scotland,  of  the 
Second  Division,  dated  the  18th  of  July  1850,  and  made  in  an 
action  of  rednction-improbation,  exhibition,  connt,  reckoning  and 
payment,  in  the  said  petition  and  appeal  mentioned,  discharging 
the  role  granted  to  show  canse  why  the  verdict  in  this  case  should 
not  be  set  aside,  and  a  new  trial  granted,  and  appointing  the  verdict 
to  be  applied,  and  judgment  to  be  entered  up  ;  and  also  of  an  inter- 
locutor of  the  said  Lords  of  Session  in  Scotland,  of  the  Second 
Division,  dated  the  18th  of  July  1850,  and  made  in  an  action  of 
reduction -improbation  and  declarator,  in  the  said  petition  and  appeal 
mentioned,  discharging  the  rule  granted  to  show  cause  why  the  ver- 
dict in  this  case  should  not  be  set  aside,  and  a  new  trial  granted, 
and  appointing  the  verdict  to  be  applied,  and  judgment  to  be  entered 
up  "  in  so  far  as  the  said  verdicts  are  appointed  to  be  applied,  and 
judgment  to  be  entered  up  ;'*  and  also  of  two  interlocutors  of  the 
said  Lords  of  Session  there,  of  the  Second  Division,  dated  respec- 
tively the  20th  of  July  1850,  made  in  the  said  actions  respectively ; 
and  praying,  "  that  the  same  might  be  reversed,  varied,  or  altered, 
so  far  as  complained  of,  or  that  the  Appellant  might  have  such 
relief  in  the  premises,  as  to  this  House,  in  their  Lordships*  great 
wisdom,  should  seem  meet." 

As  also  upon  the  answer  of  Mrs.  Janet  Fairservice  (or  Caimi), 
wife  of  John  Cairns,  and  of  the  said  John  Cairns,  for  their  respec- 
tive rights  and  interests,  put  into  the  said  appeal. 

And  whereas  this  House  did,  on  the  1st  day  of  July  1852,  order 
and  adjudge,  that  the  said  interlocutor  of  the  18th  of  Jufy  1850, 
disallowing  the  Bill  of  Exceptions,  and  finding  expenses  due,  should 
be  and  the  same  was  thereby  affirmed  ;  and  did  further  order  that 
the  said  appeal  should  stand  over,  and  that  the  said  cause  should  be 
and  they  were  thereby  remitted  back  to  the  Court  of  Session  in 
Scotland,  in  order  that  the  Respondents  might  make  such  applica- 
tion to  the  said  Court  of  Session  and  to  the  Lord  Justice-Clerk  as 
they  might  be  advised  to  make,  for  the  amendment  of  the  entries  of 
the  verdict,  according  to  the  substance  of  the  actual  findings  and  to 
the  notes  of  the  Lord  Justice-Clerk,  and  also  for  such  amendment  of 
the  application  of  the  verdict  as  the  said  Court  might  deem  neces- 
sary in  consequence  of  any  amendment  which  might  be  made  in  the 
entries  of  the  said  verdicts. 

And  whereas  certified  copies  of  the  proceedings  of  the  Court  of 
Session  on  the  said  appeal,  in  pursuance  of  the  said  remit,  were  laid 
before  this  House  on  Thursday  the  10th  day  of  February  1853, 
from  which  it  appears  that  the  said  Respondents,  on  the  23rd  of 
November  1852,  presented  a  petition  to  the  Lords  of  the  Second 
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Division  of  the  Court  of  Session,  praying  their  Lordships  "  to  apply 
the  hereinbefore  mentioned  judgment  of  this  House,  and  to  carry 
into  effect  the  said  judgment,  and  the  remit  of  this  Honse,"  and  that 
application  was  also  made  by  the  said  Respondents  to  the  said  Lord 
Justice-Clerk  to  amend  the  entries  of  the  verdict,  and  that  accord- 
ingly the  said  Lord  Justice-Clerk  caused  the  said  entry  of  the  said 
verdict  to  be  amended,  and  the  Lords  of  the  Second  Division  of  the 
Court  of  Session,  having  resumed  the  consideration  of  the  said  peti- 
tion of  the  said  Respondents  of  the  23rd  of  November  1852,  pro- 
nounced an  interlocutor  dated  the  15th  January  1853,  which  inter- 
locutor applies  the  verdict  entered  up  in  its  amended  form,  and 
finds,  reduces,  decerns,  and  declares,  as  therein  mentioned  : 

And  whereas  a  petition  of  the  said  Respondents  was  presented  to 
this  House  on  Tuesday  the  22d  day  of  February  1853,  stating, 
among  other  things,  **  That  after  procedure  had  been  made  upon  the 
said  remit  of  this  House,  as  mentioned  in  the  petition,  the  Lords  of 
the  Second  Division  resumed  consideration  of  the  said  application 
of  the  Respondents,  and  by  interlocutors  of  the  15th  of  January 
1853,  pronounced  in  each  of  the  two  causes  (being  the  interlocutors 
lastly  hereinbefore  mentioned,  dated  the  15th  and  signed  the  18th 
of  January  1853),  applied  the  verdicts  as  thus  entered  up  in  an 
amended  form  ;  **  and  praying  this  House  ^'  to  resume  consideration 
of  the  said  two  appeals,  with  the  remit  to  the  Court  of  Session 
therein,  and  the  proceedings  and  interlocutors  in  the  said  Court  of 
Session  pursuant  to  the  said  remit,  to  hear  counsel  thereupon,  and 
to  pronounce  final  judgment  in  the  said  appeals,  so  as  to  dispose  of 
all  interlocutors  and  matters  not  disposed  of  in  the  said  judgment 
of  this  House  of  ihe  1st  of  July  1852  ;  and  that  for  further  hearing 
of  the  said  appeals,  as  now  prayed,  their  Lordships  may  be  pleased 
to  allow  the  petitioners  to  deposit  in  this  House  copies  of  the  afore- 
said steps  of  procednre  in  the  Court  of  Session,  corresponding  to  the 
certified  copies  which  have  been  sent  by  the  Clerk  of  the  Second 
Division  of  the  Court  of  Session  to  the  Clerk  of  the  Parliaments, 
and  upon  such  deposit  being  duly  made  to  order  the  said  two  appeals 
to  be  heard  on  an  early  day,  and  further  to  award  to  the  petitioners 
the  costs  of  this  petition,  of  any  discussion  thereon,  and  of  the 
further  hearing  by  their  Lordships  ; "  which  said  petition  was  re- 
ferred by  this  House  to  the  Appeal  Committee,  but  no  report  was 
made  thereon : 

And  whereas  by  an  order  of  this  House  of  Friday  last  it  was 
ordered,  that  the  said  cause  on  remit  be  heard  by  one  counsel  of  a 
side  on  the  Monday  following  : 

And  whereas  counsel  were  accordingly  heard  yesterday  and  this 
day  in  the  said  cause  on  remit ;  and  due  consideration  being  had  of 
what  was  offered  by  the  said  counsel,  and  also  of  the  said  proceed- 
ings of  the  Court  of  Session  upon  the  said  remit,  and  of  the  said 
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interlocutor  of  the  15th  of  January  1853,  and  of  the  said  petition 
of  the  Respondents : 

It  is  ordered  and  adjudged^  that  the  said  petition  and  appeal  be, 
and  is  hereby  dismissed  this  House,  and  that  the  said  interlocutor 
of  the  15th  January  1853,  be,  and  the  same  is  hereby  affirmed : 
and  it  is  further  ordered,  that  the  Appellant  do  pay  or  cause  to  be 
paid  to  the  said  Respondents  the  costs  incurred  in  respect  of  the 
appeal,  the  amounts  of  such  costs  respectively  to  be  certified  by 
the  Clerk  Assistant :  and  it  is  also  further  ordered,  that  unless  the 
costs,  certified  as  aforesaid,  shall  be  paid  to  the  parties  respectively 
entitled  to  the  same,  within  one  calendar  month  from  the  date  of 
the  certificate  thereof,  the  causes  shall  be  and  are  hereby  remitted 
back  to  the  Court  of  Session  in  Scotland,  or  to  the  Lord  Ordinary 
officiating  on  the  bills  during  the  vacation,  to  issue  such  summary 
process  or  diligence  for  the  recovery  of  such  costs  respectively  as 
shall  be  lawful  and  necessary. 
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Before  the  lords'  committee  for 
privileges. 


EARLDOM   OF  PERTH. 

THE  DUKE  OF  MELFORT,     ....     Claimant  (a). 

2o\*jw  Creation  of  a  Scotch  Peerage:  Proof. — In  the  absence  of 

the  original  patent  or  charter  of  creation,  a  certified  copy 
of  an  enrol^ient  of  a  Commission  under  the  Great  Seal  of 
Scotland  and  Royal  Sign  Manual,  directing  a  Baron  to  be 
created  an  Earl,  with  confirmatory  entries  in  the  Journals 
of  the  Scottish  Parliament,  held  sufBcient  evidence  of  the 
creation  of  an  Earldom. 
Attainder  of  a  Scotch  Peerage:  Semble — Under  the  7th 
Anne,  c.  21,  the  effect  of  Attainder  upon  a  Scotch  Peerage 
is  the  same  as  the  effect  of  Attainder  upon  an  English  or 
British  Peerage. 

Course  of  proceeding,  when  it  appeared  that  a  Claimant*s 
pedigree  was  proved,  but  that  Attainders  stood  in  the  way. 

Motives  and  limits  of   the  Royal  interposition  in  sanc- 
tioning the  restitution  of  a  Scotch  peerage. 

A    Bill    to  remove   Attainder    must    have    the    Royal 
signature. 

The  Petition  of  George  Drummond,  Duke  de  Mel- 
fort  and  Count  de  Lussan  in  France,  claiming  the 
Earldom  of  Perth,  in  the  peerage  of  Scotland,  and 
praying  the  Queen  to  adjudge  and  declare  him  to  be 
entitled  to  that  dignity,  had  been  by  her  Majesty  in 
due  course  referred  to  the  House  of  Peers  [b) ;   and 

(a)  For  a  report  of  the  earlier  stage  of  this  claim,  see  2  Ho.  of  L. 
Ca.,  p.  865. 

{h)  As  to  the  practice  in  such  matters,  see  supra,  p.  68,  note  (a). 
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came  before  the  Committee  for  Privileges  on  the  23rd     ^^p^^  ^' 
of  July  1846. 

The  Attorney-General  and  the  Lord  Advocate 
attended  on  behalf  of  the  Crown  (a) ;  Mr.  Fleming 
stated  the  ease  of  the  Claimant. 

There  was  no  patent  or  charter  of  creation  forth- 
coming; but  there  was  produced  an  ancient  certified 
copy  of  an  enrolment  of  a  Commission  under  the 
Great  Seal  of  Scotland  and  Royal  Sign  Manual, 
dated  February  1605,  and  purporting  to  direct  the 
Commissioners  therein  named  to  create  James  Lord 
Drummond  Earl  of  Perth.  And  this  document,  with 
confirmatory  entries  in  the  Journals  of  the  Scottish 
Parliament,  was  held  to  be  a  sufficient  proof  of  the 
creation  of  the  Earldom. 

The  pedigree  of  the  Claimant  was  also  satisfactorily 
established ;  so  that  this  Earldom  would  by  law  have 
descended  upon  him  beyond  all  controversy,  but  for 
certain  impediments  which  were  thus  adverted  to  by 
the  noble  and  learned  Lords  who  advised  on  the 
occasion.     The  following  were  their  opinions. 

The  LoED  Chancellor  (b) : 

The  document  creating  this  peerage  not  being  forth-  Lord  oiuaeeuar « 
coming,  the  limitation  must  be  taken  from  usage  to 
have  been  to  the  grantee  and  to  his  heirs  male  (c).  It 
appears  that  James,  the  fourth  Earl,  held  under  that 
limitation,  and  that  he  died  in  1716.  James,  his 
eldest  son,  was  alive  at  the  time,  not  having  died  until 
the  year  1720;  but  in  1715,  living  his  father,  he  had 
been  attainted.  By  his  father's  death  the  title  would 
have  descended  upon  him,  had  he  not  been  attainted ; 
but  it  did,  in  fact, — if  it  can  be  said  to  have  descended 
at   all, — descend  upon    an   attainted  person,   and   it 

(a)  See  suprik,  p.  59,  note  (<i).  (A)  Lord  Cottenham. 

1(c)  See  the  Olencairn  easm^  trnprd,  p.  444. 
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^^piS?S.^^     became  as  much  forfeited  as  if  he  had  been  a  Peer  at 
Lord  ch^iior*  thc  timc  of  his   attainder.     The  AirUe  Peerage  case 
opinion.        seeing  decisive  as  to  this. 

The  Claimant  says  that  he  is  heir  male  of  the 
grantee^  and  entitled^  upon  failure  of  the  line  of  the 
attainted  party.  But^  my  Lords,  if  that  party  had  the 
whole  estate  in  him,  the  whole  was  forfeited. 

It  is  said,  however,  that  by  the  law  of  Scotland  each 
party  may  be  considered  as  coming  in  by  way  of 
substitution,  and  that  the  party  attainted  forfeits 
only  what  was  in  him.  The  case  of  Gordon  of  Park  {a) 
and  Lord  Bolingbroke^s  case  {b)  are  relied  upon.  But 
in  those  cases  there  were  substantive  substitutions, 
which  there  are  not  here;  and  Lord  Hardtmck^s 
object  was  to  assimilate  the  law  of  Scotland  as  nearly 
as  possible  with  that  of  England  in  pursuance  of  the 
provisions  of  the  statute  of  Anne  (c). 

The  Lord  Lyndhurst  : 
^JiSi^"*^*  *  My  Lords,  I  am  of  opinion  that  this  claim  is  barred. 
There  are  two  attainders  and  a  decree  of  forfeiture ; 
but  it  is  only  necessary  to  consider  one  of  those, 
namely,  the  attainder  of  James  Lord  Drummond,  in 
the  year  1715.  He  was  the  eldest  son  of  the  fourth 
Earl :  he  was  attainted  in  the  life-time  of  his  father : 
his  father  died  in  1716 :  he  survived,  and  died  in  1720. 
Now  if  this  had  been  the  case  of  an  English  peerage, 
there  is  no  doubt  whatever  that  it  would  have  become 
extinct  by  the  attainder  of  James  Lord  Drummond. 

Now  by  the  statute  of  Anne  the  corruption  of  blood, 
forfeiture,  and  other  penalties  arising  from  attainder 
are  applied  to  Scotland  precisely  as  in  England.  It 
follows  therefore  that  if  the  peerage  would  in  the  case 
before  us  be  extinguished  were  it  an  English  peerage, 

(a)  Foster's  Cro.  Ca.  95.  (h)  3  Cm.  180. 

{c)  7  Anne,  c,  21. 
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it  would    be   equally  extinguished  in  the  case  of  a     ®^^h°' 
Scotch  peerage ;  and  not  for  the  life  only  of  the  party  ^^^  L^nr$c» 
attainted^  or  during  the  continuance  of  his  issue^  but  it        <^»»*<^- 
would  terminate  entirely, 

I  think  however  that  I  may  without  impropriety 
say  that  this  is  a  case  deserving  the  serious  considera- 
tion of  my  noble  and  learned  friend  as  to  the  adoption 
of  some  proceedings  on  the  part  of  the  Crown  to  do 
away  with  the  effect  of  the  attainder.  This  has  been 
done  in  several  cases ;  and  I  think  there  is  as  strong  a 
claim  for  this  in  the  present  case  as  in  any  that  have 
preceded  it. 

In  these  circumstances  the  Committee  resolved  that 
the  claim  was  not  established. 

But  in  1853,  upon  the  suggestion  thrown  out  by 
Lord  Lyndhursty  a  Bill  was  brought  in,  signed  by  the 
Queen,  to  relieve  the  Claimant  from  the  effect  of  the 
decree  of  forfeiture,  and  to  relieve  him  and  the  heirs 
male  of  James  first  Earl  of  Perth  irom  the  effect  of 
the  attainders.  This  Bill  stood  for  the  second  reading 
on  the  7th  of  June,  when  the  following  speeches  were 
delivered. 

The  Lord  Chancellor  (a)  : 

My  Lords,  the  object  of  this  bill  is  to  reverse  the  ^^^^i^^^* 
attainder  of  the  Earls  of  Perth,  who  had  been  attainted  for 
the  part  they  took  in  the  Rebellions  of  1716  and  1745. 

James  I.,  my  Lords,  in  the  year  of  his  acces- 
sion to  the  English  throne  (A),  created  a  member 
of  the  Drummond  family  (James,  fourth  Lord  Drum- 
mond)  Earl  of  Perth,  to  him  and  to  his  heirs  male. 
The  first  person  so  created  died  without  male  issue, 
and  his  next  brother  succeeded  to  the  title.  The 
second  Earl  was  succeeded  by  his  son,  the  third  Earl, 

(o)  Lord  Crauworth.  (^  1603. 
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Earldom  of     ^ho  had  two  80118,  the  elde8t  of  whom  was  James^  who 

Pkrth.  ' 

n-d  ch^nceuor^  con8equently  became  fourth  Earl,  and  the  youngest 
^*'*^-  was  John  (created  Earl  of  Melfort  in  1686,  and  Due 
de  Melfort  in  France  in  1695),  of  whom  I  shall  speak 
presently.  This  fourth  Earl  (James)  was  Chancellor 
of  Scotland,  and  had  several  sons ;  the  eldest,  James 
(Lord  Drummond),  was  engaged  in  the  Bebellion  of 
1716,  and  was  by  Act  of  Parliament  attainted.  James 
(Lord  Drummond)  had  two  sons,  both  of  whom  adhered 
to  the  Stuarts,  and  were  engaged  in  the  Rebellion  of 
1745.  They  were  attainted,  but  the  eldest  son  died 
before  the  attainder  came  into  effect,  and  the  youngest 
son  only  was  in  fact  attainted;  but  this  line  became 
extinct  without  issue  male.  The  descendants  of  John 
Earl  of  Melfort,  the  next  brother  of  the  fourth  Earl 
of  Perth,  then  became  heirs  to  the  Earldom.  John 
had  adhered  to  the  Stuarts,  but  had  not  been  engaged 
in  the  Rebellion.  He  quitted  Scotland,  and  a  decree 
of  forfeiture  was  passed  in  1695,  which  attainted  him 
for  having  migrated  to  France,  and  there  he  was 
created  Duke  de  Melfort.  He  was  twice  married,  and 
the  male  line  of  his  first  marriage  became  extinct  in 
1800.  The  present  heir  to  and  Claimant  of  the  Earl- 
dom of  Perth,  George  sixth  Duke  de  Melfort,  who 
claimed  the  dignity  of  Earl  of  Perth,  was  an  officer 
who  had  served  with  great  distinction  in  our  army 
for  many  years.  In  1840  he  presented  a  petition 
setting  forth  his  claims  to  the  dignity.  The  petition 
alleged  that  the  effect  of  the  attainder  in  Scotland  was 
different  &om  that  of  an  attainder  in  England;  and 
that  in  Scotland  no  one  was  affected  by  the  attainder 
but  the  very  person  to  whom  the  Act  of  Parliament 
applied.  The  case  came  before  the  House  of  Lords 
when  Lord  Cottenham  was  Lord  Chancellor,  It  was 
very  carefully  investigated,  and  much  doubt  was  enter- 
tained whether  the  view  which  was  taken  of  the  law  on 
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behalf  of   the   Duke   de   Melfort,    namely,  that  the     ^^K^S/*' 

attainder  did  not  affect  any  one  besides  the  very  person  Lard  cUTncdUn'M 

to  whom  it  was  made  to  apply,  was  not  correct.     The        *'^*"'^- 

question  was  argued  at  the  bar  (by  Mr.  Fleming  in 

1847)   very  ably,  but  unsuccessfully.     The  Duke   de 

Melfort   succeeded  fully  in   proving  his   descent  and 

title ;  but  the  House  of  Lords  were  of  opinion  that 

attainder  was  a  complete  bar  to  succession ;  just  as  it 

would  have  been  in  an  English  case.     His  noble  and 

learned  friend   (Lord  Lyndhurst)  suggested,  however, 

at  the  time,  whether  this  might  not  be  a  case  in  which 

it  might   be  fitting  to  ask  her  Majesty  to  give   her 

consent  to  the  removal  of  the  bar  created  by  the 

attainder.     This  was  in   1848,  and  the  subject   then 

dropped,   but   it   has   since    been    revived;    and  her 

Majesty  having  graciously  consented  that  the  attainder 

should  be  reversed,  he  (the  Lord  Chancellor)  had  laid 

the  present   bill  on   the  table  with   that  object.     Of 

course  the  measure  would  not  restore  the  Duke  de 

Melfort  to  any  of  the  estates  of  his  ancestors,  for  his 

right  to  them  would  be  barred  by  lapse  of  time  over 

and  over  again,  but  it  would  enable  him  to  claim  the 

honours  and  dignities  of  the  Earldom  of  Perth. 

The  Lord  Lyndhurst  : 

My  Lords,  when  the  claim  of  the  Duke  de  Melfort  L<>rd  LifndhurMe, 

•  *  optnton. 

was  before  the  Committee  for  Privileges,  I  was 
requested  by  the  then  LfOrd  Chancellor  (a)  to  be  present 
at  the  hearing  of  the  case.  I  accordingly  attended  it 
throughout,  and  was  perfectly  satisfied  with  the  proof 
of  the  pedigree,  which  was  established  by  strict  legal 
evidence.  The  Lord  Chancellor  expressed  himself  to 
be  of  the  same  opinion.  The  case  was  attended,  on  the 
part  of  rtie  Crown,  according  to  the  usual  course,  by 
the  Lord  Advocate,  whose  duty  it  was  to  observe  and 

(a)  Lord  Cottenham. 


Ofdftum. 
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^Pttra.*^*^     criticise  the  proof.     He  declared  himself  to  be  perfectly 

LardL^hnr^'t  satisficd.     Thc  only  qaestion  therefore  that  remained 

to  be  considered  was,  as  to  the  effect  of  the  attainders. 

It  was  supposed  that,  by  some  pecoliarity  of  the  Scotch 

law,  they  would  not  extend  to  the  Claimant;  and  a 

decision   by  Lord  Hardwicke{a)  was   referred  to  in 

support  of  the  ailment.    We  were  of  opinion  that 

the  case  did  not  apply  to  the  one  before  us^  and  that 

the  claim  was  barred  by  the  attainders.     After  the 

judgment  was  pronounced,  I  expressed  to  the  Lord 

Chancellor  my  opinion  that  the  case  was  as  deserving 

the  interposition  of  the  Crown  to  relieve  the  Claimant 

from  the  effect  of  the  attainders  as  any  of  those  which 

had  preceded  it.     I  have  reason  to  believe,  from  what 

passed  on  that   occasion,   that  the  Lord   Chancellor 

concurred  in  that  opinion ;  and  here,  for  the  time,  the 

matter  rested.     It  was  with  great  satisfaction,  there- 

fore,  that  I  learnt  that  her  Majesty  had,   with  the 

advice  of   the  noble   Earl  (A),   with  her  accustomed 

benevolence  and  love  of  justice,  consented  to  restore 

the  honours  of  this  family. 

I  need  hardly  remind  your  Lordships,  that  this  is 
one  of  the  most  ancient  and  illustrious  houses  in  the 
annals  of  Scotland.  It  has  been  fruitful  in  brave, 
loyal,  and  eminent  men.  One  of  its  chiefs  was  so 
distinguished  for  military  skill  and  valour,  that  hav- 
ing  accidentally  been  taken  prisoner  in  the  time  of 
Edward  I.,  that  monarch  considered  the  event  of  so 
much  importance,  that  he  directed  public  thanksgivings 
to  be  offered  in  the  cathedral  of  Glasgow  in  conse- 
quence of  his  capture.  He  was  afterwards  released, 
and  was  present  at  the  great  battle  of  Bannockbom ; 
and  signally  contributed  to  the  event  of  that  memorable 
day.     He  received  from  the   Scottish  King,   on   the 

{a)  Case  of  Gordon  of  Parky  Foster's  Crown  Cases,  95. 
{h)  Lord  Aberdeen. 
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field  of  battle,  an  additional  device  to  his  shield,  as  a  ^^p^n.^' 
perpetual  memorial  of  his  services  on  that  occasion.  L^rd i^iiidhurafa 
The  first  member  of  the  family  who  bore  the  title  of  <^**»**^- 
the  Earl  of  Perth  was  distinguished  for  his  varied 
accomplishments.  He  was  sent  to  Spain  to  negociate 
a  treaty  of  peace  between  the  two  countries ;  which  he 
accomplished  with  such  talent,  and  so  much  to  the 
satisfaction  of  his  Sovereign,  that  the  Earldom  of  Perth 
was  conferred  upon  him  as  the  reward  of  his  services. 
In  the  civil  war  between  Charles  I.  and  the  Par- 
liament, the  family  adhered  steadfastly  to  the  Royal 
cause.  One  of  them  accompanied  the  gallant  Marquis 
of  Montrose  in  his  daring  and  chivalrous  enterprises ; 
and  both  he  and  his  son  were  severally  persecuted 
for  their  continued  resistance  to  the  usurpation  of 
Cromwell. 

It  is  not  to  be  supposed  that  a  family  so  distin- 
guished for  its  loyalty,  could  at  the  period  of  the 
Revolution  have  deserted  their  King  in  his  misfortunes. 
They  accompanied  or  followed  him  in  his  exile,  sacri- 
ficing their  honours  and  their  estates,  and  encountering 
the  greatest  personal  hazards  in  his  cause.  Two  of 
them  fought  at  Culloden — the  elder  of  whom  died  on 
his  passage  to  France  in  consequence  of  the  wounds 
received  in  that  battle.  If  these  were  political  crimes, 
they  were,  at  least,  allied  to  great  virtues,  and  cannot 
fail  to  awaken  our  sympathy  and  command  our  respect. 

Upwards  of  a  hundred  years,  my  Lords,  have  elapsed 
since  the  occurrence  of  these  events.  The  passions 
and  prejudices  that  then  prevailed,  happily,  have  been 
long  since  forgotten.  The  line  of  Princes  to  whom 
these  loyal  men  devoted  themselves  has  become  extinct, 
and  the  principles  which  they  professed  must  now 
direct  their  allegiance  to  our  most  gracious  Sovereign, 
descended  as  she  is  from  the  ancient  Kings  both  of 
England  and  Scotland.     Their  past  history  is  the  best 
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eahldom  of     guarantee  for  their  future  loyalty,  and  for  that  faithful 

LordLi^uTtVa   and   steadfast   obedience    due  to    our    most    gracious 

ojnnuw.        Queen  and  her  successors.     I  feel  assured  that  your 

Lordships  will,  without  a  dissenting  voice,  concur  in 

the  second  reading  of  this  bill,  recommended  as  it  is 

by  the  enlightened  clemency  of  our  Sovereign. 

The  Lord  Brougham: 
xord  Brougham's  J  entirely  approve  of  this  bill.  I  approve  of  it  on 
this  ground,  among  others — ^that  in  doing  an  act  of 
justice  to  the  noble  Claimant,  it  does  no  injustice  to 
any  other  person.  I  use  the  word  justice,  because, 
although  it  is  true  it  is  an  act  of  kindness  and  grace  on 
the  part  of  her  Majesty,  I  think,  at  the  same  time, 
that  it  is  nothing  less  than  justice  to  that  noble  indi- 
vidual, as  the  pedigree  and  title  were  most  clearly 
established. 

The  Lord  Campbell  : 
Lord  campbdVs  J  rcjoicc  cxceediugly  in  being  able  to  give  my 
support  to  this  bill;  but  I  must  protest  against  the 
Jacobite  tone  of  the  speech  of  the  noble  and  learned 
Lord  (Lord  Lyndhurst).  I  admire,  as  much  as  my 
noble  and  learned  friend,  the  chivalry  of  those  who 
adhered  to  the  Stuarts;  but  I  can  never  forget  that 
that  family  was  rightly  dethroned;  and  I  hope  my 
noble  and  learned  friend,  in  his  admiration  of  the 
clans  who  supported  the  Stuarts,  did  not  mean  to 
throw  any  slur  on  other  no  less  gallant  clans  who  bled 
for  civil  and  religious  liberty,  and  helped  to  place  the 
House  of  Hanover  on  the  throne. 

The  Earl  of  Aberdeen  : 

The  present  Claimant  has  served  her  Majesty  for 
many  years  with  great  credit  to  himself,  and  has 
therefore  given  a  practical  proof  of  his  personal  loyalty. 
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in  addition  to  that  traditional  loyalty  which  my  noble     *^pS?h.**' 
and  learned  friend  has  so  eloquently  ascribed  to  his 
House. 

The  bill  was  then  read  a  second  time ;  and  having 
gone  through  the  other  stages  in  the  Upper  House, 
was  carried  down  to  the  Commons,  who  passed  it  and 
sent  it  back  to  the  House  of  Lords,  where  on  the  28th 
of  June  it  received  the  Royal  Assent. 

On  the  19th  of  July  1853,  a  &esh  petition  having 
been  presented  by  the  Claimant  to  the  Queen,  and 
referred  to  the  House  of  Lords,  the  Committee  for 
Privileges  met. 

The  Attomet/'General  and  Lord  Advocate  appeared 
again  for  the  Crown.     Mr.  Fleming  for  the  Claimant. 

After  briefly  stating  the  position  of  the  case,  Mr. 
Fleming  submitted  that  as  the  pedigree  had  been 
already  established,  and  as  the  Act  of  Parliament  had 
removed  the  other  difficulties,  their  Lordships  might 
now  report  that  the  claim  was  made  out.  The  Act  of 
Parliament  recited  that  the  Claimant  was  the  heir 
male  of  the  first  Earl  of  Perth. 

The  Lord  Lyndhurst:  My  Lords,  Mr.  Fleming  is 
quite  correct.  On  the  former  occasion  the  then  Lord 
Chancellor  (a)  held  that  the  pedigree  was  proved. 
And  I  was  of  the  same  opinion.  The  Lord  Advocate, 
too,  admitted  it. 

The  Lord  Advocate :  My  Lords,  I  am  quite  satisfied 
with  the  pedigree. 

Mr.  Fleming :    Then,  my  Lords,  I  submit  that  as 

the  evidence  already  taken  is  before  your  Lordships, 

I  need  not  go  through  the  pedigree,  but  merely  draw 

your  Lordships'  attention  to  the  limitation  of  the  two 

Earldoms  {b). 

(a)  Lord  CotteDham. 
(b)  The  Act  of  Restoration  extended  to  the  Earldom  of  Melfort 
aK  well  as  to  the  Earldom  of  Perth. 
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^^pSra.^'         The  Lord  Lyndhubst  :    You  must  sum  up  in  the 
regular  manner. 

Mr.  Fleming  did  so. 

The  Committee  Resolved^  That  the  claim  was  made 
out;  and  a  report  to  that  effect  having  been  made  to 
the  House^  their  Lordships  gave  judgment  accord- 
ingly j  and  the  same  was  with  all  due  formality  sub- 
mitted to  her  Gracious  Majesty  by  two  Peers  with 
white  staves. 

The  next  step^  had  this  been  an  English  or  a  British 
peerage^  would  have  been  to  issue  a  writ  of  summons, 
requiring  the  attendance  of  the  Claimant  in  Parliament. 
But  as  it  was  only  a  Scotch  peerage,  the  foUowing 
Order  respecting  the  Earldom  of  Perth  was  entered  on 
the  9th  of  August,  1853,  in  the  Journals  of  the  House.: 

Ordbrbd,  That  at  the  fature  meetings  of  the  Peers  of  Scotland, 
assembled  under  any  Royal  proclamation  for  the  eltrction  of  a  Peer 
or  Peers  to  represent  the  Peerage  of  Scotland  in  Parliament,  the 
Lord  Clerk  Register,  or  Clerk  of  Session  officiating  thereat,  in  his 
name,  do  call  the  title  of  the  Earl  of  Perth  according  to  its  place  in 
the  Roll  of  Peers  of  Scotland  called  at  such  election,  and  do  ad- 
minister the  oaths  to  the  said  Earl  of  Perth,  claiming  to  vote  in 
right  of  the  said  Earldom,  and  do  receive  and  count  his  vote,  and  do 
permit  him  to  take  part  in  the  proceedings  in  such  election. 

With  reference  to  the  remark  of  Lord  Lyndhursty 

that  the  Crown  had  "  in  several  cases  *'  sanctioned  the 

removal  of  attainders  affecting  Scotch  peerages,   the 

following  Paper  drawn  up  by  Sir  Walter  Scott  may  be 

cited  as   admirably  expressing  the   motives   and   the 

limits  of  the    Royal    interposition.     The    illustrious 

writer  had  evidently  in  view  a  general  act,  but  the 

practice  has  been  to  legislate  in  each  case;  thereby 

occasioning  an  oppressive,  I  do  not  say  an  unnecessary, 

expense  to  parties    seeking  the  restitution  of  their 

blood, 

Sept.  1822.  "  A  good  many  years  ago  Mr.  Erskine  of  Mar,  and  other  repre- 

sentatives of  those  noble  persons  who  were  attainted  for  th*  ir  acces- 
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won  to  the  Rebellions  of  1716  and  1745,  drew  up  a  humble  petition  ^pJ^J  °' 
to  the  King,  praying  that  his  Majesty,  taking  into  his  Royal  con- 
sideration the  long  time  which  had  since  elapsed,  and  the  services 
and  loyalty  of  the  posterity  of  the  attainted  Peers,  would  be 
graciously  pleased  to  recommend  to  Parliament  an  Act  for  reversing 
all  attainders  passed  against  those  who  were  engaged  in  1715  and 
1745,  so  as  to  place  their  descendants  in  the  same  situation,  as  to 
rank,  which  they  would  have  held,  had  such  attainders  never  taken 
place.  This  petition,  it  is  believed,  was  proposed  about  the  time 
that  an  Act  was  passed  for  restoring  the  forfeited  estates  still  in 
possession  of  the  Crown  ;  and  it  was  imagined  that  this  gracious  Act 
afforded  a  better  opportunity  for  requesting  a  reversal  of  the  attain- 
ders than  had  hitherto  occurred,  especially  as  it  was  supposed  that 
the  late  Lord  Melville,  the  great  adviser  of  the  one  measure,  was 
equally  friendly  to  the  other.  The  petition  in  question,  however, 
it  is  believed,  never  was  presented  to  the  King ;  it  having  been 
understood  that  the  Chancellor,  Lord  Thurlow,  was  hostile  to  it, 
and  that,  therefore,  it  would  be  more  prudent  not  to  press, it  then. 
It  is  thought  by  some,  that  looking  to  his  Majesty's  late  paternal 
and  most  gracious  visit  to  his  ancient  kingdom  of  Scotland,  in  which 
he  seemed  anxious  to  revive  and  encourage  all  the  proud  recollec- 
tions of  its  former  renown,  and  to  cherish  all  associations  connected 
with  the  events  of  the  olden  times,  a  fit  time  has  now  arrived  for 
most  humbly  soliciting  the  Royal  attention  to  the  state  of  those 
individuals,  who,  but  for  the  conscientious,  though  mistaken  loyalty 
of  their  ancestors,  would  now  have  been  in  the  enjoyment  of  ancient 
and  illustrious  honours. 

"  Two  objections  might,  perhaps,  occur ;  but  it  is  hoped  that  a  short 
statement  may  be  sufficient  to  remove  them.  It  may  be  thought, 
that  if  the  attainders  of  1715  and  1745  were  reversed,  it  would  be 
unjust  not  to  reverse  all  attainders  which  had  ever  passed  in  any 
period  of  the  English  History,— a  measure  which  might  give  birth 
to  such  a  multiplicity  of  claims  for  ancient  English  peerages,  for- 
feited at  different  times,  as  might  affect  seriously  the  House  of 
Lords,  so  as  both  to  render  that  assembly  improperly  numerous, 
and  to  lower  the  precedency  of  many  Peers  who  now  sit  there.  To 
this  it  is  submitted,  as  a  sufficient  answer,  that  there  is  no  occasion 
for  reversing  any  attainders  previous  to  the  accession  of  the  present 
Royal  family,  and  that  the  proposed  Act  might  be  founded  on  a 
gracious  declaration  of  the  King,  expressive  simply  of  his  wish  to 
have  all  attainders  reversed  for  offences  against  his  own  Royal 
House  of  Hanover.  This  limitation  would  at  once  give  ample  room 
for  the  display  of  the  greatest  magnanimity  on  the  part  of  the  King, 
and  avoid  the  bad  consequences  indicated  in  the  objection ;  for,  with 
the  exception  of  Lords  Derwentwater  and  Widdrington,  who  joined 
in  the  Rebellion  of  1715,  the  only  Peen  who  ever  joined  in  any 

3o 
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^^FmH.^'  insnmctioii  against  the  HanoYer  ftjaily  were  Peers  of  Scotland, 
who,  by  their  restoration,  in  so  fur  as  the  families  are  not  extinct, 
could  not  add  to  the  number  of  the  House  of  Lords,  but  would  only 
occasi<m  a  small  addition  to  the  number  of  those  already  entitled  to 
Yote  at  the  election  of  Sixteen  Representative  Peers.  And  it  seems 
plain,  that  in  such  a  limitation,  there  would  be  no  more  injustice 
than  might  haye  been  alleged  against  the  Act  by  which  the  forfeited 
estates,  still  in  the  hands  of  Goyemment»  were  restored  ;  while  no 
compensation  was  given  for  such  estates  as  had  been  already  sold 
by  Government  The  same  argument  might  have  been  stated,  with 
equal  force,  against  the  last  reversal  of  the  attainder  of  Lord  Edward 
Fitzgerald  ;  it  might  have  been  asked  with  what  sort  of  justice  can 
you  reverse  the  attainder,  and  refuse  to  reverse  all  attainders  that 
ever  took  place  in  England  or  Ireland  ?  But  no  such  objection  was 
made,  and  the  recommendation  of  the  King  to  Parliament  was  re- 
ceived almost  with  acclamation.  And  now  that  the  family  of  Lord 
E.  Fitzgerald  have  been  restored  to  the  rights  which  he  had  for- 
feited, the  petition  in  the  present  case  will,  it  is  hoped,  naturally 
strike  His  Majesty  with  greater  force,  when  he  is  pleased  to  recollect 
that  his  lordship's  attainder  took  place  on  account  of  accession  to  a 
rebellion,  of  which  the  object  was  to  introduce  a  foreign  force  into 
Ireland  to  overturn  the  Constitution,  and  to  produce  universal 
misery ;  while  the  older  atUdnders  now  in  question  were  the  results 
of  rebellions,  undertaken  from  views  of  conscientious,  though  mis- 
taken loyalty,  in  many  individuals,  who  were  much  attached  to 
their  country,  and  to  those  principles  of  hereditaiy  succession  to  the 
Throne  in  which  they  had  been  educated,  and  which,  in  almost 
every  instance,  ought  to  be  held  sacred. 

"A  second  objection,  perhaps,  might  be  raised,  on  the  ground  that 
the  reversal  of  the  attainders  in  question  would  imply  a  censure 
against  the  conduct  of  that  Government  by  which  they  were  passed, 
and  consequently  an  approval;  in  some  measure,  of  those  persons 
who  were  so  attainted.  But  it  might  as  well  be  said  that  the  reversal 
of  Lord  E.  Fitzgerald's  attainder  implied  a  censure  on  the  Parlia- 
ment of  Ireland,  and  on  the  King,  by  whom  that  Act  had  been  passed; 
or  that  the  restoration  of  an  officer  to  the  rank  from  which  he  had 
been  dismissed  by  the  sentence  of  court-martial,  approved  of  by  the 
King,  would  imply  a  censure  on  that  Court  or  on  that  King.  Such 
implication  might,  at  all  events,  be  completely  guarded  against  by 
the  preamble  of  the  proposed  Act — which  might  condemn  the  Rebel- 
lion in  strong  terms — but  reverse  the  attainders,  from  the  mag- 
nanimous wish  of  the  King  to  obliterate  the  memory  of  all  former 
discord,  so  far  as  his  own  House  had  been  the  object  of  attack,  and 
from  a  just  sense  of  the  meritorious  conduct  and  undoubted  loyalty 
of  the  descendants  of  those  unfortunate,  though  criminal  individuals. 
And  it  is  humbly  submitted,  that  as  there  is  no  longer  any  Pre- 
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tender  to  His  Majesty's  crown,  and  as  all  classes  of  his  subjects  ^^5^*^^  °' 
now  regard  him  as  both  de  jure  and  de  facto  the  only  true  represen- 
tative of  our  English  race  of  Princes,  now  is  the  time  for  such  an 
act  of  Royal  magnanimity,  and  of  Parliamentary  munificence,  by 
which  the  honour  of  so  many  noble  houses  would  be  fully  restored  j 
while,  at  the  same  time,  the  station  of  the  representatives  of  certain 
other  noble  houses,  who  have  assumed  titles,  their  right  to  which 
is,  under  the  present  law,  much  more  than  doubtful,  would  be  fully 
confirmed  and  placed  beyond  the  reach  of  objection  "  (o). 

The  following  Restorations  have  taken  place  in  com- 
pliance with  the  above  representation. 

The  Earldom  of  Mar  in  1824. 

The  Viscounty  of  Strathallan  in  1824. 

The  Viscounty  of  Kenmure  in  1824. 

The  Barony  of  Nairne  in  1824. 

The  Earldom  of  Carnwath  in  1826,  and 

The  Barony  of  Daffus  in  1826. 

In  1826  Acts  were  also  passed  relieving  the  heir  to  the  Earldom 
of  Airlie  from  the  effects  of  the  attainder  of  James  Lord  Ogilvy, 
and  relieving  the  heir  to  the  Earldom  of  Wemyss  from  the  effect 
of  the  attainder  of  David  Lord  Elcho,  and  in  1824  an  Act  was 
passed  reversing  the  attainder  of  William  Viscount  Stafford. 

In  1848  an  Act  was  passed  for  the  restoration  in  blood  of 
William  Constable  Maxwell,  Esq.,  and  to  enable  him  to  claim  the 
Barony  of  Henries  which  had  been  forfeited  by  the  attainder  of  his 
ancestor  William  Earl  of  Nithsdale. 

In  1853  the  Act  was  passed  for  the  restoration  in  blood  of  the 
Duke  de  Melfort,  and  to  enable  him  to  claim  the  Earldoms  of 
Perth  and  Melfort,  notwithstanding  the  attainders  of  his  ancestors. 

1854  an  Act  was  passed  to  enable  Lord  Lovat  to  claim  the  Scotch 
Barony  of  Lovat,  notwithstanding  the  attainder  of  Simon  Lord 
Lovat. 


(a)  Lockhart's  Life  of  Scott. 
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HON.  MRS.  LOCKHART  MACDONALD,  .         .     Appellant. 
SIR  NORMAN  MACDONALD  LOCKHART,     .    Respondent. 

l^h,  I8th,  19thy  2lst,  and  22nd  Aprils  and  15th  August  1853. 
Interlocutors  affirmed  with  costs.  The  question  was  one  of  feudal 
conveyancing,  involving  the  tracing  and  identification  of  parcels ; 
so  extremely  technical  and  special,  that  even  in  Scotland  it  was 
deemed  unworthy  of  a  report ;  Mr.  Young  having  omitted  it  on  the 
express  ground  that  it  was  "  too  complicated  and  circumstantial  to 
be  useful  to  the  profession."  (Page  163  of  the  Respondent's  printed 
case.) 


EDINBURGH    AND   GLASGOW   RAILWAY  7    .     „ 
COMPANY, I  Appellants. 

STIRLING  AND  DUNFERMLINE  RAILWAY  }  p 

COMPANY, I  RESPONDENTS. 

5thy  7th,  8th  July  1853.  Interlocutors  affirmed  with  costs.  The 
question  turned  on  the  construction  of  a  very  special  agreement. 
It  is  very  fully  reported  in  the  Second  Series,  vol.  xiv.,  p.  747. 
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GLENDONWYN  (OR  SCOTT),     ....  Appellant. 
MAXWELL, Respondent. 

I6th,  I6thj  I9thy  22nd  June  1864.  Interlocutors  affirmed  with 
costs.  The  question  was  one  of  conjunct  fee  and  life-rent,  so  well 
ruled  by  previous  decisions,  that  Lord  St,  Leonards  "  declared  he 
had  never  seen  an  appeal  with  less  foundation  ;  and  he  regretted 
that  it  had  been  brought."  The  decision  below  is  reported  in  the 
Sec.  Ser.,  vol.  xii.,  p.  932.  In  delivering  his  opinion,  Lord  St, 
Leonards  referred  to  the  case  of  Newlands  v.  Newlands,  Morrison's 
Dictionary,  p.  4295,  "where  Lord  Chancellor  Zow^AJorem^A  is  reported 
(but  on  what  authority  does  not  appear),  to  have  expressed  a  wish 
that  *  the  Court  would,  in  some  future  case  proper  for  the  purpose, 
reconsider  the  principle  of  their  judgment  in  this  case  {Newlands  v, 
Newlands),  of  which  I  have  not  the  courage  to  venture  on  a  reversal, 
when  I  am  told  by  a  person  of  high  authority  that  the  effect  of  such 
reversal  would  be  to  put  numerous  settlements  in  a  situation  in 
which  they  were  not  understood  by  the  makers  of  them  to  stand. 
In  consequence  of  this,  I  think  it  more  safe  for  the  present  to  let 
this  judgment  remain  unaltered,  in  the  hope  that  the  question  may 
afterwards  come  again  before  the  Court  to  be  maturely  settled. 
The  Reporter  then  adds  a  very  cogent  note ;  *  It  cannot  well  be 
conceived  how  in  any  future  case  the  Court  could  be  at  liberty  to 
decide  in  opposition  to  their  former  precedents  and  practice,  and  to 
this  decision  of  the  House  of  Lords.'  This  shows  one  thing  with 
reference  to  a  point  which  has  been  in  controversy  between  myself 
and  a  noble  friend  of  mine,  not  now  present  (Lord  Campbell),  as  to 
the  power  of  this  House,  not  of  reversing  its  own  decisions,  but  of 
correcting  an  error  in  law  in  future  cases.  It  is  quite  clear  that 
Lord  Loughhorouffh  considered,  that  if  this  House  went  wrong  in 
point  of  law  in  a  particular  case,  although  it  could  not  reverse  its 
decision,  yet  it  was  not  bound  to  persevere  in  error.  That  opinion 
I  still  entertain." 

N.B. — With  the  most  profound  deference  it  may  be  suggested 
that  a  decision  pronounced  by  the  House  of  Lords  on  an  Appeal  or 
Writ  of  Error  is  necessarily  law,  simply  because  it  emanates  from 
the  highest  tribunal.  There  can  be  no  inquiry  as  to  its  rectitude, 
for  there  is  no  test  by  which  to  examine  it.  It  binds  all,  except 
the  legislative  power,  which,  no  doubt,  may  alter  it ;  but  how  ]  by 
altering  the  law,  which  the  House  itself  cannot  do.  The  theory  of 
the  Constitution  seems  to  be  that  the  ultimate  appellate  jurisdiction 
is  infallible.    It  cannot  err.    Its  decisions  are  to  be  obeyed,  not 
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criticised.  The  well-known  case  of  Reeve  v.  Lan^,  Salk.  227  ;  2 
Cruise's  Dig.  336^  seems  in  point.  There  the  reversal  by  the 
Lords  was  against  the  opinion  of  all  the  Judges.  A  general  Act  was 
passed  (10  &  11  Will.  III.  c.  16)  altering  the  law  laid  down  by  the 
House.  The  principle  on  which  the  Act  proceeded  would  appear 
to  have  been  that  what  the  Court  of  last  resort  decides,  however 
inconvenient  or  unjust^  is  latOf  and  to  be  set  right  only  by  Parlia- 
ment Hence  even  where  the  law  Lords  differ  in  opinion — 
where  they  are  equally  divided  in  giving  judgment — and  where, 
consequently,  as  some  may  irreverently  imagine^  the  soundness  of 
their  final  determination  may  be  questioned,  it  will  nevertheless  be 
as  good  law  as  if  the  Peers  had  all  cordially  concurred  in  voting  it. 
Thus  in  the  Qiteen  v.  Millis,  10  Cla.  &  Fin.  534,  Lord  Lyndhurst^ 
Lord  CoUenham,  and  Lord  Ahinger,  were  of  one  mind ;  Lord 
Brougham,  Lord  Denman,  and  Lord  Campbell,  of  another.  The 
decision  was  said  to  have  been  but  a  negation,  proceeding  upon  the 
ancient  rule  of  the  law  semper  prsesumitur  pro  negante.  But  the 
Court  of  Exchequer,  in  the  case  of  CaiKerwood^,  CasUm,  13  Mee.  & 
Wei.  261,  treated  this  as  a  light  mode  of  dealing  with  a  judgment 
of  the  House  of  Lords.  They  looked  to  the  result,  and  there  they 
found  that  the  House,  as  a  House,  had  given  a  judgment ;  and  then 
they  said,  by  the  mouth  of  the  learned  Baron  Parke,  "  that  authority 
binds  us."  The  contrary  doctrine  Lord  Campbell  holds  would 
endanger  titles.  Notwithstanding  all  this,  it  must  be  owned  that 
one  or  two  well-known  decisions  of  the  House  have  been  tabooed 
by  the  profession ;  not^  however,  by  holding  them  to  be  wrong,  but 
by  making  out  invariably  that  they  have  no  application  to  other 
cases.  I  think,  however,  it  will  be  found  that  the  House  itself  has 
never  revoked  what  it  has  once  deliberately  laid  down  on  an  Appeal 
or  Writ  of  Error.  Suppose  the  Lords  were  now,  in  1855,  to  enter- 
tain misgivings  respecting  the  principle  on  which  they  decided  the 
great  Bridgewater  c<ue,  in  August  1853; — is  there  any  power 
short  of  a  statute  that  could  alter  the  law  of  that  celebrated 
adjudication  ?  And  is  not  the  House  itself  as  much  bound  to 
conformity  as  the  other  Courts  of  the  country  ? 
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ABANDONMENT. 
See  Insurance  (Marine). 

ACCIDENTAL  DEATH. 
See  Death  bt  Accident. 
Master  and  Servant. 

ACCOUNT. 

Where  a  general  account  is  directed 
by  an  interlocutor  unappealed  from^ 
no  demand  can  be  considered  stale. 
Macpherson  v.  Macpheraon,  243 

ACCOUNTANT. 
See  Appeal,  7. 

Joint  Stock  Company,  2. 

ACTION. 
See  Injunction,  3. 

Landlord  and  Tenant. 
Wat,  1. 

ACTION  OF  DECLARATOR. 
See  Declarator  (Action  of). 

ADMISSION. 
See  Pleadino,  1. 
Remit,  1. 
Verdict,  1. 


ADULTERY. 
Su  Bastardy. 
Divorce. 


AFFIDAVIT. 


The  taking  of  an  affidavit  is  a  ministerial, 
not  a  judicial  act. 

Justice  of  the  PeoM. — A  Scotch  justice 
of  the  peace  may  take  an  affidavit  out 
of  his  jurisdiction,  provided  the  locality 
be  wiUiin  the  authority  of  the  Great  Seal 
of  Great  Britain.  Hence  an  affidavit 
before  a  justice  of  the  peace  of  the 
county  of  Midlothian  was  held  valid, 
though  taken  in  London.  Kerr  y. 
Marquis  of  AilM,  736 


AFFINITY  (FORDIDDEN  DE- 
GREES  OF). 

The  usual  clause  interdicting  the  mar- 
riage of  paramours  unnecessary  when 
they  are  within  the  forbidden  degrees. 
Heathcot^s  Divorce  Bill.  277 


AGENT. 
See  Principal  and  Agent. 


*  This  Index  is  the  work  of  Mr.  John  Nicholson,  of  Lincoln's  Inn  Library. 

8  H 


794 


INDEX  TO   THE   PBINCIPAL  MATTERS. 


AGREEMENT. 
See  Construction. 
Lease. 

Railway  Company,  4. 
SpBciric  Performance,  2. 

AGREEMENT  (SPECIAL). 

Constraction.  Edinburgh  and  Glasgow 
Rail,  Co,  V.  Stirling  and  Dunferm- 
line Rail.  Co.  790 

ALIEN. 
See  Bastardy,  5. 

ALLISON  V.  CATLEY. 
Commented  apcm.  255 

AMENDMENT. 
See  Judgment. 

Verdict, 

ANGERSTEIN  v.  MARTIN. 

Point  apparently  overlooked  by  Lord 
Eldon  in  Anger  stein  v.  Martin  as  to 
the  principle  on  v^hich  the  claims  of 
the  tenant  for  life  are  to  be  given 
effect  to,  without  injury  to  those  in 
remainder.  243 

ANNALS  OR  HISTORIES. 
See  Peerage  Claim,  5,  9. 
Statute,  2. 

APPEAL. 

1.  When  it  is  ordered  that  counsel  be 
heard  on  a  question  as  to  the  regularity 
of  an  appeal,  the  party  objecting  has 
the  right  to  begin.    Chils  v.  Geils.  36 

2.  Case  in  which  before  the  appeal  was 
received  a  petition  was  presented  by 
the  party  in  possession  of  the  judgment 
of  the  Court  below,  praying  that  such 
appeal  should  not  be  received,  inas- 


much as  the  interlocutor  was  one 
repelling  a  preliminary  or  dilatory 
defence  vrithout  leave  obtained  to 
appeal.  Report  by  the  Appeal  Com- 
mittee that  the  appeal  ought  to  be 
received,  and  order  made  by  the 
House  accordingly.  JVarrender  v. 
Warrender,  43 

3.  The  House  will  not,  at  the  hearing, 
allow  an  Appellant  to  withdraw  the 
material  parts  of  his  prayer,  and 
retain  something  insignificant,  merely 
to  save  his  appeal  from  dismissal 
Anttrtdher  v.  East  of  Fife  Mailway 
Company.  98 

4.  Where  the  Court  below  have  acted  as 
arbitrators,  there  can  be  no  review  by 
the  House  of  Lords. 

Where  the  parties  agree  to  a  particular 
decision,  there  can  be  no  appeal  from 
it. 

5.  Where  in  the  exercise  of  its  proper 
jurisdiction  the  Court  below  has  only 
one  course  of  proceeding  preparatory 
to  its  decision,  and  the  parties  agree  to 
a  deviation,  thereby  giving  the  Court 
a  power  which  it  otherwise  wonld  not 
have  possessed — ^no  appeal  will  lie. 

But  where  in  the  exercise  of  its  proper 
jurisdiction  the  Court  below  has  the 
option  of  two  or  more  courses  of  pro- 
ceeding preparatory  to  its  decision, 
and  the  parties  agree  that  the  Court 
shall  take  one  of  them — an  appeal  will 
lie. 

Stewart  V»  Forbes,  1  McN.  &  G.  137, 
commented  on;  Craig  v.  Duffus,  6 
Bell.  308,  approved. — Dudgeon  6^  Mar- 
tin V.  Thmsm  S^  Patrick.  714 

6.  An  interlocutor  directing  a  Trial  by 
Jury  is  not  appealable ;  but  npon  the 
question,  what  the  issue  shall  be,  an 
appeal  is  open.  Melrose  S^  Co.  v. 
Hastie  S^  Co.  698 

7.  An  interlocutor  directing  a  reference 
to  an  accountant  may  be   appealed 
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against,  under  the  48  Geo.  III.  c.  151, 
8.  15,  although  leave  to  appeal  was 
not  granted  by  the  Court  below,  and 
although  the  interlocutor  was  pro- 
nounced without  any  difference  of 
opinion. 
8.  Case  assimilated  to  that  of  a  reference 
as  to  title,  upon  a  bill  for  specific  per- 
formance in  the  Court  of  Chancery.  The 
North  British  Bank  v.  Collins,  369 
Ses  ExcBFTiONS  (Bill  of),  5. 

Husband  avd  Wife,  1. 

Issue,  6. 

Remit,  3. 

Tolls,  1. 

APPEAL  COMMITTEE. 

The  Appeal  Committee  drops  with  the 
Session;  therefore  if  no  report  is 
made  upon  petitions  which  have  been 
referred  to  it,  such  petitions  at  the 
close  of  the  Session  return  to  the 
House,  which  thereupon  resumes  its 
original  jurisdiction.  MariansH  y. 
Cairns.  766 

ARBITRATION. 
See  Appeal,  4. 

*  ASSETS. 
See  Executor,  2. 

ASSIGNMENT. 
See  Injunction,  4. 

Insurance  (Marine),  4. 

ATTAINDER. 
See  Peerage  Claim,  12, 13, 14. 

ATTORNEY. 
See  Solicitor. 

ATTORNEY-GEN.  r.  MANGLES. 
„  „     V,  SIMCOX. 

See  Evans  (Se). 


AUCTION. 
See  Feu-dutt,  1. 

Principal  anp  Surety. 
Trustee,  2. 

BANKER. 
See  Letter  of  Credit. 

BANKRUPT. 
See  Injunction,  5, 

BARRISTER'S  OPINION. 
See  Opinion  of  Counsel. 

BASTARDY. 

1.  By  the  law  of  Scotland,  legitimation 
per  subsequens  matrimonium  operates 
only  from  the  time  of  the  marriage, 
not  from  the  time  of  the  birth. 

2.  SemMe, — That  theancient  fiction  which 
supposed  an  interchange  of  matrimo- 
nial consent  at  the  moment  of  concep- 
tion is  not  sanctioned  by  the  law  of 
Scotland. 

3.  Semble, — That  the  doctrine  of  mid- 
impediments  is  also  without  founda- 
tion in  the  law  of  Scotland. 

4.  Semble.'-Thai  by  the  law  of  Scotland, 
if  the  mother  of  a  bastard,  instead  of 
marrying  the  Either  of  the  bastard, 
marries  another  man  who  dies,  she 
can  afterwards,  by  marrying  the  father 
of  the  bastard,  render  the  bastard  legi- 
timate from  the  date  of  her  second 
marriage,  but  not  from  the  date  of 
the  bastard's  birth. 

5.  A  child  bom  a  bastard  in  a  foreign 
countiy  not  recognising  the  doctrine 
of  legitimation  per  subsequens  matri- 
monium,  is  an  alien,  although  his 
putative  father  was  a  Scotchman  domi- 
ciled all  his  life  in  Scotland,  and 
although  such  putative  father  after- 
wards married  the  mother  of  the 
bastard  for  the  express  purpose  of 
rendering  the  bastard  legitimate. 

3h  2 
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The  children  of  nataral-bom  sabjects^ 
who  under  the  4  Oeo.  II.  c.  21,  are  to 
be  -considered  natural-bom  subjects 
of  this  kingdom,  must  have  been  legi- 
timate from  their  birth,  and  not  ren- 
dered 80  by  the  subsequent  marriage 
of  their  parents. 

To  be  within  the  Act  the  child  must  be 
bom  of  a  British  father ;  but  a  bastard, 
filius  nullius,  can  have  no  father. 
Shedden  v.  Patrick.  636 

6.  Held  in  the  Court  of  Session  in  Scot- 
land by  ^  majority  of  7  to  6,  that  if  the 
mother  of  a  bastard,  instead  of  marry- 
ing the  father  of  the  bastard,  marries 
another  man  who  dies,  she  can  after- 
wards, by  manying  the  father  of  the 
bastard,  render  the  bastard  legitimate. 
Kerr  v.  Martin,  660 

BONA'FIDE  CONSUMPTIO   ET 
PERCEPTIO. 

Lord  Brougham*s  regret  that  the  English 
are  still  without  the  doctrine  of  "  Bond 
fide  consumptio  et  perceptio.^^  Aber- 
deen Eailtmy  Comp,  v.  Bkthie,      461 

BOND  (GOODS  IN). 
^ee  Mercantile  Law. 

BOND  (PERSONAL). 
See  Fku-Duty,  1. 

BRIDGE  CUSTOMS. 
See  Tolls,  1. 

BURGH  CUSTOMS. 
See  Tolls,  1. 


CHILDREN. 

See  Poor-La w. 

YouNOBR  Children. 

CLERGY. 

The  clergy  of  Scotland  are  not  liable  to 
be  assessed  or  rated  for  the  relief  of 
the  poor  in  respect  of  their  manses  or 
Gibson  v.  Forbee,  106 


CASSILIS  PEERAGE  CASE. 
See  Pebraoe  Claim,  8. 

CHARTER. 
See  Tolls,  1. 


COLLEGIATE  INSTITUTION. 

See  University. 

COMPANIES'  CLAUSES  CONSOLI- 
DATION ACT. 
See  Railway  Company,  2. 

COMPENSATION. 
See  Death  by  Accident. 

COMPENSATION  TO  THE  CROWN. 
See  River,  3. 

COMPROMISE. 

Upon  a  compromise  of  doubtful  rights, 
a  third  party  cannot  come  in  and  claim 
the  fmits  of  that  compromise  by  a  title 
paramount.  The  Lord  Advocate  for 
Scotland  S^  H,  M.'s  Commissioners  of 
Woods  and  Forests  v.  Hamilton,  46 
See  River. 

CONFLICT  OF  LAWS. 

Not  to  be  rectified  by  judicial  authority. 
Oeils  V  GeiU,  255 

CONSENT  (MATRIMONIAL). 
See  Bastardy,  2. 

CONSTRUCTION. 

Terms  of  art  may  have  a  different  signi- 
fication in  England  and  Scotland ;  but 
popular  language  meant  to  express 
ordinary  agreements  ought  to  have 
the  same  interpretation  on  both  sides 
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of  the  Tweed ;  and  where  the  English 
Coarts  have  for  a  long  time  attached 
a  certain  meaning  to  certain  words, 
the  Scotch  Courts,  having  no  decision 
to  the  contrary,  may  safely  follow 
them.  Clark  v.  Glasgow  Assurance 
Company,  668 

tSee  Agreement  (Special). 

Local  and  Personal  Act. 

Specific  Performance,  3. 

Statute,  2. 

Testamentary  Instrument. 

Younger  Children,  1. 

CONTEMPORANEA  EXPOSITIO. 

See  Peerage  Claim,  5. 

CONTRACT. 

See  Covenant. 

Exceptions  (Bill  of),  3. 

CONTRACT  OF  PARTNERSHIP. 
See  Pawnbrokers. 

CONTRACT  OF  SALE. 
See  Sale  (Contract  of). 

CONVERSION. 
See  Legacy  Duty,  3,  4. 

CONVEYANCING  (FEUDAL). 

Tracing  and  identification  of  parcels. 
Macdonald  v.  Lockhart.  790 

CORPORATIONS  (PUBLIC). 
See  Prescription,  4. 

COSTS. 

1.  Refusal  of  the  House  to  award  costs 
against  the  Crown. 

State  of  the  authorities  regarding  the 
rule,  that  the  Crown  neither  pays  nor 
receives  costs.  The  Lord  Advocate  for 
Scotland  S^  H.  Bf.^s  Commissioners  of 
Woods  and  Forests,  v.  Hamilton.    46 


2.  Costs  refused  .where,  although  the 
judgment  complained  of  was  affirmed, 
it  was,  nevertheless,  deemed  not  un- 
reasonable that  the  opinion  of  the 
House  should  be  taken  upon  the 
question.  Murray  v.  Grant  and 
others.  178 

3.  Power  given  to  the  Court  below  to 
dispose  of  costs  there  incurred  re- 
specting the  question  upon  which  the 
judgment  is  reversed.  Maepherson  y, 
Macpherson.  243 

4.  Costs  of  the  action  at  law  paid ;  but  no 
satisfaction  of  damages.  Bill  neverthe- 
less under  the  circumstances  passed. 
Tayhur's  Divorce  BUI.  279 

5.  Thirty  pounds  ordered  to  be  paid  to  the 
wife  for  the  conduct  of  her  defence. 
Llewelyn's  Divorce  Bill.  280 

6.  Costs  of  the  reclaiming  note  (t.  e,  of  the 
appeal  from  the  Lord  Ordinary  to  the 
First  Division)  given  to  the  Appellant, 
although  the  Lord  Ordinary  had  given 
him  no  costs,  and  although  the  svit 
was  a  creditor's  suit  with  a  fund  in 
Court.    ScgU  v.  Sandeman.  293 

7.  Special  order  for  the  payment  of  costs. 
Dyce  Y,  Lady  James  Hay.  305 

8.  Although  a  variance  is  introduced  in 
the  judgment  complained  of,  the  House 
may  award  costs  to  the  Respondent, 
where  it  appears  that  the  variance 
would  have  been  granted  by  the  Court 
below  if  applied  to  for  the  purpose. 
Trustees  of  the  Dundee  Harbour  v. 
Dougall.  317 

9.  Purchaser's  objection  to  Title  repelled. 
— State  of  circumstances  in  which  a 
party  was  congratulated  by  Lord  St. 
Leonards  on  having  to  pay  costs. 
Kerr  v.  The  Marquis  ofAilsa.      736 

10.  On  the  allowance  of  exceptions  costs 
are  not  awarded,  because  it  is  not  the 
party,  but  the  Judge,  who  has  gone 
wrong ;.  but  on  the  disallowance  of  ex- 
ceptions costs  are  awarded,  because  it 
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is  the  party,  a&d  not  the  Judge,  Who 
has  gone  Whmg.  Patenon  v.  Wallace 
S^  Co.  748 

COVENANT. 

Where  a  conveyance  by  fen-^contract 
contains  a  covenant  that  the  purchaser 
shall  keep  the  premises  in  repair— if 
the  premises  are  accidentally  burnt 
down,  he  is  bound  to  rebuild  them. 

A  subsequent  taker  from  the  first  pur- 
chaser will  be  similarly  bound,  if 
it  appear,  that  the  obligation  was  in- 
tended to  run  with  the  land  and  form 
a  real  burden  on  the  property. 

Where  the  law  casts  a  duty  on  a  man 
which,  without  fault  on  his  part, 
he  is  unable  to  perform,  the  law  will 
excuse  him  for  non-performance. 

But  where  a  man  by  his  own  contract 
binds  himself  to  do  a  thing,  he  is 
bound  to  do  it,  if  he  can,  notwith- 
standing any  accident,  because  he 
ought  to  have  guarded  by  his  contract 
against  it.  C^rkr.  Glasgow  Assurance 
Company.  668 

CRAIG  V.  DUFFUS. 
Approved  of.  720 

CREDITOR. 
See  Debtor  and  Creditor. 
Injunction,  5. 
Payment,  2,  4. 

CROSS  APPEALS. 

Remarks  of  the  Lord  Chancellor  as  to 
the  time  limited  for  bringing  cross- 
appeals  to  the  House  of  Lords.  C^ri 
V.  Glasgow  Assurance  Company.    668 

CROWN  (COSTS  OF  THE). 
See  Costs,  1. 

CROWN  (RIGHTS  OF  THE). 
See  River. 


CUMULATIVE  GIFT. 
See  Tsbtambntaet  Instrumsict,  2. 

CUSTOMS. 
See  ToLis,  1. 

DAMAGES. 

An  English  jury  cannot  give  damages 
for  affliction. 

In  Scotland  the  jury  administer  a  sola- 
tium to  in^xaed  feelings.  Paterson  v. 
Wallace.  748 

See  Costs,  4. 

DEATH  BY  ACCIDENT. 

When  the  person  killed  is  a  stranger.^ 
If  the  deceased  has  himself  contributed 
to  the  accident,  his  relatives  cannot  in 
England  recover. 

Whether  if  negligence  be  established 
against  the  defendants  mere  rashness 
on  the  part  of  the  deceased  would  in 
Scotland  be  an  answer  to  the  action — 
Quosre. 

In  England  the  injury  sustained  by  the 
accidental  death  of  a  relative  must,  in 
order  to  be  compensated  by  the  ver- 
dict of  a  jury,  be  of  a  pecuniary  cha- 
racter. An  English  jury  cannot  give 
damages  for  affliction. 

In  Scotland  the  jury  administer  a  sokt- 
Hum  to  injured  feelings.  Paterson  v. 
Wallace.  748 

DEBTOR  AND  CREDITOR. 
See  Injunction,  6. 
Payment,  2,  4. 

DECLARATOR  (ACTION  OF). 

See  Injunction,  1. 

Way,  1,2. 


DEFENCE. 
A  defence  which  extinguishes 


a    de- 
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mand^  or  puts  an  end  to  the  canse  of 
action,  though  it  may  he  preliminary, 
is  not  dilatory,  but  peremptory.  GeiU 
V.  Geils.  36 

See  Appeal,  2. 

DELAY. 

See  Payment,  4. 

DELIVERY. 
See  Sale  (Contract  of). 

DEMAND. 

See  Account. 

Railway  Company,  4. 

Trust. 

DISMISSAL  OF  APPEAL. 
See  Appeal,  3. 

DIVORCE. 

Where  a  husband,  after  a  long  ab- 
sence, did  not  rejoin  his  wife  till  24th 
November,  1849,  and  where  she,  never- 
theless, produced  to  him  a  full-grown 
child  on  the  18th  May,  1850— Held, 
that  he  could  not  have  been  father, 
and  that  she  was  guilty  of  adultery. 
Bill  passed,  with  a  clause  bastardising 
the  child. 

Strict  proof  of  non-access  required  in 
such  a  case. 

The  log  and  muster-books  of  a  ship,  re- 
turned every  quarter  to  the  Admiralty, 
mentioned  the  name  of  an  officer  as 
with  the  ship  at  a  certain  place  for  a 
given  period  of  time — Held,  that  this 
was  not  sufficient  evidence  of  his 
having  been  there  for  the  time  spe- 
cified.   Heath€ote*s  Divorce  Bill.   277 

Where  a  wife,  after  a  long  absence,  did 
not  rejoin  her  husband  till  the  22nd 
December,  1847,  and  where  she, 
nevertheless,  produced  to  him  a  full- 
grown  child  on  the  ftth  July,  1848 ; 
the  evidence  of  adultery  (independ- 


ently of  non-access)  being  complete,—- 
Bill  passed ;  but  a  clause  proposing  to 
bastardise  the  child  rejected,  McLeavCs 
Divorce,  278  in  notd 

SeekFYUin\  (Forbidden  Degrees  of). 

Costs,  4,  5. 

Husband  and  Wife. 

DOCUMENTS. 

1.  It  is  essential  to  a  Bill  of  Exceptions, 
that  it  shall  authenticate,  by  the 
Judge's  signature,  the  documents  to 
which  the  ruling  excepted  to  applies. 

Unless  the  documents  are  properly 
authenticated,  the  Court  is  precluded 
from  looking  at  them. 

Under  the  13  &  14  Viet.  c.  36,  s.  45, 
the  Court  is  to  consider  what  effect 
documents  rejected  would  have  had, 
if  admitted ;  and  if  the  Court  shall  be 
of  opinion  that  the  documents,  if  ad- 
mitted, ought  not  to  have  affected  the 
result,  the  undue  rejection  of  them  at 
the  trial  will  not  make  it  imperative 
to  allow  the  exception.  HtUchifison  v. 
Ferrier,  196 

2.  Censure  upon  the  non-authentication 
of  documents.    Marianski  v.  Cairns. 

212 

3.  Method  of  putting  documents  in  evi- 
dence before  the  Committee  for  Pri- 
vileges.— Dukedom  of  Montrose,     401 

DOMICIL. 
See  Bastardy,  6. 

Husband  and  Wife,  2,  3,  4. 
Legacy,  1. 

DUTIES  (CONFLICTING). 

See  Solicitor. 


EASEMENTS. 

See  Invention  (New). 
Prescription,  1. 
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ECCLESIASTICAL  TRIBUNALS. 

See  JUDOMEITT. 


ENGLISH  LAW. 
Rnles  of  English  Law        243,  461,  698 

ENTAIL. 

1.  The  opinion  of  Lord  Justice  Clerk 
Macqneen,  that  a  person  holding  an 
estate  under  an  entailing  deed  is  at 
liberty  to  do  everything  with  it  which 
he  is  not  by  the  instnunent  expressly 
interdicted  from  doing,  held  to  be 
erroneous. 

The  instrument  under  which  he  takes, 
though  not  in  all  respects  perfect,  will 
be  the  measure  of  his. dominion,  and 
the  law  of  his  enjoyment.  Hence  he 
cannot  alter  the  order  of  succession  or 
impose  new  fetters  on  those  who  suc- 
ceed him. 

Where  an  heir  of  entail  has  erroneously 
made  up  his  title  under  an  instrument 
which  he  subsequently  finds  to  be 
invalid,  he  is  not  thereby  precluded 
from  instituting  proceedings  to  have 
it  set  aside,  and  to  have  the  proper 
instrument  established. 

Menzies  v.  Menzies  (the  Culdares  case), 
Haile*s  Rep.  969,  approved.  Ur- 
quhart  v.  Urquhart,  658 

2.  The  fetters  of  a  strict  entail  cannot  be 
imposed  by  a  mere  reference  from  one 
instrument  to  another. 

But  if  the  two  instruments  are  capable 
of  being  regarded  as  one,  they  may, 
together,  constitute  a  binding  entail. 

Where  a  party  takes  under  an  im- 
perfect entail,  he  is  not  bound  to 
render  it  perfect,  however  plainly  the 
intention  may  appear  that  he  should 
do  so.    Catkcart  v.  Gammel  362 

See  LsoAGT,  1. 

Younger  Children,  2. 


EQUITY. 
See  Law  and  Equitt. 

ESTATE. 
See  Rbnt  Charge. 

EVANS  {Re). 

Held  by  Lord  St.  Leonards  not  to  have 
been  overruled  either  by  the  Attorn^- 
General  y.  Simcox,  or  by  the  AUanu^ 
General  v.  Mangles,  760 

EVIDENCE. 

Where  it  is  agreed  at  a  trial  that  a 
certain  objection  shall  apply  to  all 
evidence  of  a  certain  description — 
Held,  that  in  afterwards  completing 
the  record,  the  objection  must  be 
repeated  articulately  to  each  question 
embraced  by  the  agreement.  Mor- 
rianski  v.  Cairns,  212 

See  Fact. 

Peeraoe  Claim,  11. 

Pleading,  1. 

Witness, 

EXCEPTIONS  (BILL  OF). 

1.  In  excepting  to  the  ruling  of  a  Judge, 
it  is  a  great  irregularity  to  represent 
the  Judge  as  having  decided  something 
different  from  that  which  he  really 
has  decided.    Hutchinson  v.  Ferrier, 

196 

2.  Repetition  of  the  censure  (pronounced 
in  the  last  case)  upon  the  non- 
authentication  of  docaments  forming 
the  ground-work  of  a  bill  of  exceptions. 
MartansH  v.  Cairns,  212 

3.  An  equivocal  exception,  which  might 
mean  either  that  the  contract  was 
illegal  in  its  inception,  or  that  the 
mode  of  carrying  it  on  had  rendered 
it  illegal.     Held  a  bad  exception. 

An  exception  to^a  chaiige  ought  to  be  so 
framed,  as  that  the  Judge  at  the  trial 
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may  decide,  and  set  the  matter  right 
if  he  can*    Fraser  y.  Hill  and  others, 

392 

4.  The  48  Geo.  III.  c.  151,  s.  16,  does 
not  apply  to  cases  under  the  Jury 
Statutes,  for  which  a  special  rapidity 
of  movement  is  secured  hy  the  55 
Geo.  III.  c.  42,  8.  7,  8,  and  9. 

5.  When  exceptions  to  the  ruling  of  a 
Judge  at  a  trial  are  disallowed,  the 
appeal  against  the  interlocutor  of  dis- 
allowance must  he  within  the  time 
limited  by  the  55  Geo.  III.  c.  42,  and 
cannot  claim  the  benefit  of  the  15th 
section  of  the  48  Geo.  III.  c.  151. 
Melrose  S^  Co.  v.  Hastie  4-  Co,  698 
See  Costs,  10. 

Documents. 
Judge's  Charge. 

EXECUTOR. 

1.  Under  the  Scottish  Act  of  Parliament 
1617,  c.  14,  executors  are  absolutely 
entitled  to  one-third  part  of  the 
"  dead's  part"  or  undisposed-of  resi- 
due of  the  testator's  estate,  even 
although  legacies  are  given  to  them  in 
their  character  of  executors. 

Senible,  that  nothing  short  of  a  gift  to 
another  person  will  defeat  the  exe- 
cutor's right  under  the  statute,  and 
that  words  of  mere  exclusion,  however 
express,  will  not  bar  their  claim. 
Murray  v.  Grant  and  others,         178 

SL  Where  an  executor  has  received 
money  forming  part  of  the  testator's 
assets  he  cannot  discharge  himself 
from  the  responsibility  by  saying  or 
showing  that  he  handed  over  the 
amount  to  his  co-executor.  Mac- 
pherson  v.  Maq>herson,  243 

FACT. 

As  far  as  the  nature  of  things  permits, 
the  English  courts  Constantly  separate 
facts  from  law.     The  Scotch  courts 


ought  to  do  likewise.    Melrose  S^  Co. 
V.  Hastie  «^  Co.  698 

See  Issue,  4. 

Trial  by  Jury. 

FACTOR  (JUDICIAL). 

See  Partnership. 

FACULTY. : 
See  Younger  Children. 

FEU-DUTY. 

1.  The  conditions  of  a  sale  by  auction 
stipulated  that  the  purchase-money 
should  consist  of  a  certain  annual  feu- 
duty,  to  be  increased  by  the  biddings ; 
and  for  securing  the  regular  payment 
thereof,  a  personal  bond  was  to  be 
granted,  binding  the  purchaser,  his 
heirs  and  successors  in  perpetuity,  and 
a  surety  with  him  for  ten  years.  The 
bond  bound  the  purchaser,  his  "  heirs, 
executors, and  successors,"  for  all  time. 
The  surety,  by  the  same  instrument, 
bound  himself,  his  "  heirs,  executors, 
and  successors"  for  ten  years. 

2.  Held  (reversing  the  decision  below) 
that  neither  the  obligor  in  the  bond, 
nor  his  general  representatives,  could, 
by  alienating  the  estate,  get  rid  of  the 
obligation. 

3.  The  feudal  doctrine  that  a  vassal  on 
ceasing  to  be  vassal  ceases  to  be 
liable  for  the  feu-duty  issuing  out  of 
the  land — Held  inapplicable  to  a  case 
where  the  parties  chose  to  make  special 
stipulation.  The  Principal  and  Pro- 
fessors of  King's  CoU^s^  Aberdeen^  v. 
Lady  Jane  Hay  and  Husband.  526 
See  Rent  Charge. 

FEUDAL  TENURE& 
See  Rent  Charge. 

FIDUCIARY  RELATION. 
Duties  incident  to  the  Fiduciary  Rela- 
tion.        463,  474,  478,  479,  480,  481 
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FORGERY. 
See  Letter  of  Creoit,  2. 

FRAUD. 

1.  Where  a  judgment  has  heen  obtained 
by  fraud,  and  more  especially  by  the 
collusion  of  both  parties,  such  judg- 
ment, although  confirmed  by  the  House 
of  Lords,  may  even,  in  an  inferior  tri- 
bunal, be  treated  as  a  nullity. 

2.  But  the  allegations  of  fraud  and  col- 
lusion moat  be  specific,  pointed,  and 
xelevaat,  otherwise  they  cannot  be  ad- 
mitted to  proof. 

8.  To  set  aside  a  judgment  had  by  fraud, 
the  proper  course  when  such  judgment 
has  been  confirmed  by  the  House  of 
Lords,  is  to  apply  to  the  House  for 
direction. 

Hence  it  is  wrong  to  ask  the  Court 
below,  upon  proof  of  the  fraud  or  col- 
lusion, to  set  aside  a  judgment  con- 
firmed by  the  House. 

4.  Whether  the  House  in  such  a  case 
can  direct  an  issue  I — Quasre,  Shedden 
▼.  Patrick,  635 

FREIGHT. 
See  Insurance  (Marine),  2,  3. 

GIFT. 
See  Executor,  2. 
Testaubntart  Instrument. 

GLEN  TILT. 

See  Duke  of  Atholl  v,  Torrie  and 

others,  page  65. 

GOODS  IN  BOND. 
See  Mercantile  Law. 

GRANT. 

See  Prescription,  2, 

GROUND  ANNUALS. 
See  Rent  Charge,  3,  4. 


"HARD  CASES  MAKE  BAD  LAW." 

Explanation  of  this  maxim  by  the  Lord 
Chancellor.  In  Dudgeon  and  Martin 
V.  Thomeon  and  Patrick.  714 

HEARING  IN  PRESENCE. 
See  Tolls,  1. 

HEIR  MALE. 
See  Peerage  Claim,  8. 


HUSBAND  AND  WIFE. 

1.  Upon  a  suit  in  Doctors'  Commons  by 
the  husband  against  the  wife  for  resti- 
tution of  conjugal  rights,  she  puts  in 
a  responsive  allegation,  charging  him 
with  adultery,  praying  sentence  of 
divorce  d  mensd  et  thoro.  Such  sen- 
tence accordingly  pronounced  by  the 
Court  of  Arches.  She  then  institutes 
proceedings  in  the  Court  of  Session  in 
Scotland  for  divorce  a  vinculo.  Plea 
in  bar  that  she  has  already  obtained 
redress.  This  plea  repelled  by  the 
Court  below,  and  leave  to  appeal  not 
given.  Appeal  taken  nevertheless. 
Objected  to  as  incompetent,  under  the 
6  Geo.  4,  c.  120,  s.  5.  Right  of  appeal 
allowed.    Geils  v.  Geile.  36 

2.  A  domiciled  Scotchman  marries  a  do- 
miciled Englishwoman  in  England. 
This  is  a  Scotch  marriage.  The  wife's 
domicile  merges  in  that  of  her  hus- 
band. Warrender  v.  Warrender,  pro- 
nounced unassailable. 

The  parties  return  to  Scotland.  Af- 
terwards the  wife  leaves  her  husband, 
and  comes  back  to  England.  He  sues 
her  in  Doctors'  Commons  for  restitu- 
tion of  conjugal  rights.  Her  defence, 
coupled  with  a  prayer  for  divorce  a 
mensd  et  thoro.  Sentence  accordingly. 
She  then  sues  her  husband  in  Scotland 
for  divorce  it  *  vinculo  matrimonii. 
Held,  that  she  was  not  barred. 
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3.  Whether  the  wife's  domicile  was,  or  i 
was  not,  severed  by  the  divorce  in 
Doctors'  Commons— OttOfre. 

4.  But  the  adultery  having  been  com- 
mitted in  Scotland,  and  the  husband's 
domicile   continuing    there.    Semhle, 
that  the  Scotch  Court  had  jurisdiction. 
McCarthy  v.  De  Caix  and  LcUt/'s  case 
commented  upon.  Conflict  of  laws  not 
to  be  rectified  by  judicial  authority. 
A  sentence  of  divorce  h  mensd  et  thoro, 
which  is  ancillary  to  divorce  a  vinculo 
matrimonii  in  England,  ought  not  to 
be  an  impediment  to  that  remedy  in 
Scotland.     With  a  view  to  divorce  a 
vincdo  matrimonii  in  Scotland,  it  is 
immaterial  whether  the  previous  sen- 
tence of  divorce  d  mensd  et  thoro  has 
been  obtained  in  England  or  in  Scot- 
land.   Allison  V.  Catky  commented 
upon.    Oeils  v.  €Mls.  256 

6.  A  wife  commits  adultery  at  a  time 
when  the  husband,  ignorant  of  her  mis- 
conduct, is  living  with  her  in  harmony 
and  affection.  Whether,  continuing 
still  ignorant  of  her  guilt,  his  subse- 
quent inattention  and  unkindness  to 
her  will  bar  his  bill  for  divorce  brought 
on  the  discovery  of  her  guilt.— Qwartf. 
Refusal  of  the  House  to  allow  the  Pe- 
titioner to  be  examined,  and  his  bill, 
under  the  circumstances,  rejected. 

6.  Thirty  pounds  ordered  to  be  paid 
to  the  wife  for  the  conduct  of  her 
defence.  Llewellyn's  Divorce  Bill.  280 
See  Bastardy. 


INJUNCTION, 


IDIOCY  AND  INSANITY. 


1.  Afltoaance  of  a  refusal  to  grant  an  in- 
junction, or  interdict,  in  a  case  where 
it  appeared  that  a  judgment,  negativing 
the  right,  had  been  pronounced  by  the 
Court  below,  in  an  action  of  declarator 
brought  after  the  refusal  of  the  in- 
junction. Anstruther  v.  East  of  Fife 
Railway  Company.  ^8 

2.  An  interdict  or  injunction  may  be 
summarily  granted  for  the  preservation 
of  interests  left  unprotected,  and  sub- 
ject to,  or  threatened  with,  irreparable 
damage. 

But  where  the  rights  of  parties  are 
not  affected  or  endangered,  summary 
proceedings  in  the  nature  of  interdict 
or  injunction  are  inappropriate. 

3.  The  acceptance  of  rent,  particularly  if 
repeated,  gives  such  a  title  of  possession, 
as  cannot  be  questioned  by  interdict. 
A  suit,  or  action,  will  be  necessary. 

4.  Lease — Assignment,  —  Where  a  te- 
nant, in  the  face  of  a  stipulation  to 
the  contrary,  assigns  a  lease,  and  the 
landlord  does  not  accept  the  assignee, 
but  permits  the  original  tenant  to 
continue  in  possession,  he  cannot 
afterwards  stop  his  operations  snm- 
marily  by  interdict. 

5.  So  where  a  tenant  becomes  bankrupt, 
there  being  a  clause  in  his  lease  inter- 
dicting assignment,  the  trustee,  or 
assignee,  under  the  sequestration  can- 
not disturb  the  tenant's  possession, 
although  he  may  be  entitled  to  claim 
the  profits  for  the  creditors.  Borrows 
S^  Connor  v.  Colquh^wn  <Sp  McLean, 


A  man's  acts  and  declarations  are  the 
best  and  the  only  evidence  of  his 
capacity.    Marianski  v.  Cairns,    212 

INHERITANCE. 
See  Younger  Children. 


See  Nuisance. 

INSOLVENCY. 
See  Principal  and  Surety. 

INSTRUMENT  (INVALID). 
See  Entail,  1« 
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INSURANCE  (MARINE). 

1.  To  constitute  what  is  accounted  in 
law  the  total  loss  of  a  ship  insured,  it 
is  not  necessary  that  she  shall  be 
actually  annihilated. 

The  assured  claiming  as  upon  a  total  loss 
must  give  up  to  the  underwriters  the 
remains  of  the  property,  together  with 
all  benefits  and  advantage  incident  to 
it. 

Such  property  vests  in  the  underwriters ; 
being  changed  by  the  constructive  loss 
and  abandonment. 

2.  Upon  such  constructive  loss  and  aban- 
donment, the  freight,  if  earned,  will 
belong,  not  to  the  owners,  but  to  the 
underwriters  on  ship.  Stewart  and 
others  V.  The  Greenock  Marine  In- 
surance  Company.  328 

3-  Upon  a  policy  for  freight,  the  insurers 
cannot  be  held  responsible  where  the 
freight  has  been  actually  earned. 

Where  ship  and  freight  are  separately 
insured,  any  arrangement  between  the 
insurers  of  the  ship  and  the  owners, 
to  the  prejudice  of  the  insurers  of 
the  freight,  should  be  watched  with 
jealousy. 

Definition  of  the  obligation  upon  a  policy 
for  freight. 

Where  a  vessel  has  received  injuries 
entitling  the  owner  to  treat  her  as 
totally  lost,  and  where  he  conse- 
quently abandons  her  to  the  under- 
writers on  ship,  they  are  entitled  to 
all  freight  afterwards  earned. 

An  owner  insured  is  not  bound  to  repair 
the  ship,  if  she  be  so  damaged  that  a 
prudent  owner,  uninsured,  would  not 
repair  her. 

4.  On  abandonment,  the  owner  becomes 
trustee  for  the  underwriters  on  ship, 
and  is  bound  to  assign. 

But  how  far  the  abandonment  operates 
itself  as  an  assignment,  regard  being 
had  to  the  Registry  Acts — Quaere. 


Immaterial  whether  the  ship  is  lost  a 
short  time  after  the  inception  of  the 
risk,  or  a  short  time  before  the  com- 
pletion of  the  voyage. 

5.  Comments  by  Lord  Truro  on  the  de- 
cision of  the  House  in  the  preceding 
case — ^namely,  Stewart  v.  Greenock 
Marine  Insurance  Company ^  reported 
supra,  p.  328.  The  Scottish  Marine 
Insurance  Company  of  Glasgow  v. 
Turner.  334 

INTENTION. 
See  YouNOER  Children,  I. 

INTERDICT. 

See  Injunction. 
Nuisance. 

INTEREST  AND  PRINCIPAL. 
See  Payment,  3. 

INTERLOCUTOR. 
See  Judgment. 

INVENTIONS  (NEW). 

Where  new  inventions  come  into  use, 
they  may  have  the  benefit  of  ser*- 
vitudes  and  easements ;  the  law 
accommodating  its  practical  operation 
to  the  varying  circumstances  of  man- 
kind. Dyce  V.  Lady  James  Hay,    305 

IRVING  ».  KIRKPATRICK. 

Report  of,  corrected  by  Lord  Brougham. 

212 

ISSUES. 

1.  Alternative  issues  may  produce  an 
available  verdict;  but  they  require 
great  care  and  discrimination  on  the 
part  of  the  Judge  in  his  summing  up. 
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Thus,  where  the  issues  were  alter- 
natively— 1.  Whether  A.  was  a  person 
of  weak  mind  ;  and  2.  Whether  he 
had  heen  imposed  upon;  a  general 
verdict  simply  "  for  the  Pursuer  "  was 
held  bcKi.  But  the  House,  assuming 
that  the  Judge  had  correctly  directed 
the  jury  at  the  trial,  sent  the  case 
hack,  to  have  the  judgment  properly 
entered  up  from  his  notes. 

2.  Time  within  which  an  application  for 
rectifying  the  entry  of  a  judgment 
upon  a  verdict  may  be  applied  for. 

Setnble,  alternative  issues  ought  to  be 
discontinued.    Mariamki  v.  Cairns. 

212 

3.  Remarks  by  the  Lord  Chancellor,  tend- 
ing to  induce  a  greater  accuracy  and 
strictness  in  the  framing  of  issues,  and 
directing  of  juries  in  Scotland.  In 
Young   v.    CtUhbertson    and   others, 

455 

4.  In  directing  an  issue  for  trial,  a 
question  at  law  is  almost  always  in- 
volved. Thus,  upon  the  issue  whether 
A.  is  the  son  of  B.,  the  point  will 
arise,  what  is  a  lawful  marriage  1 
Nevertheless,  the  endeavour  should  be 
made  to  confine  the  issue  as  much  as 
practicable  to  pure  facts,  and  to  ex- 
clude legal  questions. 

5.  As  far  as  the  nature  of  things  permits, 
the  English  Courts  constantly  separate 
facts  from  law.  The  Scotch  Courts 
ought  to  do  likewise. 

6.  An  interlocutor  directing  a  Trial  by 
Jury  is  not  appealable  ;  but  upon  the 
question,  what  the  issue  shall  be,  an 
appeal  is  open.  Melrose  6^  Co,  v. 
HastieS^Co.  698 
See  Appeal,  6. 

Fraud,  4. 

Landlord  and  Tenant. 
New  Trial. 
Nuisance. 


JEDBURGH  CASE. 
Over-ruled.  376 

JOINT-STOCK  COMPANY. 

1.  Although,  upon  a  primd  facie  case  of 
impending  ruin  in  the  concerns  of  a 
joint-stock  company,  the  circumstances 
might  be  adequately  dealt  with  by  a 
general  resolution  of  the  shareholders, 
yet  the  Court  will  direct  an  inquiry 
at  the  instigation  of  a  single  share- 
holder, if  it  appear  that  it  is  im- 
possible, or  very  difficult,  to  get  the 
bulk  of  the  shareholders  to  come 
forward. 

But  to  induce  the  Court  to  interfere  in 
such  a  case,  the  circumstances  must 
be  strong. 

2.  The  House  approved  of  sending  the 
accountant  to  inspect  the  books  of  the 
concern  on  the  spot,  but  not  to  in- 
terrupt its  business.  And  he  was  to 
consider  himself  an  officer  of  the 
Court,  bound  to  all  possible  secrecy 
and  discretion.  The  North  British 
Bank  V.  Collins.  369 
See  Railway  Company. 

JUDGE'S  CHARGE. 

^Vhere  a  judge's  direction  to  the  jury, 
though  not  faultless,  was  on  the  whole 
calculated  to  meet  the  justice  of  the 
case — exception  disallowed. 

The  recommendation  of  a  judge  to  the 
jury  is  equivalent  to  a  direction. 
Sutton  V.  Ainslie,  299 

See  Exceptions  (Bill  of). 
Issues^  I,  3. 
Juries  (Scotland). 

JUDGMENT. 

1.  Under  the  Act  of  1686,  c.  4,  it  is 
not  indispensable  that  the  interlo- 
cutors of  courts  of  justice  shall  be 
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signed  at  the  time  when  they  are 
pTononnced. 

Smble,  that  the  Act  does  not  apply  to 
ecclesiastical  trihonals.  Fergwson^. 
Shirving.  232 

2.  The  record  ought  always  to  be  closed 
before  judgment  on  the  merits  is  pro- 
nounced.   Qtila  v.  OeUs,  255 

Time  within  which  an  application  for 
rectifying  the  entry  of  a  judgment 
upon  a  verdict  may  be  applied  for. 
MarianiM  ▼.  Caima,  212 

See  Injunction,  1. 

ISSUBS^  1. 

JUDGMENT  BY  THE  SHERIFF. 
JSee  ScoTOB  Judicature  Act. 


JURIES  (SCOTLAND). 

Remarks  by  the  Lord  Chancellor  tend- 
ing to  induce  a  greater  accuracy  and 
strictness  in  the  framing  of  issues,  and 
directing  of  Juries  in  Scotland.  Young 
y.  Cutkbertson  and  others,  445 

See  Trial  by  Jury. 


JURIES  (PROVINCE  OF). 
See  Pawnbrokers,  2. 
Probablb  Cause. 
Trial  by  Jury. 

JURISDICTION. 

See  Witness, 

JURISDICTION  OF  THE  COURT 
OF  SESSION. 

See  Appeal,  5. 
Fraud. 

Husband  and  Wife,  4. 
New  Trial. 
Pawnbrokers. 
Peerage  Claim,  5. 


JURISDICTION    OF  THE   HOUSE 
OF  LORDS. 

How  far  the  House  can  examine  into  the 
correctness  of  a  civilian's  opinion  upon 
a  question  of  English  ecclesiastical 
law  obtained  for  the  guidance  of  the 
Court  below — Qucere,    Geils  v.  Oeils, 

255 

How  the  House  of  Lords  has  come  to 
acquire  jurisdiction  in  Scotch  Peerage 
questions.  Dukedom  of  Montrose  401 

Sembky  that  the  imperial  legislature  may 
be  taken  to  have  cognisance  of  the 
decisions  of  the  superior  Courts  of 
justice,  especially  when  they  relate  to 
questions  of  a  public  nature.  Edin- 
burgh Watsr  Company  v.  Hay,  682 
See  Appeal,  4. 
Fraud,  3,  4. 
Peerage  Claim,  1. 

JURISDICTION  OF  JUSTICE  OF 
THE  PEACE. 

See  Affidavit. 

JURY  STATUTES. 

See  Exceptions  (Bill  of),  4. 

JUSTICE  OF  THE  PEACE. 

See  Affidavit. 

KERR  V,  MALCOLM. 

Approved  of  by  the  House — sed  quasre — 
see  the  remarks  of  Lord  St.  Leonards. 
In  Shedden  v.  Patrick,  535 

LANDLORD  AND  TENANT. 

In  a  case  where  the  issues  directed 
for  trial  were,  whether  the  pursuer 
was  tenant,  under  the  Corporation  of 
Edinburgh,  of  a  given  piece  of  ground 
for  a  given  period  of  time ;  and 
whether  the  defender  had  wrongfully 
taken  and  retained  possession  of  it,  to 
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the  loss  and  damage  of  the  pnnner : 
there  being  no  proof  that  the  property 
in  question  was  let  by  the  Corporation 
to  the  pursner ;  and  it  appearing  that 
the  defender  was  in  possession,  all 
along,  under  an  independent  title — 
Held,  that  the  action  against  him 
could  not  be  sustained.  Hutchinson 
y,Ferrier,  196 

See  Injunction,  3,  4,  5. 

LANDOWNER. 

See  Prescription,  1. 

Railway  Company,  3,  4, 
River,  2. 

Specific  Performance,  1. 
Way,  2. 

LANDS  CLAUSES  CONSOLIDA- 
TION ACT  (SCOTLAND). 
See  Railway  Company,  3. 

LAW  AND  EQUITY. 

The  rules  which  govern  fiduciary  rela- 
tions are  equitable  rules,  unknown  to 
the  English  Courts  of  Common  Law. 
Consequently  in  a  case  properly  de- 
terminable by  those  equitable  rules, 
the  decision  of  a  Court  of  Common 
Law,  when  opposed  to  them,  must  be 
disregarded. 

Remarks  of  Lord  Brougham  as  to  the 
inconvenience  occasioned  in  England 
by  the  severance  of  legal  and  equitable 
jurisdiction.  Aberdeen  Railtoay  Com- 
pany V.  Blakie,  461 

LAW  REPORTING. 

Opinion  of  the  Lord  Chancellor  as  to 
law  reporting.  In  Dudgeon  S^  Martin 
V.  Tomson  S^  Patrick.  714 

LEASE. 
A  lease,  in  Scotland,  to  have  its  full 


efiFect,  must  be  followed  by  possession ; 
and  therefore,  Semble,  even  if  the  title 
h<is  been  proved,  the  want  of  possession 
on  the  part  of  the  pursuer  would  be 
fatal  to  the  action. 
In  Scotland,  agreements  to  demise  are 
leases,  and  require  to  be  stamped  as 
such.  Hutchinson  v.  Ferrier,  196 
See  Injunction,  4. 

LEGACY. 

1.  Where  a  will  made  in  England  by  a 
person  domiciled  in  England  directed 
that  the  whole  of  his  personal  pro- 
perty should  be  laid  out  in  the  pur- 
chase of  lands  in  Scotland  to  be  entailed 
on  a  certain  series  of  heirs.  Held 
(reversing  the  judgment  of  the  Court 
below)  that  the  first  taker  was  entitled 
to  the  income  from  the  testator's  death, 
and  that  the  rule  which  allows  exe- 
cutors to  defer  the  payment  of  legacies 
for  twelve  months  did  not  apply. 
Macpherson  v.  Macpherson,  243 

See  Executor,  1. 

Testamentary  Instrument,  2. 

LEGACY  DUTY. 

1.  An  instrument  may  pass  property 
from  the  dead  to  the  living,  and  yet 
not  be  testamentary,  or  subject  to 
legacy  duty. 

2.  Upon  a  recital  of  mutual  love  and 
affection,  five  maiden  sisters  by  a 
written  instrument,  convey  and  assign 
'^  horn  them  and  their  heirs  severally 
to  and  in  favour  of  each  other,  and 
to  the  heirs  and  assignees  of  the  last 
survivor,"  all  property  then  belonging 
to  them,  and  all  property  to  which 
they  should  be  entitled  at  their  death ; 
transferring  the  whole  from  "  them 
severally  and  from  the  predeceasor 
and  predeceasors,  to  and  in  favour  of 
themselves  jointly,  and  the  survivocs 
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and  survivor  of  them;**  with  power 
of  administration,  and  with  an  obliga- 
tion to  pay  all  debts  of  the  sisters 
predeceasing.  Held  (reversing  the 
judgment  below)  that  this  instrument 
was  not  testamentary;  and  that  duty 
under  the  stamp  laws  was  not  de- 
mandable.  Brown  v.  Advocate  Ge- 
neral 79 

d.  Prior  to  the  alteration  of  the  law  by 
Mr.  Gladstone's  Act,  legacy  duty  was 
not  chargeable  upon  real  estate  except 
where  its  conversion  into  personalty 
took  place  under  some  imperative 
trust  or  direction  to  that  effect. 

4.  Hence  where  the  conversion  was  a  thing 
done  at  discretion,  for  the  convenience 
or  benefit  of  the  parties,  the  claim  of 
the  Crown  did  not  arise. 

In  such  cases  the  words  "  to  pay"  did 
not  necessarily  denote  conversion. 
They  might  be  taken  for  transfer. 

The  case  In  re  Evans,  before  Lord  Chief 
Baron  Lyndhurst,  held  by  Lord  St. 
Leonards  not  to  have  been  overruled 
either  by  the  Attorney-General  v. 
Simcox,  or  by  the  Attorney-General 
T.  Mangles.  The  Advocate-General  y. 
Smith,  760 

LEGITIMACY. 
See  Bastardy. 

LETTER  OF  CREDIT. 

1.  A  letter  of  credit  saying  "  Please  to 
honour  the  drafts  of  A.  to  the  extent 
of  460/.  9^.,  and  charge  the  same  to 
the  account  of  B."  is  an  authority  to 
make  the  payment,  but  the  possession 
of  it  by  the  person  to  whom  it  is 
addressed  does  not  prove  that  the  pay- 
ment has  been  made. 

To  show  that  the  payment  has  been 
made  there  must  be  a  draft  by  A. 

2.  Payment  of  a  forged  draft  is  no  pay- 


ment as  between  the  person  paying  and 
the  person  whose  name  is  forged. 

The  person  presenting  the  letter  of  cre- 
dit is  not  necessarily  the  person  entitled 
to  make  the  draft.  Therefore  the 
bankers  to  whom  the  letter  of  credit  is 
addressed  ought  to  see  that  the  signa- 
ture to  the  draft  is  genuine.  If  they 
do  not,  the  loss  will  be  their  own. 

When  for  a  sum  paid  down  a  banker 
grants  a  letter  of  credit,  he  must  show 
that  it  has  been  complied  with,  or  pay 
back  the  money. 

In  such  a  case,  the  banker  cannot  insist 
on  having  the  letter  of  credit  brought 
back  to  him. 

3.  The  rules  applicable  to  negotiable 
securities  do  not  hold  with  respect 
to  letters  of  credit. 

Semble, — That  the  laws  of  England  and 
Scotland  on  these  points  correspond. 
Orr  <Sf  Barber  v.  Union  Bank  of  Scot- 
land, 513 

LIFE  PEERAGE. 
See  Peerage  Claim,  4. 

LIMITATIONS  (STATUTE  OF). 

See  Prescription,  4. 

LOCAL  OR  PRIVATE  ACT. 

In  dealing  with  a  local  or  private  Act 
of  Parliament,  the  Court  will  incline 
against  any  construction  calculated  to 
annihilate  or  disturb  public  rights. 
Campbell  v.  Lang  and  others,         451 

LOLLY'S  CASE. 
Commented  upon.  255 

LORD  ORDINARY. 

See  Review. 

Mc  CARTHY  v,  DE  CAIX. 
Commented  upon.  255 
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MARRIAGE. 
See  Bastardy,  2,  4. 
Issues,  4. 

MASTER  AND  SERVANT. 

Death  by  accident — Master  and  servant. 
— ^A  master  is  bound  to  take  all  reason- 
able precantions  to  secure  the  safety 
of  his  workmen ;  more  especially  if  the 
work  be  of  a  dangerous  character  and 
the  persons  engaged  proverbially  reck- 
less. 

By  the  law  of  England,  when  the  acci- 
dental death  of  a  servant  is  occasioned 
by  the  negligence  of  a  fellow  servant, 
the  master  is  not  generally  held  re- 
sponsible. This  does  not  appear  to 
be  the  law  of  Scotland. — Sed  qwjsre. 

How  far  the  rashness  of  the  deceased  is 
an  answer  to  a  claim  of  reparation  on 
the  part  of  his  relatives  where  negli- 
gence is  established  against  the  master. 
Whether  the  English  and  Scotch  law 
do  not  differ  on  this  head — Qttasre. 
PcUerson  v.  Wallace,  748 


MERCANTILE  LAW. 

Goods  tn  a  Bonded  Warehouse. — Re- 
marks by  the  Law  Peers  on  the  doc- 
trines of  Mercantile  Law,  as  to  the 
right  to  the  retention  of  goods  depo- 
sited in  a  bonded  warehouse  in  the 
name  of  A.,  who  had  sold  to  B.,  who 
again  had  sold  to  C.  Great  impoilance 
of  the  question  ;  and  regret  expressed 
that,  from  the  state  of  the  Record,  the 
House  was  precluded  from  examining 
the  decision  complained  of.  Melrose 
S^  Co,  V.  Hastie  S^  Co,  698 

MID-IMPEDIMENTS. 
See  Bastardy,  3. 


MORTGAGE  SECURITY. 
See  Truster,  3. 

NEW  TRIAL. 

Under  the  6  Geo.  4,  c  120,  s.  34,  the 
Court,  when  ordering  a  new  trial,  has 
power  to  direct  an  issue,  better  calcu- 
lated than  the  former  one,  to  meet  the 
justice  of  the  case.  Inglis  v.  Oreoit 
Northern  Railtoay  Compamy,  112 

NON-ACCESS. 
See  Divorce. 

NUISANCE. 

In  Scotland  an  interdict  may  be  granted 
against  a  nuisance,  not  existing  but 
anticipated,  though  perhaps  problema- 
tical. 

Order  by  consent  for  experiments  under 
scientific  superintendence  to  ascer- 
tain whether  a  projected  manufacture 
would  prove  a  public  nuisance.  In- 
terim interdict  against  the  work. 
Report,  that  the  manufacture  con- 
ducted according  to  a  certain  specifi- 
cation would  not  prove  noxious. 
Acquiescence  in  that  report.  Inter- 
dict thereon  recalled. 

Hrld,  that  as  the  matter  then  stood,  the 
point  of  nuisance  or  no  nuisance  was 
concluded ;  and  that  the  appellant 
could  not  demand  an  issue  for  trial 
before  a  jury.     Amat  v.  Brown,    229 

OBLIGATION. 
See  Covenant. 

Feu-Duty,  2,  3. 
Insurance  (Marine),  3. 
Rent  Charge,  1,  4. 

ONUS  PROBANDL 

See  Testamentary  Instrument,  1. 
Sx 
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OPINION  OF  CIVILIAN. 

See  Jurisdiction  of  the    House  or 

Lords, 

OPINION  OF  COUNSEL. 

A  bamiter't  opinion  upon  a  question  of 
English  common  law  or  equity,  al- 
though it  may  bind  the  Court  in  Scot- 
land, will  not  bind  the  House  of 
Lords.    Macphertim  v.  Macphereon, 

243 

OWNER  OF  LAND. 
See  Poor-Rate. 
Prescription,  I. 

PARTNERSHIP. 

The  Court  will  not  appoint  a  receiver 
or  judicial  factor,  merely  on  the  ground 
that  a  partnership  is  dissolved  by  the 
death  of  one  of  the  partners. 

Before  the  Court  will  interfere,  there 
must  be  evidence  of  some  breach  or 
neglect  of  duty  by  the  surviving  part- 
ners, who  are  authorised  by  law  to 
wind  up  the  concern. 

On  such  points  there  is  no  difference 
between  the  Law  of  Scotland  and  that 
of  England.  Collins  and  Afwther  v. 
Y<mngf  385. 

See  Trustee,  4. 

PARTNERSHIP  (CONTRACT  OF). 
See  Pawnbrokers. 

PAWNBROKERS. 

1.  To  carry  on  pawnbroking  business 
without  disclosing  the  partners  is  a 
contravention  of  the  39  and  40 
Geo.  III.  c.  99. 

No  pawnbroking  contract  stipulating  to 
conceal  the  name  of  any  partner  can 
be  valid. 


But  if  the  contract  were  legal  in  its  in- 
ception, the  mode  of  carrying  it  on 
would  not  render  it  illegal. 

Where  the  contract  is  in  writing,  and 
where  the  stipulation  for  concealment 
appears  plainly  on  the  face  of  the  in- 
strument, the  Court  may  decide. 

2.  But  where  the  contract  is  the  result  of 
circumstances  established  by  parole, 
the  jury  must  find,  as  matter  of  fact, 
that  it  comprised  in  its  inception  a 
stipulation  for  concealment ;  from 
whence  the  Court  is  to  deduce  the 
inference  of  illegality.  Frazer  v.  HiU 
and  others.  392 

PAYMENT. 

1.  Circumstances  under  which  it  was 
held  (reversing  the  judgment  of  the 
Court  below)  that  payment  by  an  agent 
was  payment  by  the  principal. 

2.  A  debtor  making  a  payment  may  di- 
rect to  what  portion  of  his  obligation 
the  payment  shall  be  appropriated ; 
and  the  creditor,  so  accepting  the  pay- 
ment, shall  be  bound  to  apply  it  ac- 
cordingly.   Mitchell  V.  Cullen,     190. 

3.  Circumstances  under  which  it  was 
held  that  payments  should  have  been 
applied  by  the  receiver  in  reducing 
principal  and  not  in  discharging  in- 
terest. 

4.  Where  a  creditor,  in  the  view  of 
speedy  payment,  agreed  to  accept /our 
per  cent,  interest — Held,  that  mere 
delay  in  the  payment  did  not  entitle 
him  to  charge  j/?t>0  ;  the  evidence  failing 
to  show  that  the  delay  was  attribut- 
able to  misconduct  on  the  part  of  the 
debtor.    Scott  v.  Sdndeman,  293 

See  Letter  of  Credit. 

PEERAGE  CLAIM. 

1.  In  Peerage  cases,  objectors  or  contra- 
dictors may  intervene,  although  they 
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do  not  themselves  claim  the  dignity  in 
question. 

They  are  not,  however,  let  in  as  of 
coarse,  but  on  groands  stated  and  esta- 
blished. 

In  jadging  of  those  grounds,  the  Lords 
exercise  a  large  discretion. 

2.  Disturbance  of  the  order  of  precedence 
in  the  Peerage  has  been  repeatedly 
held  a  sufficient  ground  to  admit  an 
objector. 

3.  When  the  petition  of  a  person  craving 
leave  to  intervene  as  an  objector  is  ap- 
pointed for  argument,  the  counsel  for 
such  person  have  the  right  to  begin. 
Montrose  Peerage,  67 

4.  Held, — That  the  Rescissory  Act  of  the 
Scotch  Parliament,  17th  October,  1488, 
destroyed  the  Dukedom  of  Montrose, 
created  by  James  III.,  and  that  the 
Dukedom  of  Montrose  created  by 
James  IV.  was  only  for  the  life  of  the 
grantee.    Remarks  on  life  Peerages. 

When  a  Peerage  is  rescinded  by  Parlia- 
ment, it  cannot  be  restored  by  the 
Crown.  To  effect  restoration,  another 
Act  of  Parliament  will  be  necessary. 

6.  The  construction  of  an  old  Act  of  Par- 
liament may  be  cleared  by  Gontempo- 
ranea  Expodtio,  showing  the  conduct 
and  understanding  of  parties  at  the 
time  of  its  passing,  and  subsequently  ; 
and  for  this  purpose  the  annals  or  his- 
tories of  the  period,  and  antiquarian 
researches,  may  be  referred  to. 

Mere  lapse  of  time  is  no  bar  to  a  Peerage 
claim,  although  whether  it  may  not  be  fit 
to  prescribe  some  limitation, — Quaere, 

Semble, — That  Scotch  Peerages  were  ori- 
ginally territorial,  i,  «.,  incident  to,  or 
accompanied  by  tenure. 

Peerages  were  often,  for  greater  solem- 
nity, created  by  the  Crown  in  full 
Parliament :  but  the  Parliament  had 
no  share  in  the  act  done.  Thus,  the 
creation  of  Ric.  II.,  in  his  last  Par- 


liament, continued  valid  and  effectual, 
although  the  Parliament  itself,  and  all 
its  proceedings,  were  subsequently  an- 
nulled. 
The  opinion  of  the  Lord  Chancellor 
Loughborough  in  the  Glencaim  Peer- 
age case  (p.  445),  explained  and  con- 
firmed. 

6.  Remarks  on  the  jurisdictioftof  the  Court 
of  Session  in  Scotch  Peerage  questions. 
Lord  St.  Leonards  of  opinion  that  it 
is  absorbed  by  the  references  from  the 
Crown. 

How  the  House  of  Lords  has  come  to 
acquire  jurisdiction  in  Scotch  Peerage 
questions. 

7.  Method  of  putting  documents  in  evi- 
dence before  the  Committee  for  Pri- 
vileges. 

Opinions  of  the  Lord  Chancellor  and  of 
Lord  St.  Leonards ;  the  latter  [  stat- 
ing the  entire  concurrence  of  Lord 
Brougham ;  and  the  partial  concur- 
rence of  Lord  Lyndhurst,  who  had 
heard  only  a  part  of  the  argument. 
Dukedom  of  Montrose,  401 

8.  In  the  absence  of  the  original  limita- 
tion, the  law  presumes  that  a  Scotch 
peerage  descends  to  the  heirs  male  of 
the  body  of  the  original  grantee. 

If  there  be  anything  certain  in  the  law 
of  Scotch  peerages,  it  is  this  presump- 
tion in  favour  of  heirs  male. 

In  the  Cassilis  Peerage  case,  the  judg- 
ment of  the  House  was  penned  ex- 
pressly to  mark  the  presumption  of  law 
against  the  heir  general  in  favour  of  the 
heir  male. 

Held,  that  the  Rescissory  Act  of  17th 
October,  1488,  annulled  the  Earldom 
of  Glencairn  created  by  James  III., 
and  that  the  Crown  could  not  give 
effect  to  a  patent  which  had  been 
done  away  by  statute. 

9.  In  Peerage  questions  contemporaneous 
historians  may  be  referred  to. 
di  2 
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10.  The  ordinary  marking  of  the  peers 
present  on  the  rolls  of  Parliament  has 
little  regard  to  precedency,  hut  in  a 
commission  from  the  Crown  for  hold- 
ing a  parliament,  the  names  would, 
most  prohahly,  have  heen  set  down 
in  their  proper  places.  Peerage  of 
Glencaim.  444 

11.  Creation  of  a  Scotch  Peerage :  Proof 
—In  the  ahsence  of  the  original  pa- 
tent^ or  charter  of  creation,  a  certified 
copy  of  an  enrolment  of  a  commission, 
nnder  the  Great  Seal  of  Scotland  and 
Royal  Sign-manual,  directing  a  haron 
to  be  created  an  earl,  with  confirmatory 
entries  in  the  Journals  of  the  Scottish 
Parliament,  held  sufficient  evidence  of 
the  creation  of  an  earldonL 

12.  Attainder  of  a  Scotch  Peerage: 
Semble, — Under  the  7th  Anne,  c.  21, 
the  effect  of  attainder  upon  a  Scotch 
peerage  is  the  same  as  the  effect  of 
attainder  upon  an  English  or  British 
peerage. 

13.  Course  of  proceeding,  when  it  ap- 
peared that  a  claimant's  pedigree  was 
proved,  but  that  attainders  stood  in  the 
way. 

Motives  and  limits  of  the  Royal  inter- 
position in  sanctioning  the  restitution 
of  a  Scotch  peerage. 

14.  A  bill  to  remove  attainder  must  have 
the  Royal  signature.  Earldom  of  Perth, 

776 
PENALTY. 
See  Railway  Company,  4. 

PLAY-GROUNDS. 
See  Prescription,  2. 

PLEADING. 

1.  Although,  in  general,  pleadings  in  one 
suit  cannot  be  used  in  another,  as 
evidence  of  the  truth  of  the  allegations, 
contained  in  them,  yet,  where  a  plead- 
ing is  signed  by  the  party,  it  will  be 


regarded  in  the  light  of  an  admission, 
and,  as  such,  it  will  be  evidence  against 
him,  not  only  with  reference  to  a 
different  subject-matter,  but  in  a  suit 
maintained  against  a  different  oppo- 
nent Marianski  v.  Cairns.  212 
2.  Strictness,  accuracy,  and  precision  of 
statement  in  all  pleadings  recom- 
mended. In  Dudgeon  and  Martin  v. 
Thomson  and  Patrick.                   714 

POLLOCK  V.  DARLING. 
Over-ruled  120 

POOR-LAW, 

1.  Able-bodied  persons  are  absolutely 
excluded  from  relief  under  the  Poor- 
Law  of  Scotland. 

Pollock  v.  Darling,  over-ruled. 

3f  WiUiam  v.  Adams.  120 

2.  Under  the  Poor-Law  of  Scotland,  a 
father— himself  requiring  no  relief — is 
not  entitled  to  claim  relief  on  behalf 
of  his  children. 

The  poor-law  does  not  recognise  children 
distinct  from  their  parents  while  they 
are  all  living  in  family  together. 

If  relief  were  granted  to  a  father  simply 
"on  behalf  of  his  children,"  they 
would  still  remain  under  parental 
power,  which  would  exclude  the  con- 
trol of  the  parish  officer. 

It  is  one  of  the  tests  of  title  to  relief 
under  the  poor-law,  that  those  on 
whose  behalf  it  interferes  shall  be 
entirely  subject  to  its  disposal.  Lind- 
say V.  Tear.  155 

3.  Legitimate  children  in  nonage  are  to 
look  for  relief  under  the  poor-law,  not 
to  the  parish  of  their  birth,  but  to  the 
parish  in  which  their  father  had  a 
settlement. 

It  is  immaterial  whether  the  settlement 
of  the  father  was  by  origin  or  by  resi- 
dence. 

The  policy  of  the  law  is  to  prevent,  as 
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far  as  possible,  the  dispersion  of  the 
family. 

The  doctrine  of  derivative  settlement  is 
created,  not  by  statute,  but  by  con- 
struction ;  and  it  exists  equally  in 
Scotland  as  in  England. 

The  Jedburgh  case  overruled.  Adamson 
V.  Barbour.  376 

POOR-RATE. 

Under  the  late  Scotch  Poor-Law  Act 
(8  &  9  Vict.  c.  83),  owners  and  occu- 
piers of  land  cannot  be  rated  to  the 
relief  of  the  poor  in  more  than  one 
parish  or  combination,  and  all  contrary 
statutes  and  usages  are  repealed.  Pa- 
rochial Board  of  South  Leith  v.  Allan 
and  Parochial  Board  of  Edinburgh. 

93 

The  word  "  owner"  occurring  in  the  Act 
does  not  necessarily  mean  owner  of 
the  fee.  It  may  mean  the  owner  of  a 
partial  interest.  Edinburgh  Water 
Company  v.  Hay.  682 

See  Clergy. 

Water-works  Company. 

POSSESSION. 
,  See  Injunction,  3,  4. 

Landlord  and  Tenant, 
Lease. 

POWER  OR  FACULTY. 
See  Younger  Children,  2. 

PRACTICE. 

Where  there  were  two  Respondents, 
having  distinct  interests,  the  House 
allowed  two  counsel  to  be  heard  for 
each. 

Proper  course  in  such  a  case.  Parochial 
Board  of  South  Leith  v.  Allan  and 
Parochial  Board  of  Edinburgh.       93 

When  it  is  ordered  that  counsel  be  heard 
on  a  question  as  to  the  regularity  of 


an  Appeal,  the  party  objecting  has  the 
right  to  begin.  Geils  v.  Geih.  36 
When  the  petition  of  a  person  craving 
leave  to  intervene  as  an  objector  in 
Peerage-cases  is  appointed  for  argu- 
ment, the  counsel  for  such  person  have 
the  right  to  begin.  Montrose  Peerage. 

67 
The  House  will  not,  at  the  hearing,  allow 
an  Appellant  to  withdraw  the  material 
parts  of  his  prayer,  and  retain  some- 
thing insignificant,  merely  to  save  his 
Appeal  from  dismissal .  A nstruther  v. 
E<ist  of  Fife  Railway  Company.  98 
See  Appeal. 

Costs. 

Documents. 

Husband  and  Wife,  1,  5. 

Joint  Stock  Company. 

Local  or  Personal  Act. 

Partnership. 

Peerage  Claim. 

Remit. 

Statute. 

Testamentary  Instrument. 

Younger  Children. 

PRECEDENCE  OF  THE  PEERAGE. 
See  Peerage  Claim,  2,  10. 


PRECEDENT. 

How  far  the  House  is  bound  by  its  own 
decisions.  Glcndonwyn  {or  Scott)  v. 
Maxwell.  791 


PRESCRIPTION. 

1.  There  can  be  no  prescriptive  right  in 
the  nature  of  a  servitude,  or  easement^ 
so  large  as  to  preclude  the  ordinary 
uses  of  property  by  the  owner  of  the 
lands  affected. 

Sembley  That  where  the  claim  in  the 
nature  of  a  servitude,  or  easement,  is 
incapable    of    judicial    control    anc^ 
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restriction,    it    cannot    be    snstained 
by  prescription. 
It  does  not  follow  that  rights  sustainable 
by 'grant  are  necessarily  sustainable 
by  prescription. 

2.  The  law  of  Scotland  agrees  with  the 
law  of  England,  in  holding  that  the 
right  to  village-greens  and  play- 
grounds stands  upon  a  principle  of 
original  dedication  to  the  use  of  the 
public.  Dycey.  La^  JatMs Hay.  305 

3.  The  Scotch  statute  of  1617,  c.  12,  re- 
specting prescription,  does  not  contain 
^BvroT^  positive  hiA  negative.  Whe- 
ther these  words  have  not  tended  to 
perplex  the  subject. — Qucere. 

General  policy  of  statutes  of  prescrip- 
tion. The  old  English  Statutes  of  Li- 
mitation barred  the  remedy  only,  not 
the  right :  but  the  modem  ones  cut  off 
the  right  as  well  as  the  remedy. 

4.  Public  Corporations  are  not  less  liable 
to  the  operation  of  prescription  than 
private  persons. 

Immunity  or  exemption  may  be   pre- 
scribed for  by  dereliction  or  non-usor 
for  forty  years.     The  Trustees  of  the 
Dtmdee  Harbour  v.  Dougall.        817 
See  Way. 

PRINCIPAL  AND  AGENT. 
See  Payment,  1. 

PRINCIPAL  AND  INTEREST. 
See  Payment,  3. 

PRINCIPAL  AND  SURETY. 

Doctrine  of  the  Court  of  Session  that  an 
agent  bidding  at  a  sale  by  auction  on 
behalf  of  an  insolvent  principal  whom 
he  names,  is  bound  to  put  the  vendor 
on  his  guard,  or  to  make  good  the 
purchase-money — not  supported  at  the 
bar  of  the  House.  Dudgeon  <Sf  Martin 
V.  Thomson  <Sf  Patrick.  714 


PRINTED  CASES. 

1.  Comments  on  the  prolixity  of  the  Ap- 
pellant's case.    Amat  v.  Brown,  229 

2.  Censure  on  the  prolixity  of  the  Ap- 
pellant's printed  case  prepared  for  the 
Lords.  Fergusson  v.  Skirving  and 
others.  232 

3.  Censure  by  the  Lord  Chancellor  on  the 
prolixity  of  the  appellant's  printed  case. 
Thomson  v.  Christie.  236 

PRIVATE  ACT. 
See  Local  or  Private  Act. 

PROBABLE  CAUSE. 

The  rule  according  to  which  the  Judge, 
and  not  the  jury,  decides  questions  of 
"  probable  cause,"  upon  malicious  pro- 
secutions, is  a  special  and  exceptional 
rule  of  ancient  date.  Fraser  v.  HiU 
and  others,  392, 

RAILWAY  COMPANY. 

1.  Notwithstanding  the  forfeiture  and 
cancellation  of  shares,  and  the  issuing 

*  of  new  ones,  the  right  to  recover  in  an 
action  for  calls  held  to  remain  unim- 
paired in  the  Company. 

2.  By  the  Companies*  Clauses  Consoli- 
dation Act,  the  book  containing  the 
register  of  shareholders  is  required  to 
be  authenticated  by  the  seal  of  the 
Company ;  but  this  "  book"  may  con- 
sist of  a  series  of  volumes,  in  which 
case  it  will  be  sufficient  if  the  seal  be 
affixed  to  the  last ;  provided  there  be 
a  reference  to  the  preceding  ones,  so  as 
to  identify  and  connect  them  together. 

Where  a  meeting  of  the  Company's 
Finance  Committee  was  adjourned, 
Held  sufficient  that  the  minutes  of 
the  adjourned  meetings  were  signed. 
Inglis  V.  Oreat  Northern  Railway 
Company.  112 

3.  Under  the  Lands  Clauses  Consolida- 
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lion  Act  of  Scotland,  notice  by  a 
Company  that  they  are  willing  to 
treat  with  a  landowner,  is  a  contract 
which  constitutes  the  relation  of  ven- 
dor and  purchaser. 

4.  So  likewise  notice  by  the  landowner 
that  he  demands  a  jury  trial,  or  in  the 
alternative,  a  certain  price.  In  this 
last  case,  unless  the  Company  take 
the  course  prescribed  by  the  Act,  they 
will  be  bound  to  pay  the  sum  de- 
manded. 

Such  consequence  not  penal,  but  the 
result  of  a  constructive  agreement. 

5.  When  the  Company  present  their  pe- 
tition to  the  Sheriff  to  summon  a  jury, 
if  it  appear  that  they  have  not  taken 
the  course  prescribed  by  the  Act,  he 
cannot  adjourn,  but  must  at  once 
refuse,  the  petition.  Edinburgh^  Perth^ 
and  Dundee  Railway  Company  v. 
Leven.  284 
See  Tolls. 

Trustee,  4. 

REAL  BURDEN. 

See  Covenant. 

RECEIVER. 

See  Partnership. 

RECORD. 
See  Meroantile  Law. 
Judgment,  2. 
Tolls,  2. 

REJECTION  OF  DOCUMENTS. 

See  Documents,  1. 

REMAINDER. 
See  Tenant  for  Life. 

REMIT. 

1.  Remit  with  directions  to  alter  the 
interlocutors  complained   of,  and  to 


decide    the    caiise    upon    admissions 
made  at  the  bar  of  the  House. 

2.  In  other  words,  the  Court  below  re- 
quired to  revoke  its  decision,  not 
because  it  was  wrong,  but  on  account 
of  new  evidence  received  in  the  Court 
of  Review  by  consent  of  both  parties, 
Cullen  V.  Black,  374 

When  the  House  of  Lords  remits  a 
cause  to  the  Court  below  in  order  to 
have  a  certain  thing  done,  the  power 
of  the  Court  below  to  do  the  thing 
ordered  is  not  to  be  disputed, 

3.  When  the  House  retains  an  appeal, 
but  makes  a  remit  to  the  Court  below 
for  the  purpose  of  some  additional 
proceeding,  such  additional  proceed- 
ing ought  to  be  reported  when  com- 
pleted ;  and  on  receipt  of  the  report 
the  House  will  resume  consideration 
of  the  cause,  and  take  cognisance  as 
well  of  the  matter  involved  in  the 
appeal  as  of  the  additional  proceedings 
had  under  the  remit.  Marianski  v. 
Cairns,  766 
See  Tolls,  2. 

RENT. 
See  Injunction,  3. 

RENT  CHARGE. 

1.  Where  an  estate  is  purchased  in  con- 
sideration of  a  perpetual  rent  charge 
which  the  purchaser  binds  himself 
and  his  representatives  to  pay  to  the 
vendor,  the  subsequent  transfer  of  the 
estate  to  a  third  party — cum  onere — 
will  not  release  the  original  purchaser 
from  the  obliga;^on  of  paying  the  rent 
charge. 

2.  The  analogies  supplied  by  reference 
to  the  doctrines  of  ancient  feudal 
tenures  (on  which  the  Court  below 
had  erroneously  proceeded),  Held  in- 
applicable. 

3.  What  are  called  "ground  annuals" 
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in  Scotcli  law,  are  derived  from  the 
English  perpetual  rent  charge.  Millar 
V.  Small.  345 

4.  Upon  a  disposition  or  conveyance,  ex 
facie  absolute,  but  qualified  by  a 
recorded  back  bond,  the  disponee  is 
not  personally  affected  by  a  ground 
annual  chaiged  on  the  estate.  See  the 
immediately  preceding  case  of  Millar 
V.  Small,  page  345. 

The  estate,  however,  passes  and  con- 
tinues subject  to  the  charge  into  whose 
hands  soever  it  may  come. 

The  original  personal  obligation  to  pay 
the  ground  annual,  still  binds  the 
original  obligor  and  his  representa- 
tives, who  do  not  cease  to  be  liable  on 
parting  with  the  land.  Royal  Bank 
of  Scotland  v.  Oardyne.  358 

See  Feu-Dutt. 

REPORTING  (LAW). 
See  Law  Rsportjmo. 

EJES  JUDICATA. 

How  far  Ees  Judicata  in  the  Court  of 
Session  binds  the  House  of  Lords — 
Qtuere.  Senatits  Academicus  of  the 
University  of  Edinburgh  v.  7%e  Lord 
Provogtf  Magistrates,  and  Council  of 
Edinburgh,  485 

See  Way,  2. 

RETROSPECTIVE  LEGISLATION. 
See  Statute,  3,  4,  5. 

REVERSAL. 
How  far  the  House  is  bound  by  its  own 
decisions.    Olendonwyn  {or  Scott)  v. 
Maxwell.  791 

REVIEW. 

See  Scotch  Judicature  Act. 
6  Geo.  IV.  c.  120. 


REVOCATION  OF  DECISION. 
See  Remit,  2. 

REVOCATION  OF  LEGACY. 

See  Testamentary  Instrument. 

RIGHT  TO  BEGIN. 

See  Practice. 

RIGHT  OF  WAY. 
^Way. 

RIGHTS. 

See  Compromise. 
River. 

RIVER. 

1 .  The  aheus,  or  bed,  of  a  public  navigable 
river  is  inter  regalia. 

2.  But  where  the  trustees  of  a  public 
navigable  river  had  agreed,  by  way  of 
compromise,  to  pay  an  adjacent  land- 
owner a  sum  of  money  in  respect  of 
certain  soil,  the  right  to  which  was  in 
dispute,  the  Crown  was  not  allowed  to 
claim  the  money,  although  the  soil  in 
question  had  formerly  been  part  of 
the  alveus,  or  bed,  of  the  river,  and 
was  consequently  inter  regalia, 

3.  Whether  the  Crown  ought  to  seek  com- 
pensation in  such  a  case — Qucere. 

But  even  were  this  held  affirmatively, 
the  Crown  should  establish  its  right 
by  a  substantive  independent  proceed- 
ing ;  and  not  interfere  with  the  com- 
pacts of  private  parties. 

In  general  a  right  cannot  be  raised  out 
of  a  mere  salvo  or  exception  in  an 
Act  of  Parliament.  The  Lord  Advo- 
cate for  Scotland  and  H.  M,^s  Com- 
missioners of  Woods  and  Forests  v. 
Hamilton.  46 

4.  In  the  ordinary  case— ^nmd  /acte — > 
proprietors  on  each  side  of  a  river 
are  respectively  entitled  to  the  soil, 
usque  ad  medium  aquoe.  Wishart  v. 
Wyllie  389 
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RUTHERFURD'S  (LORD)  ACT. 
See  Statute^  3,  5. 

SALE  BY  AUCTION. 
See  Principal  and  Surety. 
Trustee,  2. 

SALE  (CONTRACT  OF). 

Difficalty  of  ascertaining  from  the  opi- 
nions of  the  Court  below  whether  the 
Law  of  Scotland  corresponded  or  dis- 
agreed with  the  Law  of  England  as  to 
the  operations  of  the  contract  of  sale 
in  transferring  the  property. 

Delivery, — How  far  delivery  is,  or  is  not, 
essential  by  the  Law  of  Scotland  to 
the  transfer  of  the  property ;  whether 
the  difference  between  the  Law  of 
England  and  that  of  Scotland  may  not 
be  one  of  phrase  rather  than  of  sub- 
stance. Melrose  i5f  Co,  v.  Hastie  <Sf 
Co,  698 

SCIENTIFIC  EXPERIMENTS. 

See  Nuisance, 

SCOTCH  JUDICATURE  ACT, 
6  Geo.  IV.  c.  120. 

Opinion  of  the  Lord  Chancellor  as  to  the 
course  of  proceeding  under  6  Geo.  4, 
c.  120,  s.  40,  when  a  Lord  Ordinary 
reviews  a  judgment  by  the  sheriff. 
Wishart^,  JVyllie,  389 

SCOTT  (SIR  WALTER). 
Paper  on  Attainders.  786 

SECURITY  (MORTGAGE). 
See  Trustee,  3. 

SECURITIES  (NEGOTIABLE). 

The  rules  applicable  to  negotiable  secu- 
rities do  not  hold  with  respect  to 
letters  of  credit.  Orr  S^  Barber  v. 
Union  Bank  of  Scotland,  513 


SEISIN. 
A  precept  of  seisin  cannot  be  assigned 
by  the    grantor,  but  solely   by  the 
grantee.    Cathcart  v.  Oammel,      362 

SENATUS  ACADEMICUS. 

See  University. 

SERVITUDE. 

See  Inventions  (New). 
Prescription,  1, 
Way,1. 

SETTLEMENT. 
See  Poor-Law,  3. 

SHAREHOLDERS. 
See  Railway  Company,  2. 

SHERIFF. 
See  Railway  Company,  6. 
Scotch  Judicature  Act. 

SHIP. 
See  Insurance  (Marine). 

SITWELL  V,  BARNARD. 
Lord  Eldon's  decision  examined.       243 

SOIL  (RIVER). 
See  River. 

SOLATIUM. 

See  Damages. 

SOLICITOR. 
Remarks  by  the  Law  Peers  on  the  danger 
which  arises  from  the  assumption  by 
professional  persons  of  duties  which 
conflict  with  each  other.  Shedden  v. 
Patrick  et  dL  535 

SPECIFIC  PERFORMANCE. 

1.  Quasrey  Whether  a  landowner,  having 
property  along  the  line  of  a  railway, 
for  the  execution  of  which  an  Act  has 
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been  obtained,  bat  in  pursuance  of 
which  Act  nothing  has  been  done,  can 
compel  performance  of  the  work. 

QucBre,  Whether  he  can  prevent  the 
Company  from  asking  Parliament  for 
an  act  of  dinolution.  Anstrtaher  v. 
JSaa  of  Fife  Railu>ay  Co.  98 

2.  Method  of  compelliug  specific  per- 
formance of  agreements  in  Scotland — 
form  of  prayer.  Clark  v.  Glasgow 
Assurance  Company  668 

8es  Appeal,  7. 

STALE  DEMAND. 
Set  Account. 

STAMP. 

SU  LXASE. 

STAMP  DUTY. 
See  Legacy  Duty,  2: 

STATUTE. 

1.  Ancient  statutes  are  to  be  construed 
with  reference  to  the  state  of  things  at 
the  time  of  their  passing. 

It  is  a  rule  that  several  statutes  on  the 
same  subject  are  to  be  read  as  <me 
statute.    Mc  William  v.  Adams.    120 

2.  The  construction  of  an  old  Act  of 
Parliament  may  be  cleared  by  contem- 
poranea  expositio,  showing  the  conduct 
and  understanding  of  parties  at  the 
time  of  its  passing,  and  subsequently; 
and  for  this  purpose  the  annals  or  his- 
tories of  the  period,  and  antiquarian 
researches,  may  be  referred  to.  Duke- 
dom of  Montrose,  401 

3.  The  43rd  section  of  11  &  12  Vict. 
c.  36,  commonly  called  "  Lord  Ruther- 
furd's  Act,"  is  not  retrospective. 

In  general,  courts  of  justice  will  be  slow 
to  ascribe  a  retrospective  operation  to 
any  statute.     Urquhart  v.  Urquhart, 

658 

4.  Retrospective  Legislation, — Although 


courts  of  justice  are  slow  to  ascribe  a 
retrospective  operation  to  any  statute, 
yet  cases  do  occasionally  arise  in 
which,  this  must  be  done. 
5.  Lord  Rutheffurd*s  Act, — Amendment 
of  the  16  &  17  Vict.  c.  94,  retrospec- 
tively corrects  formal  inaccuracies  into 
which  parties  may  have  accidentally 
or  incautiously  fallen,  in  carrying 
through  disentailing  proceedings  under 
Lord  Rutherfurd's  Act.  And  for 
the  purpose  of  correcting  such  mis- 
takes, the  Act  will  affect  rights 
actually  in  litigation  prior  to  its 
passing.    Kerr  v.  Marquis  of  A  ilea. 

736 
See  Peerage  Claim,  8. 
River,  3. 

STATUTES,  eited^ 

7  Anne,  c.  21.  776 

4  Geo.  II.  c.  21.  536 
39  &  40  Geo.  III.  c.  98.  392 
48  Geo.  III.  c.  151,  s.  15.  369,  698 
55  Geo.  III.  c.  42,  ss.  7, 8, 9.     698 

5  Geo.  IV.  c.  87.  729 

6  Geo.  IV.  c.  120,  s.  5.         86 

s.  34.  112 

s.  40.  389 

8  Vict.  c.  19.  284 
8  &  9  Vict.  c.  83.  93,  682 
11  &  12  Vict.  c.  36.  658 
13  &  14  Vict.  c.  36,  s.  45.  196 
16  &  17  Vict.  c.  94.  736 

STATUTES  (SCOTCH),  cited^ 
1488  Rescissory  Act  of  17th  Oct. 


401,444 

1617  c.  12. 

317 

c.  14. 

178 

1684  c.  4. 

232 

STEWART  V, 

FORBES. 

Commented  on. 
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STEWART  V.  GREENOCK  MARINE 
INSURANCE  COMPANY. 

Comments  on, by  Lord  Truro.  In  Scottish 
Marine  Insurance  Company  of  Glas- 
gow V.  Turner.  334 

STOTT  V.  HOLLINGWORTH. 
Pronounced  not  to  be  law.  243 

SUBSTITUTIONAL  GIFT. 
See  Testamentary  Instrument,  2. 

SUCCESSION. 
See  Entail,  1. 

SURETY. 

See  Principal  and  Surety. 

SURVIVOR. 
See  Lboaoy  Duty,  2. 

TENANT  FOR  LIFE. 

Point  apparently  overlooked  by  Lord 
Eldon  in  Angerstein  v.  Martin  as  to 
the  principle  on  which  the  claims  of 
the  tenant  for  life  are  to  be  given 
effect  to,  without  injury  to  those  in 
remainder. 

Lord  Eldon's  decision  in  SitweU  v.  Bar- 
nard examined. 

StoU  V.  Hollingworth  before  Sir  John 
Leach  pronounced  not  to  be  law.  Mac- 
pherson  v.  Macpherson,  243 

TERMS  OF  ART. 

See  Construction. 

TESTAMENTARY  INSTRUMENT. 

1.  Instruments  appearing  primd  facie  to 
be  testamentary,  shall  be  deemed  testa- 
mentary until  the  contrary  is  shown. 

The  Court  will  not  from  doubtful  or 
equivocal  expressions  found  in  a  sub- 
sequent testamentary  paper,  infer  the 
revocation  of  a  previous  one. 


The  onus  of  proving  the  revocation  of 
prior,  by  subsequent,  testamentary  in- 
struments, is  on  those  who  assert  the 
revocation. 

2.  Where  a  legacy  of  the  same  amount 
is  given  to  the  same  person  by  a  prior, 
and  by  a  subsequent  testamentary  in- 
strument, the  question  will  be,  not 
whether  the  first  instrument^  but 
whether  the  first  lega<^  be  revoked. 
In  other  words,  whether  the  gift  be 
cumulative  or  substitutional. 

To  say  in  such  a  case  that  the  legacy  is 
"  repeated,'*  is  to  assume  that  the  gift 
is  substitutional,  which  is  the  point 
for  inquiry. 

3.  If  a  testamentary  instrument  contain 
no  express  revocation  of  former  testa- 
mentary instruments,  the  circumstance 
of  its  having  been  prepared  by  a  pro- 
fessional man  furnishes  an  argument 
to  show  that  revocation  was  not 
intended.  Stoddart  v.  Grant  and 
others,  163 
See  Legacy  Duty,  1,  2. 

TIME  (LEGAL). 
See  Judgment,  2. 

TITLE. 

See  Appeal,  7. 

TOLLS. 
1.  Certain  Royal  Grants  authorised  the 
magistrates  of  Linlithgow  to  levy  cer- 
tain tolls  and  customs.  These  held  to 
be  demandable  from  the  Railway  Com- 
pany. On  appeal,  the  cause  ordered 
to  be  remitted,  with  directions  for  a 
''  Hearing  in  Presence,"  and  with 
liberty  to  open  up  the  record,  and  to 
amend  the  pleadings.  Opinions  of  the 
thirteen  Scotch  Judges  upon  the  ques- 
tion how  far,  and  in  what  sense,  im- 
memorial usage  is  to  be  taken  as  ex- 
planatory of  a  Charter  from  the  Crown; 
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and  how  far,  and  in  what  tente,  a  con- 
sideration is  necessary  to  render  such 
Charter  effectoal. 
2.  Position  of  the  Record  consequent  on 
the  Remit  Edinburgh  and  Glasgow 
Railway  Company  t.  Magigtrates  and 
Town  Council  of  Linlithgow,  1 

TOWN  COUNCIL. 

See  University. 

TRANSFER. 
See  LsoAOT  Duty,  4. 
Sja.B  (Contract  of). 

TRIAL  BY  JURY. 

When  there  is  evidence  that  by  pos- 
sibility may  lead  to  a  particular  result, 
the  question  of  fact  ought  to  be  left 
with  the  jury.  Therefore,  where  the 
Judge— holding  that  certain  facts  were 
proved — ^told  the  jury  that  the  pur- 
suers could  not  recover,  and  they 
thereupon  returned  a  verdict  for  the 
defendants, — ^the  House  decided  that 
the  Judge  had  done  wrong ;  for  that  the 
question  of  fact  was  one  not  for  him, 
but  for  the  jury  to  determine.  Pater- 
eon  n,  Wallace,  748 
See  Issui,  6. 
Nuisance. 
Railway  Company,  4. 

TRUST. 

When  a  trust  remains  unperformed,  no 
demand  can  be  considered  stale.  Mac- 
pheraon  v.  Macpheraon,  243 

TRUSTEE.  I 

1.  A  trustee  held  responsible  for  the 
consequences  of  a  breach  of  trust,  not- 
withstanding indemnity  clauses,  un- 
usually extensive. 


Diversity  of  the  grounds  on  which  the 
Court  below  and  the  House  proceeded. 

2.  Where  on  a  sale  by  auction  the  pur- 
chaser makes  def&ult,  the  omission  to 
re-sell  under  the  usual  clause  is  not 
necessarily  a  breach  of  trust. 

3.  General  remarks  by  the  Lord  Chan- 
cellor on  the  danger  to  trustees  of 
taking  house  property  as  mortgage  se- 
curity, and  on  the  hazard  of  trusting 
to  the  opinions  of  surveyors. 

Where  the  instrument  creating  the  trust 
does  not  specify  the  securities  to  be 
taken,  they  must  be  understood  in  law 
to  mean  such  securities  as  a  trustee  of 
funds  can  properly  accept.  Thomson 
V.  Christie.  236 

4.  The  director  of  a  railway  company 
is  a  trustee ;  and,  as  such,  is  precluded 
from  dealing,  on  behalf  of  the  com- 
pany, with  himself  or  with  a  firm  of 
which  he  is  a  partner. 

It  is  a  rule  of  universal  application  that 
no  trustee  shall  be  allowed  to  enter 
into  engagements  in  which  he  has 
or  can  have  a  personal  interest,  con- 
flicting, or  which  may  possibly 
conflict,  with  the  interest  of  those 
whom  he  is  bound  by  fiduciary  duty 
to  protect. 

So  strictly  is  this  principle  adhered  to, 
that  no  question  is  allowed  to  be 
raised  as  to  the  fairness,  or  unfairness, 
of  the  transaction  ;  for  it  is  enough 
that  the  parties  interested  object. 

It  may  be  that  the  terms  on  which  a 
trustee  has  attempted  to  deal  with  the 
trust  estate,  are  as  good  as  could  have 
been  obtained  from  any  other  quarter. 
They  may  even  be  better  ;  but  so  in- 
flexible is  the  rule  that  no  inquiry 
into  that  matter  is  permitted. 

It  makes  no  difference  whether  the  con- 
tract relates  to  real  estate,  or  person- 
alty, or  mercantile  transactions;  the 
disability  arising,  not  from  the  subject 
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'  matter  of  th^  contract,  but  from  the 
fiduciary  character  of  the  contracting 
party. 

The  law  of  Scotland  and  the  law  of 
England  are  the  same  upon  these 
points— both  coming  from  the  Roman 
law,  itself  bottomed  in  the  plainest 
maxims  of  good  sense  and  equity. 

5.  The  gieat  case  of  York  Buildings 
Company  v.  Mackenzie^  decided  by 
the  House  in  1795,  under  the  advice 
of  Lord  Thurlow  and  Lord  Lough- 
borough, commented  on  and  ex- 
pounded. Aberdeen  Railway  Com- 
pany V.  Blakie,  461 

UNIVERSITY. 

The  University  or  College  of  Edinburgh 
stands  on  an  entirely  different  footing 
from  that  of  the  other  collegiate  insti- 
tutions of  Scotland.  It  is  not  an  inde- 
pendent establishment,  but  is  subject 
to  the  superintendence  and  dominion 
of  the  Town  Council  of  Edinburgh. 

It  is,  in  fact,  the  college  of  the  town; 
and  the  Town  Council  have  the  govern- 
ment of  it. 

Hence  the  Town  Council  can  regulate 
the  character,  course,  and  limits  of 
study  in  the  College,  and  they  can 
rescind  at  their  pleasure  any  rules 
made  by  the  Senatus  Academicus. 

In  particular,  the  Town  Council  have 
the  power  of  determining  the  qualifi- 
cation for  degrees.  And  they  may 
even  declare  that  extramural  teaching 
by  qualified  instructors  shall,  as  part 
of  the  curriculum,  be  equivalent  to 
collegiate  instruction  under  the  pro- 
fessors. 

Semhle. — Therefore,  that  although  the 
learned  body  can  alone  grant  the  de- 
gree, it  is  the  civic  body  that  must  fix 
the  required  qualification.  Senatus 
Academicus   of    the     University    of 


Edinburgh  v.  the  Lord  Provost,  Ma 
gistrates,  and  Council  of  Edinburgh. 

485 

USAGE  (IMMEMORIAL). 
See  Tolls,  1. 

VASSAL. 
See  Fku-Dutt,  3. 

VENDOR  AND  PURCHASOR. 
See  Costs,  9. 
Covenant. 

Principal  and  Surbtt. 
Railway  Company,  3. 
Rent  Chabob^  1. 

VERDICT. 

1.  A  verdict  is  to  be  taken  in  conjonc- 
tion  with  the  admissions  of  the  parties 
— which  admissions  even  the  juiy 
cannot  gainsay.  The  Scottish  Marine 
Insurance  Company  of  Glasgow  v. 
Turner.  334 

2.  A  Judge  may  amend  the  entry  of 
a  verdict  from  memory,  although  he 
have  no  note  either  of  the  evidence  or 
of  his  summing  up  to  the  jury.  Mari- 
anshi  v.  Cairns  766 
See  Issue,  2. 

VILLAGE-GREENS. 
See  Prescription,  2. 

WARRENDER  v,  WARRENDER. 
Pronounced  unassailable.  255 

M^ATERS. 
See  River. 

WATERWORKS  COMPANY. 

Under  the  8  &  9  Vict.  c.  83,  a  Water- 
works Company  are  liable  to  assess- 
ment for  relief  of  the  poor,  as  owners 
and  occupants  of  the  land  through 
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which  their  pipes  ran.     Edinfmrgh 
Water  Company  t.  Hi^.  682 

WAY. 

1.  An  averment  by  parties  residing  near 
a  ready  that  they  and  "  others  of  the 
public  "  have  constantly  used  it  and 
paid  for  its  repair,  is  sufficient  in 
point  of  pleading,  to  support  an  action 
to  have  that  road  declared  public. 

The  case  of  a  road  dedicated  to  the  pub- 
lic is  not  a  case  of  servitude. 

An  action  of  declarator,  is  by  the  law 
of  Scotland  the  proper  mode  of  esta- 
blishing the  right  to  a  public  way. 

Semble, — That  such  action  may  be  main- 
tained by  any  private  party  on  behalf 
of  the  public ;  there  being  in  Scotland 
no  remedy  corresponding  with  an 
English  indictment. 

Semble, — That  the  right  to  mm  is  com- 
mensurate with  the  right  to  use, 

S.  Semble, — That  a  landowner  may  main- 
tain an  action  of  declarator  to  exclude 
the  public  from  a  road ;  but  how  far 
the  decision  would  bind  or  be  res 
judicata^  Qucere,  Duke  of  Atholl  v. 
Torrie  and  others,  65 

Semble,—iTL  general,  a  public  right  of 
way  means  a  right  to  the  public  of 
passing  from  one  public  place  to  ano- 
ther public  place.  And  in  this  respect 
the  laws  of  England  and  Scotland 
appear  to  be  substantially  the  same. 

Semble, — That  the  terminus  of  a  public 
right  of  way  need  not  itself  be  a  public 
place,  if  it  lead  to  a  public  place. 
Campbell  v.  Lang  and  others,        451 

Although  a  public  way  may  pass  through 
private  property,  it  must  have  at  each 
end  a  public  terminus. 

The  terminus  of  a  public  way  may  be 
sufficient,  although  it  have  not  in  the 
ordinary  sense  an  exit.  It  may  be  a 
CuldeSae, 

But  a  mere  private  place,  not  admitting 


of  a  passage  through  or  beyond  it, 
cannot  form  the  terminus  of  a  public 
way. 

3.  Upon  evidence  satisfactory  and  uncon- 
tradicted, showing  a  public  right  of 
way  as  far  back  as  the  memory  of 
living  witnesses  can  be  expected  to 
extend,  the  jury  may  presume  a  pre- 
vious enjoyment  corresponding  with 
that  evidence. 

Non-user  or  obstruction  of  a  public  right 
of  way  may  be  evidence  for  the  jury 
that  the  right  does  not  exist,  but 
whether  it  can  be  evidence  to  show 
that  the  right  has  been  lost,  Qucere, 
Young  v.  Cuthbertson.  455 

WILL. 
See  Legacy. 

WITNESS. 

Wbere  a  proposed  witness  resides  out  of 
the  Scottish  jurisdiction,  his  deposition 
upon  commission  may  be  read  without 
proving  at  the  trial  that  he  is  then 
absent,  and  that  his  personal  attend- 
ance cannot  be  procured. 

If,  however,  it  be  shown  that  the  pro- 
posed witness,  though  usually  resident 
elsewhere,  is  at  the  time  of  the  trial 
actually  within  Scotland,  his  de- 
position cannot  be  read  without  pre- 
viously proving  that  his  personal 
attendance  is  impossible. 

If  it  be  a  case  of  temporary  absence,  or 
of  age,  infirmity,  or  sickness,  the  de- 
position of  the  proposed  witness  cannot 
be  read  till  the  disability  has  been 
proved.    Sutton  v.  Ainslie.  299 

WORDS. 
See  Construction. 

YORK  BUILDINGS  COMPANY 

i>.  MACKENZIE. 

Commented  on  and  expounded.  461 
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YOUNGER  CHILDREN. 

1.  IrUention^Construction, — In  Courts 
of  justice  the  word  "  intention " 
means  such  intention  only  as  can  he 
deduced  from  construction. 

Where  the  language  of  an  instrument, 
though  slovenly  and  inaccurately,  shows 
what  is  meant,  the  Court  will  make  the 
language  hend  to,  and  execute,  the 
intention. 

The  word  "younger"  applied  to  classes 
of  children  in  a  settlement,  is  con- 
strued to  mean  posterior,  or  lower,  in 
point  of  limitation. 

Thus  where  there  is  a  provision  for 
younger  children,  daughters  will  he 
included,  though  older  than  the  son 
taking  the  estate. 

By  the  expression  *'  Younger  Children,'* 
is  in  fact  meant  the  unprovided-for 
branches  of  a  family. 


.2.  Power  or  Faculty, —A  deed  of  entail 
contained  a  power  to  make  provision 
for  younger  children  other  than  the 
child  who  should  take  the  estate ;  but 
one  of  the  Tenants  in  tail  had  only  a 
life  interest  given  to  him  by  the 
Entail — the  estate  on  his  death  passing 
away  from  his  children  to  another  set 
of  heirs, — Held,  that  elder  and  younger 
were  correlative  terms;  and  that  as 
none  of  his  children  could  take  the 
estate,  so  none  of  them  could  be 
objects  of  the  power. 

Semble, — That  the  Aberdeen  Act,  6 
Geo.  4,  c.  87,  could  not  be  applied  to 
such  a  case  ;  for  the  power  conferred 
by  it  to  make  provision  for  younger 
children,  implies  that  the  elder  takes 
the  estate.    Dickson  v.  Dickson,  729 
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